This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


atjhttp  :  //books  .  qooqle  .  com/ 


k  * 


'"  H*& 


**k 


"Xnxf  xcvT 


JAN  10  190X 


► 


JJarbart  Coltrgc  ILibratg 

from  Tfit  ikqJH«t  or 

CHARLES    SUMNER,    LL.IX, 

OF   BOSTON* 

f Class  of  i8jj.  ;. 

"  For  Books  relating  to  Politic!  and 
Fine  Arta," 

?  Mia*.  fff<f<}  -45"<Mv.  /?©/• 


Association  for  the  Reform  and  Codification  Oj 

Law  of  Nations, 

33.    CHANCERY   LANE,   LONDON,   W, 


REPORT 


OF  THE 


SIXTEENTH  CONFERENCE 


HELD   AT  THE 


GUILDHALL,  LONDON, 

October  10th— 12th,  1893. 


LONDON  : 

Prwt*i>   bv   WILLIAM  CLOWES  and  SONS,  Limited, 
STAMFORD  STREET  and  CHARING  CROSS. 
1894. 


0 


Association  for  the  Reform  and  Codification  of  the 
Law  of  Nations, 

S3,  Chancery  Lane,  London,  W.C. 


REPORT 


OP  THE 


SIXTEENTH    CONFERENCE 


HELD  AT  THE 


GUILDHALL,    LONDON, 

October  10th— 12th,  189a 


LONDON : 

PRINTED    BY   WILLIAM    CLOWES   &    SONS,    LIMITED, 

STAMFORD  STREET  AND  CHARING  CROSS. 


X>ct-    3lO,6' 


/• 


April  5fiQUj 
Transferred  to  i_  aw  J, 


JL^f^cL 


OFFICERS    OF  THE   ASSOCIATION. 


Sfrcsiocnf. 

Sir  Richard  E.  Webster,  K.C.H.G.,  Q.C.,  LL.D.,  M.  P.,  laic  Her  Majesty's 
Attorney  General*  ' 

<£onorar&  7ice-?reftitents. 

AMERICA  (UNITED  STATES). 

Hon.  Bancroft  Davis,  late  Minister- Plenipotentiary  at  the  Court  of  Berlin. 
Hon.  W.  C.  Endicott,  Jodge  of  the  Supreme  Court  of  Massachusetts. 
Hon.  David  Dudley  Field,  former  PresiJent  of  the  Association. 
Hon.  S.  J.  Field,  Judge  of  the  Supreme  Court  of  the  United  States. 
Hon.  Carl  Schurtz,  late  Secretary  of  the  Interior. 

CHINA. 

His     Excellency     Kuo-Taj-in,    late    Envoy-Extraordinary    and    Minister- 
Plenipotentiary  at  the  Court  of  St  James's. 

DENMARK. 
Dr.  J  OR.  A.  Hindenburo,  Attorney  General,  Copenhagen. 

FRANCE. 
M.  Charles  Lucas,  Member  of  the  Institute. 

GREAT  BRITAIN. 

non.  George  Denman,  Judge  of  the  Queen's  Bench  Division  of  the  High 

Court  of  Justice. 
Hon.  Sir  Charles  Edward  Pollock,  Judge  of  the  Queen's  Bench  Division 

of  the  High  Court  of  Justice. 
Sir  Travkrs  Twiss,  Q.C.,  D.C.L.,  F.R.S.,  late  Queen's  Advocate. 

ITALY. 

Baron  Andrea  Podesta,  Member  of  the  High  Chamber  of  Parliament,  and 
Syndic  of  the  City  of  Genoa. 

Baron  Lopes  Netto,  Florence,  late  Envoy-Extraordinary  and  Minister-Pleni- 
potentiary at  the  Court  of  Rome. 

P.  Boselli,  Secretary  of  State  for  Industry  and  Commerce,  President  of  the 
Academy  of  Sciences,  Turin. 


(     6     ) 

JAPAN. 
His  Excellency  Viscount  Kawassb  Masataka,  Envoy-Extraordinary  and 
Minister-Plenipotentiary  at  the  Court  of  St.  James's. 

NETHERLANDS. 
F.  B.  Coninck-Lirfsting,  Judge  of  the  Supreme  Court  of  the  Netherlands. 
E.  J.  B.  Cremers,  late  Minister  of  Foreign  Affairs,  Member  of  the  Second 
Chamber. 

SWEDEN  AND  NORWAY. 
A.  P.  Bbrgstrom,  late  Minister  of  the  Interior. 


AUSTRIA    ... 

CAPE  OF  GOOD 
HOPE       ... 

DENMARK... 

EGYPT 

ENGLAND 

FRANCE      ... 


GERMANY 

ITALY  

»t 

NETHERLANDS  ... 

NORWAY    

SWEDEN     

UNITED  STATES... 


'gHce-'gfrcsioente. 

Dr.  H  ei n rich  Jaques,  Vienna. 

Hon.  Sir  J.  H.  De  Villiers,   K.C.M.G.,  Chief 

Justice,  Capetown. 
Dr.  C.  Goos,  Ministre  des  Cultes,  Copenhagen. 
Hon.  John  Scott,  Cairo. 

Sir  Walter  G.  F.  Phillimore,  Bart.,  Q.C., 
D.C.L.,  London. 

A.  Boucher-Cad  art,  Paris. 

Charles  Demangeat,  Counsellor  of  the  Court  of 

Cassation,  Paris. 
Daniel  db  Folleyille,  Professor  of  Law  at  the 

University  of  Douai. 

Dr.  L.  Goldschmidt,  Royal  Privy  Councillor  and 

Professor  at  the  University  of  Berlin. 
Consul  H.  H.  Meier,  late  Chairman  of  the  North 

German  Lloyd,  Bremen. 

Chas.   F.  Gabba,   Professor  at  the  University  of 

Pisa. 
Comm.  Aug.  Pierantoni,  Senator  of  the  Kingdom 

and  Professor  at  the  University  of  Naples. 

Dr.  T.  M.  C.  Asser,  Counsel  to  the  Ministry  of 
Foreign  Affairs,  and  Professor  at  the  University 
of  Amsterdam. 

C.  H.  Schweigaard,  late  Minister  of  Slate, 
Christiania. 

Dr.  S.  A.  Hedlund,  Member  of  the  First  Chamber, 
Gothenburg. 

Hon.  Chas.  A.  Peabody,  New  York. 
Gen.  Jas.  Grant  Wilson,  New  York. 


(     7     ) 


gouncU. 

•The  President,  1 

•The  Vice-Presidents,  I      _      _  . 

•The  Treasurer,  f    Ex+fa*. 

•  rhe  Hon.  Gen.  Secretary.     I 

•  Vrnold,  W.,  London. 

•Baden-Powell,  Sir  George,  K.C.M.G.,  M.P. 
•Barclay,  T.,  LL.B.,  Ph.D.,  Paris. 

Berlingieri,  Prof.  Aw.  Francesco,  Genoa. 

Bensa,  Prof.  Enrico,  Genoa. 

Bensa,  Prof.  Paolo  Emilio,  Genoa. 

Boselli,  P.,  Turin. 
•Brown,  Joseph,  Q.C.,  London. 
•Carmichael,  C.  H.  E.t  M.A.,  F.R.S.L.,  London. 
•Carver,  T.  G.,  M.A.,  London. 

Caveri,  Aw.  Maurizio,  Genoa. 
m  Clunet,  E.,  Avocat  a  la  Conr  de  Paris. 

•  Corsi,  Prof.  Alessandro,  Pisa. 
Coudert,  F.  R.,  New  York. 

•Darby,  W.  Evans,  LL.D.,  London. 

Dickson,  Oscar,  Gothenburg. 
•Elmslte,  K.  W.,  Average  Adjuster,  London. 

Field,  Hon.  David  Dudley,  New  York. 

Glover,  John,  London. 

Graffagni,  Aw.  Angelo,  Genoa. 

Grasso,  Prof.  Giacomo,  Genoa. 
•Hill,  Gray,  Liverpool. 
•Hole,  James,  London. 

Krapf-Liverhop,  Chevalier  F.  de,  London. 
♦Me Arthur,  Charles,  Liverpool. 

Mingotti,  Com.  Giuseppe,  Genoa. 

Orsini,  Aw.  Tito,  Genoa. 

Passy,  Frederic,  Paris. 
•Pears,  E.  A.,  London. 

Psborgh,  E.  van,  Antwerp. 

Platt,  Ch.,  Philadelphia,  U.S.A. 

Ponsiglioni,  Prof.,  Genoa. 

Scherzer,  Chevalier  C.  de,  Austrian  Consul-General,  Genoa 

Shand,  Right  Hon.  Lord,  P.C.,  London. 

Simon,  Sir  John,  Q.C.,  London. 
•Snape,  Thos.,  M.P.,  Liverpool. 

•  Members  of  the  Executive  Council. 


<    8    ) 

♦Spinks,  Thomas,  Q.C.,  D.C.L.,  London. 
♦Stubbs,  Charles,  M.A ,  LL.D.,  London. 
Thompson,  Sir  William,  LL.D.,  F.R.S.,  Professor  in  the  University  of 

Glasgow. 
*Tomkins,  F.  J.,  D.C.L.,  London,  and  Denver,  U.S.A. 

treasurer. 
The  Rt.  Hon.  Sir  John  Lubbock,  Bart,  P.C.,  M.P.,  F.R.S. 

jankers. 

Robarts,  Lubbock,  ft  Co.,  15,  Lombard  Street,  London. 

<£onorarp  general  §ccrctarp. 
J.  G.  Alexander,  LL.B.,  London. 

<£ottorarg  gnfernaiionai  Secretaries 
C.  H.  E.  Carmicharl,  M.A.,  F.R.S.L.,  London. 
Charles  Stubbs,  M.A.,  LL.D.,  London. 
T.  Barclay,  LL.B.,  Ph.D.,  Paris. 

JUsisfattf  $ecrefarg. 

Alexander  Scott,  London. 

*  Members  of  the  Executive  Council. 


(     9    ) 


MEMBERS  OF  THE  ASSOCIATION. 


Am  tktluk  (f)  signiJUi  Li/t  Aftmkrtkifr 

Agrippina  Insurance  Company,  Cologne. 

Ahlers,  Jacob,  Hamburg. 

Alexander,  J.  G.,  LL.B.,  33,  Chancery  Lane,  London,  W.C. 

Annecee,  Consul  Walter,  Secretary  of  the  Deutscher  Handelttag,  Berlin. 

Arnold,  W.,  4  to  6,  Throgmorton  Avenue,  London. 

AsSER,  Professor  T.  M.  C,  Councillor  of  the  Foreign  Office,  Amsterdam. 

Association  op  Average  Adjusters,  Capel  Court,  London. 

Atkinson,  H.  J.,  Hastings. 

AUSTRO-HUNGARIAN  LLOYD'S  STEAM  NAVIGATION  COMPANY,  Trieste. 

Badcock,  B.  F.,  17,  Water  Street,  Liverpool. 

Baden-Powell,    Sir   George,  K.C.M.G.,  M.P.,   114,  Eaton  Square, 
London. 

Bailey,  John  Rand,  27,  Boulevard  Dubouchage,  Nice. 

Baldwin,  Professor  Simeon  £.,  69,  Church  Street,  New  Haven,  U.S.A. 

Barclay,  T.,  LL.B.,  Ph.D.,  17,  Rue  Pasquier,  Paris. 

Bate,  Carl  W.,  Walpodenstr  6,  Mayence. 

Bateson,  H.  D.,  14,  Castle  Street,  Liverpool. 

Berltngieri,  Professor  Aw.  Francesco,  Via  Garibaldi  20,  Genoa. 

Benedict,  Robert  D.,  68,  Wall  Street,  New  York. 

Bensa,  Professor  Enrico,  19,  Via  S.  Bernardo,  Genoa. 

Bensa,  Professor  Paolo  Emilio,  Genoa. 

Bergstrom,  A.  P.,  late  Minister  of  the  Interior,  Governor  of  Orebro,  and 
Member  of  the  Second  Chamber,  Stockholm. 

Blaess,  Walthsr,  8,  Rue  Gomare,  Antwerp. 

Bohlen,  J.  F.  Eduard,  Gr.  Reichenstrasse  27,  Hamburg. 

Boissevatn,  G.  M.,  4,  Tesselschaderstraat,  Amsterdam. 

Borchardt,  Dr.  Oscar,  Franzosische  Strasse  32,  Berlin. 

Borsen  Comitb,  Riga. 

Boselli,  P.,  President  of  the  Academy  of  Sciences,  Turin. 
fBoucHER-CADART,  Alered,  Director  of  the  SurtU  Gtnfr*U>   14,  Rue 
Chanvean-Lagarde,  Paris. 

Box,  M.  R.,  Reform  Club,  London. 

Bracciforti,   Professor  Dr.  Conte   Ferdinando,  Via   Borgo   Spesso 
23,  Milan. 

Brainerd,  Cephas,  Counsellor-at-Law,  47,  Cedar  Street,  New  York. 

Bristol,  The  Most  Hon.  the  Marquess  of,  Ickworth,  Bury  St  Edmunds. 

Britannia  Steam  Ship  Insurance  Association,  Limited,  17,  Grace- 
church  Street,  London. 


(     ro     ) 

British  and  Foreign  Marina  Insurance  Co.,  Liverpool. 
British  Shipowners*  Mutual  Protection  and  Indemnity  Associa- 
tion, 23,  Rood  Lane,  London. 
British  Steamship  Owners'  Association,  Sunderland. 
Brown,  A.  H.t  M.P.,  12,  Grosvenor  Gardens,  London, 
t Brown,  Joseph,  Q.C.,  2,  Essex  Court,  Temple,  London. 
Butler*  W.  H.,  4,  Cook  Street,  Liverpool 

Carmichael,  C.  H.  E,,  M.A.,  F.R.S.L.,  Earlsmuir  House,  Mirabel  Road, 

Fulham. 
Carver,  T.  G.,  M.A.,  2  Garden  Court,  Temple,  London. 
Casuto,  Com.  Aw.  Dario,  Piazzo  Vittoria  Eroanuelc  12,  Leghorn. 
Caveri,  Aw.  Maurizio,  i,  Campetto,  Genoa. 
Cercle   des   Anciens    Etudiants    de    l'Institut    Superieur    de 

Commerce  d'Anvers,  Antwerp. 
Chamber  of  Commerce,  Antwerp. 
Chamber  of  Commerce,  Breslau.  ' 

Chamber  of  Commerce,  Incorporated,  Cardiff. 
Chamber  of  Commerce,  Incorporated,  Dundee. 
Chamber  of  Commerce,  Hamburg. 

Chamber  of  Commerce  and  Shipping,  Incorporated,  Hull. 
Chamber  of  Commerce,  Leipsic. 
Chamber  of  Commerce,  American,  Liverpool. 
Chamber  of  Commerce,  Lubeck. 
Chamber  of  Commerce,  Melbourne. 
Chamber  of  Shipping  of  the  United  Kingdom,  Whittington  House, 

Leadenhall  Street,  London. 
Clunet,  E.,  Avocat  a  la  Cour  d'Appel,  I,  Place  Boieldieu,  Paris. 
Clunie,  J.  M.,  I,  Fenwick  Street,  Liverpool. 
Collins,  H.  W.,  3,  Union  Court,  Castle  Street,  Liverpool. 
Condict,  J.  Elliot,  San  Francisco. 

Comite  des  Assureurs  Maritimes  de  Paris,  i,  Rue  du  4  Septembre,  Paris. 
Comite  des  Assureurs  Maritimes  du  Havre,  Havre. 
Colomb,  Rear- Admiral  P.  H.,  R.N.,  97,  St.  George's  Road,  London. 
Congdon,  Frank,  B.A.,  LL.B.,  Ernest  and  Cranmer  Building,  Denver, 

Colorado,  U.S.A. 
Coninck-Liefsting,  Hon.  F.  B.f  Vice-President  of  the  Supreme  Court  of 

the  Netherlands,  The  Hague. 
Cookes,  Thos.  S.,  32,  Cornhill,  London. 
Corregioni,  Dr.  Chas.  d'Orelli,  Secretary  to  the  Swiss  Consulate,  25, 

Old  Broad  Street,  London. 
Corsi,  Professor  Marquis  Alessandro,  Viale  Umberto  6,  Pisa. 
Coudert,  F.  R.,  Advocate,  68  and  70,  William  Street,  New  York. 
Couvreur,  Augusts,  late  Vice-President  of  the  Chamber  of  Representa- 
tives, 24,  Rue  des  deux  Eglises,  Brussels. 
fCRAWSHAY,  George,  London. 
Crease,  Gen.  J.  F.,  C.B.,  c.o.  Messrs.  Burnett  &  Co.,  123,  Pall  Mall,  London 
Crembrs,  E.  J.  B.,  late  Minister  of  Foreign  Affairs,  Member  of  the  Second 
Chamber,  The  Hague. 


(  It  ) 

Dabby,  W.  Evans,  LL.D.,  Secretary  of  the  Peace  Society,  47,  New  Broad 

Street,  London. 
Da  vies,  Juli  en  T.,  A.M.,  LL.fi.,  32,  Nassau  Street,  New  York. 
tD^vis,  The  Hon.  Bancroft,  late  Minister- Plenipotentiary  of  the  United 

States  of  America  at  the  Court  of  Berlin,  162 1,  H  Street,  Washington. 
Demanceat,  C,  Counsellor  of  the  Cour  dt  Cassation,  62,  Rme  St.  Platide, 

Paris. 
Dknman,  Rt.  Hon.  George,  P.C.,  Judge  of  the  Common  Pleas  Dirision  of 

the  High  Court  of  Justice,  8,  Cranky  Gardens,  London,  S.W. 
Dkutschkr  Lloyd,  Transport*  Versicherungs- Actien-Gescllschaft,  Berlin. 
fDicKsoN,  Oscar,  Member  of  the  Swedish  Parliament,  Gothenburg. 
Dorn,  Dr.  M.  Von,  Editor  of  the  TtiaUr  Zctiung,  Trieste. 
Driebeck,  L.  C,  Rotterdam. 
Drummond,  W.  V.,  Shanghai. 
Ditncaw,  Lucius  C,  M.A.,  LL.B.,  London. 
Dcncker,  Arthur,  Hamburg. 
Dun stan,  W«,  4  to  6,  Throgmorton  Avenue,  London. 
Dupuis,  C,  12,  Place  de  la  Bourse,  Paris. 

Dtjsseldorter  Allgemeine  Versicherungs  Gesbllschaft,  Dusseldorf. 
Dutilh,  C.  C,  Wijnhaven  13,  Rotterdam. 

Edwards,  £.  E.,  4,  Chapel  Street,  Liverpool. 
Eetan,  E.  van,  61,  Canal  des  RecoUets,  Antwerp. 

ElDGENOSSENISCHE    TRANSPORT     VERSICHIRUNGS     GESBLLSCHAFT     (La 

Federale),  Zurich. 
Elmslik,  K.  W.,  Average  Adjuster,  63,  Cornhill,  London. 
Ehdicott,  Hon.  W.  C,  Judge  of  the  Supreme  Court  of  Massachusetts, 

Salem,  Mamchusetti. 

fFm-D,  Hon.  David  Dudley,  i,  Broadway,  New  York. 
Field,   Hon.  S.  J.,  Judge  of  the  Supreme  Court  of  the  United  States, 

Washington. 
FoLLEViLLE,  Professor  Daniel  de,  2,  Cour  des  Halles,  Dotiai. 
"  Fonciere,"  Compagnie  d' Assurances,  12,  Place  de  la  Bourse,  Paris. 
Fox- Bourne,   H.   R.,   Secretory  of  the   Aborigines    Protection  Society, 

Broadway  Chambers,  Westminster. 
Frankfurter  Transport  Unfall  und  Glas  Versicherungs  Actien 

Gesbllschaft,  Frankfort-on-the-Main. 
Fredericks rn,  F.,  Manager  of  the  Northern  Shipowners'  Association, 

Chrisbania. 
Feomagsgt,  Dr.  Henri,  Avocat  a  la  Cour  d'Appel,  15,  Rue  de  Douai,  Paris. 

Gabba,  Professor  Charles  Francis,  Pisa. 

General  Shipowners'  Society,  Whittington  House,  Leadenhall  Street, 

London. 
Genicot,  Franc,  Dispacheur,  Antwerp. 
Gerdes,  A.,  Aux  Caye*,  Haiti 
Ghio,  Giovanni,  Via  Cartari  5,  Genoa. 


(  "  ) 

Gibsons,  Alex.,  Privy  Councillor  of  Commerce,  Danuig. 

Glasgow  Shipowners'  Association,  30,  Gordon  Street,  Glasgow. 

Glover,  J.,  88,  Bishopsgate  Street,  London. 

Glyn,  Walter,  20,  Water  Street,  Liverpool. 

Goldschmidt,  Professor  Dr.  L.,  University,  Berlin. 

Goos,  Professor  C,  Ministre  des  Culles,  Copenhagen. 

Goubareff,  D.  N.,  Villa  Goubareff,   Beaulieu,  par  Villefranche-sur-mer, 

Alpes  Maritimes,  France. 
Gow,  W.  M.,  Union  Marine  Insurance  Co.,  Liverpool. 
Graffagni,  Aw.  Angelo,  Via  Giustiniani  25,  Genoa. 
Grasso,  Professor  Giacomo,  University,  Genoa. 
Green,  Ashbel,  5,  Vanderbilt  Avenue,  New  York. 
Griffith,  Wm.,  17,  Bedford  Row,  Gray's  Inn,  London. 

Halkibr,  Dr.  Herman,  Advocate  of  the  Supreme  Court,  Kronprinsesse- 

gade  2,  Copenhagen. 
Hamm,  Oberstaats-Anwalt,  Cologne. 
Hansen,  Johan,  Consul-General,  Copenhagen. 
Hartlepools  Shipowners'  Society,  West  Hartlepool. 
Haynes,  T.  H.,  Billiter  Square  Buildings,  London. 
Hedlund,  Dr.  S.  A.,  Member  of  the  First  Chamber,  Gothenburg. 
"Helvetia"  Allgemeine  Versicherungs  Gesellschaft,  St.  GalL 
Henderson  Brothers,  18,  Leadenhall  Street,  London. 
Heyne,  W.  D.,  24,  Hackin's  Hey,  Liverpool. 
Hildebrand,  H.,  Domstraide  10-12,  Bremen. 
Hill,  Gray,  10,  Water  Street,  Liverpool. 
Hindenburg,  Dr.  Jur.  A.,  Attorney-General,  Copenhagen. 
Hirschfeld,  Julius,  14,  Old  Square,  Lincoln's  Inn. 
HODGKINSON,  G.  L.,  23,  Rood  Lane,  London. 
Hogg,  Edward,  Jerusalem  Chambers,  Cornhill,  London. 
Hole,  J  as.,  9,  Iddesleigh  Mansions,  Victoria  Street,  London. 
Hughes,  John,  Liverpool. 

Hull,  T.  M.,  Incorporated  Law  Society,  13,  Union  Court,  Liverpool. 
Hunter,  J.  W.,  Antwerp. 

Ihlen,  J.,  Advocate,  Christiania. 

Institute  of  London  Underwriters,  i,  St.  Michael's  House,  Cornhill. 

"Italia"  Societa  d'Assicurazioni  Marittime,  Fluvialib  e  Ter- 

rsstri,  Genoa. 
Isachsen,  H.,  Grimstad,  Norway. 

Jackson,  J.  H.,  Mersey  Chambers,  Old  Churchyard,  Liverpool. 

Jacobsen,  Commodore  N.,  Copenhagen. 

Jager,  George,  Jun.,  7,  North  John  Street,  Liverpool. 

Jaques,  Dr.  H.,  Member  of  the  Lower  House  of  Parliament,  6,  Freisinger- 

gasse,  Vienna. 
Jennings,  Sir  Patrick,  K.C.M.G.,  Sydney. 
J  ITT  A,  D.  J.,  Wcbteinde  12,  Amsterdam. 


(     '3    ) 

Kaupmannschaft,  Die  Aeltestrn  dkr,  Berlin. 

Kaufman nsc haft,  Dis  Vorsteher  der,  Konigsberg. 

Kaufmannschaft,  Die  Vorsteher  dee,  Magdeburg. 

Kelly,  Edmond,  120,  Broadway,  New  York. 

Kiieman,  Thos.,  3,  Tithebarn  Street,  Liverpool. 

Krapf-Liveehof,  Chevalier  F.  de,  London. 

Kuo-Taj-in,  His  Excellency,  late  Chinese  Minister  in  London,  Peking. 


Laeisz,  C.  Feed.,  Neueburg  14,  Hamburg. 

Laird,  William,  63,  Hamilton  Squire,  Birkenhead. 

Langlois,  Jacques,  Antwerp. 

Lanza,  Professor  Vincenzo,  Naples. 

Leitnee,  Dr.  G.  W.,  LL.D.,  D.C.L.,  Oriental  Nobility  Institute,  Woking. 

Lejeune,  Charles,  Courtier  d' Assurances,  Antwerp. 

Lemon,  W.  G.,  2,  New  Square,  Lincoln's  Iun,  London. 

Lempriere,  Charles,  D.C.L.,  32,  Great  George  Street,  London. 

Levy,  J.  A.,  Amsterdam. 

Lucre,  C,  President  of  the  Senate,  Copenhagen. 

Lindley,  Robert,  Average  Adjuster,  2,  Royal  Exchange  Buildings,  London. 

Liverpool  Average  Adjusters'   Association,  8,  Harrington  Street, 
Liverpool. 

Liverpool  and  London  Steamship  Protection  Association,  Liver- 
pool 

Liverpool  Sailing  Shipowners'  Mutual  Protection  and  Indemnity 
Association,  Liverpool. 

Liverpool  Shipowners'  Association,  Liverpool. 

Liverpool  Steamship  Owners!  Association,  LiverpooL 

Liverpool  Underwriters'  Association,  Exchange  Buildings,  Liverpool. 

London     Steamship    Owners'    Mutual    Insurance    Association, 
Limited,  23,  Rood  Lane,  London. 

Love,  Alfred  H.,  Philadelphia. 

tLuBBOCK,  Rt  Hon.  Sir  John,  Bart.,  P.C.,  M.P.,  F.R.S.,  15,  Lombard 
Street,  London. 

Lucas,  Charles,  Member  of  the  Institute  of  France,  Paris. 

Lyon-Caen,  Charles,  13,  Rue  Soufflot,  Paris. 


McArthur,  Chas.,  13,  Exchange  Buildings,  Liverpool. 

Maneles,   H.,   Manager  of  the  Austrian  Phoenix    Imperial  and    Royal 

Privileged  Insurance  Company,  Vienna. 
IMannheimer,  T.,  Bank  Director,  Gothenburg. 
Marcoartu,  His  Excellency  Don  Arturo  de,  Madrid. 
Martin,  Dr.  Rudolph  von.  Judge  of  the  Hanseatic  High  Court  of  Appeal, 

Hamburg. 
tllASATAKA,  His  Excellency  Viscount  Kawasse,  Japanese  Minister  to  the 

Court  of  St.  James's. 
Mather,  John,  Edinboro*  Chambers,  8,  King  Street,  Manchester. 
Meier,  H.  H.,  Consul,  Bremen. 


(     14     ) 

Mele,  Dr.  Werner  von,  Hamburg. 

Meulen,  J.  ter,  Amsterdam. 

Middelboe,  Johannes  S.,  Copenhagen. 

Mingotti,  Giuseppe,  Comm.  16,  Piazza  San  Lorenzo,  Genoa. 

Moller,    Hans,  Director  of  the  Marine  Insurance  Company,   Porsgrund, 

Norway. 
Monckeberg,  Dr.  Rud.,  Hamburg. 
Mosely,  B.  L.,  LL.B.,  2,  Brick  Court,  Temple. 
Moulvi,  Rafiudin  Ahmed,  Middle  Temple. 
Mumm    von    Schwarzenstein,     Dr.    Juris,     late    Ober-Burgermeister, 

Frankfort-on-the-Main. 
Munro,  G.  L.,  96,  Highbury  New  Park,  London. 
Murray,  Dr.  D.,  169,  West  George  Street,  Glasgow. 


Nabuco,  Joaquin,  President  of  the  Brazilian  Anti-Slavery  Society,  12,  Rua 

Olinda,  Rio  de  Janeiro. 
fNAGAOKA,  Jushie  M.  Y.,  Hamako,  Tokio,  Japan. 
Nash,  Stephen  P.,  Advocate,  67,  Wall  Street,  New  York. 
Natusch,  F.  B.  B.,  I,  Finch  Lane,  London. 
Netto,  Bulon  Lopez,  Via  Scala  48,  Florence. 
Nissen,  Woldeiiar,  Hamburg. 
North    of    England    Iron     Steamship    Insurance   Association, 

Newcastle-on-Tyne. 
North    of    England    Protecting    and    Indemnity   Association, 

Maritime  Buildings,  Newcastle-on-Tyne. 
North  of  England  Steam  Shipowners'  Association,  25,  King  Street, 
Newcastle-on-Tyne. 


Oberrheinische  Versicherungs  Gesbllschaft,  Mannheim. 
Orsini,  Aw.  Tito,  Via  Roma  8,  Genoa. 


fPANKHURST,  Dr.  R.  M.,  $,  New  Square,  Lincoln's  Inn. 

fPASSY,   F.,   President  of  the  Society  of  Economists,  8,   Rue  Labordere, 

Neuilly,  near  Paris. 
Peabody,  Hon.  Judge  Charles  A.,  2,  Wall  Street,  New  York. 
Pears,  E.  A.,  Secretary  to  the  Australian  and  New  Zealand  Underwriters1 

Association,  68,  Cornhill,  London. 
Peborgh,  E.  van,  Member  of  the  Communal  Council,  Antwerp* 
Pell,  William  Cruger,  New  York. 
Penton,  E.,  Jun.,  1,  Mortimer  Street,  Cavendish  Square. 
Phillimore,   Sir  Walter,  G.   F.,  Bart,   D.C.L.,  4,   Paper  Buildings, 

Temple,  London. 
PiXRANTONi,  Professor,  Comm.  A.,  Senator  of  the  Kingdom  of  Italy,  Via 

Venti  Settembre  10,  Rome. 
Piltbr,  Thomas,  Ex-President  of  the  British  Chamber  of  Commerce, 

24,  Rue  Alibert,  Paris. 


(     15    ) 

Platt,  Charles,  President  of  the  Insurance  Company  of  North  America, 

232,  Walnut  Street,  Philadelphia. 
Podesta,  Baron  Andrea,  Syndic,  Genoa. 
fPoLLOCK,  Hon.  Sir  Charles  E.,  Baron  of  the  Exchequer,  The  Croft, 

Putney,  Surrey. 
Poole,  Sir  James,  Liverpool. 
Ponisiglioni,  Prof.,  University,  Genoa. 
Pratt,  Hodgson,  London. 
Predokl,  Dr.  H.  Max,  Hamburg. 
Private  Assurandeurer,  De,  Copenhagen. 
"  Protector  "  Mutual  Assurance  Co.,  Arendal,  Norway. 
Potman,  Harrington,  45,  William  Street,  New  York. 


Raalte,  Dr.  E.  E.  van,  Advocate,  Rotterdam. 
Rahusen,  Dr.  E.  N.,  Advocate  and  Dispacheur,  Amsterdam. 
Rath  bone,  P.  H.,  6,  The  Temple,  Dale  Street,  Liverpool. 
Reck,  F.,  Bremen. 

Reckitt,  Francis,  Caen  Wood  Towers,  Higbgate. 
Reinhold,  H.,  Calcutta. 
Reyitt,  Capt,  28,  Eaton  Rise,  Ealing. 
Riaz,  Pasha,  His  Excellency,  G.C.M.G.,  Cairo. 
Rimestad,  C,  Judge  of  the  Supreme  Court,  Copenhagen. 
Riondel,  Albert,  Captain,  7,  Rue  de  la  Paix,  Cherbourg. 
Riza,  Pasha,  His  Excellency,  Cairo. 
tRoHRS,  W.,  Consul,  Gothenburg. 
Rossi,  Aw.  Cav.  Vittorio  de,  Leghorn. 
Rundell,  T.  W.,  25,  Castle  Street,  Liverpool 
Rundell,  N.,  Jun.,  Liverpool  Salvage  Association,  Liverpool. 
Rupirti,  Oscar,  Hamburg. 
Russian  Lloyd  Assurance  Society,  St.  Petersburg. 


Samuel,  Hon.  Sir  Saul,  K.C.M.G.,  Agent-General  for  New  South  Wales, 

Westminster  Chambers,  Victoria  Street,  London* 
Sartori,  August,  Kiel. 

Saunders,  Albert,  21,  Great  St  Helens,  London. 
Saw ada,  S.,  11,  Takeyanachie,  Tokio. 

Scherzer,  Chevalier  Dr.  Karl  de,  Consul-General  for  Austria,  Genoa. 
Schlesiche-Feuerversicherungs  Gesellschapt,  Breslau. 
Schurtz,  Hon.  Carl,  late  Senator,  St  Louis,  Missouri. 
Schweigaard,  C.  H.,  kte  Minister  of  State,  Christiania. 
Schweiz  Transports-Versicherungs  Gesellschaft,  Zurich. 
Scott,  Hon.  John,  Judge  of  the  High  Court  of  Judicature,  Bombay. 
ScRUTTON,  Alexander,  9,  Gracechurch  Street,  London. 
Seebohm,  Dr.  J.,  Hamburg. 

Semler,  Dr.  Johannis,  Gr.  Johannistr.  21,  Hamburg. 
Sewell,  J.  M.,  54,  Faubourg  St.  Honored  Paris. 


(     i6    ) 

Shipping  Federation,  Leadenball  House,  London. 
tSHAND,  Right  Hon.  Lord,  P.C.,  Athenaeum  Club,  London. 
tSiEBOLD,  Baron,  Alexander  von,  Schloss,  Colmberg  bei  Ansbach,  Bavaria. 

Siemers,  Edmund  J.  A.,  an  der  Alster  62,  Hamburg. 

Sieveking,  Dr.  F.,  President  of  the  Hanseatic  High  Court  of  Appeal, 
Hamburg. 

Simon,  Sir  John,  Q.C.,  36,  Tavistock  Square,  London. 

Smith,  Samuel,  M.P.,  Carleton,  Princes  Park,  Liverpool. 

Smith,  William,  86,  LeadenhaH  Street,  London. 

Snaps,  Thomas,  M.P.,  The  Gables,  Croxteth  Park,  Liverpool. 

Sparrow,  Alexander,  Liverpool. 

Speyer,  Segismund  Kohn,  Frankfort-on-the-Main. 

Spinks,  Dr.  T.,  Q.C.,  Claverhouse,  Sydenham. 

Standard  Steamship  Owners'  Protection  and  Indemnity  Associa- 
tion, Limited,  9,  Fenchurch  Avenue,  London. 

Stern,  J.  L.  de,  Advocate,  Rotterdam. 

Stoddard,  Dr.  C.  A.,  37,  Park  Row,  New  York. 

Stollmeyer,  Conrad  F.,  Trinidad. 

Stubbs,  Charles,  M.A.,  LL.D.,  3,  Paper  Buildings,  Temple,  London. 

Suenson,  F.,  Copenhagen. 

Sullivan,  H.  N.,  Secretary  Liverpool  Underwriters'  Association,  Liverpool. 

Sulzbach,  Gkbruder,  Frankfort-on-the-Main. 

Suss,  Dr.  T.,  Hamburg. 

Sutton,  Thomas,  Billiter  Buildings,  London. 


Thomson,  Sir  William,  LL.D.,  F.R.S.,  Glasgow. 

Tietgen,  C.  F.,  President  of  the  Chamber  of  Commerce,  Copenhagen* 

Tobin,  J.  A.,  Liverpool. 

Tomkins,  Dr.  F.  J.,  5,  Crown  Office  Row,  Temple,  London,  and  700,  Ernest 

and  Cranmer  Buildings,  Denver,  Colorado,  U.S.A. 
Tompkins,  Hamilton  B.,  229,  Broadway,  New  York. 
Twiss,  Sir  Travers,  Q  C,  D.C.L.,  F.R.S. 


Ulrich,  Rud,  Internationaler  Transport,  Versicherungs-Verband,  Berlin. 
United    Kingdom    Mutual    Steamship    Assurance    Association, 
9,  Gt.  St.  Helens,  London. 


Vallance,  C.  B.,  Liverpool. 

Verein  Hamburger  Assecuradeure,. Hamburg. 

Verein  Hamburger  Rheder,  Hamburg. 

ViENNOT,  Mons.,  Ministeredes  Affaires  Etrangeres,  170  bis,  Rue  deGrenelle, 

St.  Germain,  Paris. 
Vietsch,  G.  F.  Hermann,  Consul  and  Lloyd's  Agent,  Bremen. 
Viluers,  Hon.  Sir  J.  H.  de,  K.C.M.G.,  Chief  Justice,  Cape  Town. 
Von  der  Broke,  J.  B.,  Antwerp. 


(  I?  ) 

Walker,  William  A.,  23,  William  Street,  New  York, 
f  Warburg,  E.  L.f  Consul-General,  Gothenburg. 

tWsBmt&,  Sir  R.  E.,  K.C.M.G.,  Q.C.,  LL.D.,  M.P.,  late  Her  Majesty's 
Attorney -General,  2,  Pomp  Court,  Temple,  London. 

Werotte,  R.  Schmitz,  79,  Redcliffe  Gardens,  South  Kensington. 

West  of  England  Steam  Shipowners'  Protection  and  Indemnity 
Association,  50,  Lime  Street,  London. 

White,  J.  Dundas,  3,  Paper  Buildings,  Temple,  London. 

Whitehouse,  F.  Cope,  8,  Clereland  Row,  St  James'. 
tWijK,  Olof,  President  of  the  Second  Chamber  of  the  Swedish  Parliament, 
Gothenburg. 

Wilson,  General  James  Grant,  15,  East  74th  Street,  New  York. 
fWiLSON,  J.  W.,  Gothenburg. 

WmcE,  Axel,  Christiania. 

Wirth,  Franz,  Frankfort-on-the-Main. 

Woermann,  C,  Hamburg. 

Wolffson,  Dr.  T.,  Hamburg. 

Wuffesahl,  C,  Bremen. 


(    i8    ) 


CONSTITUTION  OF  THE  ASSOCIATION. 


Name. 


Members. 


Objects. 


Officers. 


I.    The  name  of  the  Association  shall  be  "  The  Association 
for  the  Reform  and  Codification  of  the  Law  of  Nations." 


Election 
of  Officers. 


II.     The  Association  shall  consist : — 

z.  Of  all  those  who  participated  in  the 


Conference  at 
Brussels,  commencing  the  zith  October,  1873; 

2.  Of  all  who  on  their  application  are  or  who  shall  be 

admitted  by  this  Conference,  or  by  a  future  one,  or 
by  the  Executive  Council ; 

3.  Of  such  delegates  from  other  Associations,  formed  for 

the  prosecution  of  the  same  objects,  as  may  be 
approved  by  the  Executive  Council ;  each  of  which 
Associations  is  to  be  entitled  to  nominate  from 
time  to  time  two  delegates ; 

4.  Of  Honorary  Members. 

III.  The  objects  of  the  Association  shall  be  the  Reform  and 
Codification  of  the  Law  of  Nations.  Its  relations  with  the 
Institute  of  International  Law,  founded  at  Ghent  in  September, 
1873,  shall  be  such  as  were  determined  by  the  Conference  at 
Brussels  in  October,  1873. 

IV.  There  shall  be  an  Honorary  President,  a  President, 
Honorary  Vice-Presidents,  Vice-Presidents,  a  Treasurer,  a 
Council  of  sixty  Members,  of  whom  eighteen  shall  be  an  Executive 
Council,  and  a  General  Secretary,  with  such  other  Secretaries 
and  Officers  as  the  Executive  Council  may  from  time  to  time 
appoint 

V.  At  each  Annual  Conference  the  Presidents  and  other 
Officers  shall  be  appointed  for  the  year  ensuing,  and  shall  con- 
tinue in  office  until  others  are  appointed.  The  office  of 
President  shall  not  be  tenable  for  more  than  two  successive  years. 
The  office  of  General  Secretary  shall  be  permanent,  subject  to 
change  by  the  Association  at  any  Annual  Conference.     The 
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duties  of  the  General  Secretary  and  of  the  other  officers  shall, 
except  as  herein  provided,  be  fixed  by  the  Executive  Council 

VL    The  Executive  Council  shall  have  the  general  direction  I****™  <* 

Executive 

of  the  affairs  of  the  Association  in  the  intervals  between  the  Con*  Council. 
ferences.  It  shall  have  power  to  appoint  Vice-Presidents,  to 
make  Bye-laws,  to  appoint  Committees  for  special  objects,  to  fill 
vacancies  occurring  between  the  Annual  Conferences,  and  to  fix 
upon  such  place  or  places  of  business  as  may  be  expedient  It 
shall  also  have  the  power  of  nominating  Honorary  Vice-Pre- 
sidents, approving  Local  Committees,  and  nominating  for  the 
year  all  such  officers  as  the  Association  shall  omit  to  nominate 
at  its  Annual  Conference.  The  President,  Vice-Presidents, 
Treasurer,  and  General  Secretary  shall  be  ex-officio  Members  of 
the  Executive  Council.  Five  members  shall  constitute  a  quorum 
of  the  Executive  Council,  inclusive  of  any  cx-offido  Members  who 
may  be  present  at  the  meeting  of  the  Executive  Council 

VI L    There  shall  be  an  Annual  Conference  of  the  Association,  Conference*, 
to  be  held  at  such  time  and  place  as  shall  have  been  appointed  at 
the  preceding  Annual  Conference  or  by  the  Executive  Council, 
and  also  such  other  Conferences  as  in  the  opinion  of  the  Execu- 
tive Council  circumstances  may  render  expedient 

VIIL,    The  Members  present  at  the  time  and  place  fixed  for  Quorum, 
the  opening  of  an  Annual  Conference  shall  constitute  a  quorum 
for  the  transaction  of  business. 

IX.  The  order  of  business  at  each  day's  meeting  shall  be  as  Onkrof 
follows: — 

i.  Reading  the  minutes  of  the  preceding  meeting,  unless 
the  reading  is  dispensed  with  by  a  vote  of  the  Con- 
ference ; 

2.  Receiving  such  communications  as    may    be    recom- 

mended by  the  Executive  Council  for  the  con- 
sideration of  the  Association ; 

3.  Discussing  such  propositions  as  may  be  recommended  by 

the  Executive  Council  for  discussion,  and  disposing 
thereof  as  the  Conference  may  determine. 

X.  The  language  in  which  the  discussions  shall  be  carried  on  Language, 
and  the  minutes  kept    shall  be  that  of  the  country  where  the 
Conference  is  held,  unless  the  Conference  otherwise  direct ;  but 
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each  Member  may  write  or  speak  at  his  option  in  his  own 
language. 

Speeches.  XL  A  member  shall  not  speak  more  than  once  on  the  same 
subject,  except  in  reply  or  explanation,  and  not  more  than  ten 
minutes  at  a  time,  except  by  leave  of  the  Conference, 

Transac-  XII.  After  each  Annual  Conference  its  Transactions  shall  be 
published  in  a  volume,  under  the  direction  of  the  Executive 
Council,  which  volume  shall  contain  the  Minutes  of  the  Con- 
ference and  such  papers  as  may  be  ordered  to  be  printed 

Contnbu-  XIII.  Each  member  of  the  Association  shall  pay  to  the 
Treasurer  an  annual  sum  of  One  Pound  sterling,  or  its  equivalent, 
or  a  sum  of  Ten  Pounds  sterling,  or  its  equivalent,  for  life 
membership.  Each  Association  admitted  to  membership  shall, 
however,  be  required  to  pay  an  annual  sum  of  Two  Pounds 
sterling  or  its  equivalent  Each  such  association  may  nominate 
to  any  Conference  any  number  of  delegates  not  exceeding  five, 
provided  that  for  every  delegate  beyond  two  such  Association  shall 
pay  a  further  sum  of  One  Pound  sterling,  or  its  equivalent 

Expendi-         XIV.     No  expenditure  shall  be  made,  nor  liability  incurred, 
ture*  beyond  the  amount  of  funds  in  the  hands  of  the  Treasurer. 

Amendment      XV.    This  Constitution  may  be  amended  at  any  Annual  Con- 
crf Contun*.  ference  jjy  a  vote  0f  three-fourths  of  the  members  present ;  two 
days'  previous  notice  having  been  given  of  the  motion  to  amend. 


tions. 


dons. 
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PREFATORY  NOTE. 


In  the  absence  of  the  Honorary  General  Secretary,  Mr.  J.  G. 
Alexander,  on  very  useful  work  in  India,  I  have  undertaken  to 
prepare  for,  and  to  see  through  the  press,  the  report  of  the 
London  Conference,  1893.  It  has  been  a  pleasant  labour,  not 
only  because  of  the  opportunity  afforded  of  rendering  some 
service  to  the  work  of  the  Association,  but  because  the 
Conference  itself  proved  of  unusual  interest 

For  utility  and  satisfaction  the  Conference  herein  reported 
wiO  bear  comparison  with  any  which  has  been  held  by  the 
Association.  The  settlement  of  a  long-continued  controversy, 
which  affected  manifold  and  conflicting  commercial  interests,  by 
mutual  consent  and  concession,  and  with  practical  unanimity, 
was  a  matter  for  general  congratulation.  The  spirit  in  which 
the  discussion  was  conducted  and  the  satisfactory  result  reached 
were  not  less  so,  while  they  furnished  a  happy  augury  as  to  the 
general  acceptance  and  effective  working,  in  the  future,  of  the 
measures  which  were  adopted.  It  has  been  the  object  of  this 
report  to  record  with  sufficient  fulness  and  clearness  of  detail  the 
discussion  which  took  place,  so  that  it  may  not  only  be  a  faithful 
record  of  the  transactions  of  the  Conference,  but  reflect  the 
various  phases  of  concession  and  conciliation,  of  urbanity  and 
anxiety  to  reach  the  just  and  equitable  conclusion,  which  were 
a  marked  feature  of  the  Conference. 
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Some  reference  is  due  to  the  generous  hospitality  shown  to  the 
members  of  the  Conference  and  to  the  Association  for  the  third 
time  in  the  City  of  London,  both  by  the  Common  Council  of 
the  City,  who  placed  the  magnificent  Council  Chamber  of  the 
Guildhall  freely  at  their  disposal,  and  also  by  the  Right  Hon.  Sir 
Stuart  Knill,  Lord  Mayor,  who  not  only  spared  time  from  his 
manifold  and  pressing  engagements  to  open  the  sittings  of 
the  Conference,  but  extended  to  its  members  the  traditional 
hospitality  of  the  Guildhall  with  the  assurance  that  his  will  went 
very  far  beyond  the  deed. 

Nor  should  the  members  of  the  Reception  Committee  be 
forgotten  in  such  grateful  acknowledgments,  whose  generous 
readiness  to  render  the  meetings  of  the  Conference  agreeable  as 
well  as  useful  was  equally  conspicuous. 

W.  EVANS  DARBY, 

Honorary  Secretary  to  the  Conference. 
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Sixteenth   Conference. 

LONDON,    1893. 


PROCEEDINGS. 


TUESDAY,    OCTOBER    ioth. 

Morning  Sitting, 

The  members  of  the  Conference  assembled  in  the  Council 
Chamber  of  the  Guildhall,  London,  at  Eleven  a.m. 

The  Lord  Mayor  of  London  (Alderman  Sir  Stuart  Knill, 
Bart),  who  occupied  the  Chair  until  the  election  of  the 
President,  said : — 

u  Gentlemen, 

"  I  believe  that  this  is  the  first  Conference  of  your  Associa- 
tion which  has  been  held  here  since  the  Jubilee  year,  when  the 
then  Lord  Mayor,  Sir  Reginald  Hanson,  presided  over  it  It  is, 
of  course,  a  most  valuable  work  to  endeavour  to  assist  by  the 
codification  of  laws,  and  by  other  means,  the  working  of  our 
mercantile  marine.  There  are  very  many  questions  continually 
opening  up  before  us  in  connection  with  bills  of  lading,  or  the 
laws  of  war,  or  about  other  matters,  which  are  of  most  serious 
importance  to  us  in  England,  seeing  that  we  are  a  maritime 
nation ;  and,  therefore,  as  Lord  Mayor  of  the  City  of  London,  I 
welcome  you  here,  and  I  trust  that  your  deliberations  may  be  of 
great  advantage  to  the  work  which  you  have  at  heart 
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"  I  am  pleased  to  see  my  friend,  the  Recorder  of  our  City, 
Sir  Charles  Hall,  able  to  take  his  place  with  us  to-day.  To 
all  who  know  him,  his  long  illness  has  been  a  cause  of  great 
sorrow ;  and  knowing  the  interest  he  takes  in  the  work  of  your 
Association,  I  am  especially  glad  to  find  him  able  to  be  here  on 
this  occasion. 

41  The  codification  of  the  laws  of  nations  in  connection  with 
commerce,  and  more  particularly  in  connection  with  the  mer- 
cantile marine,  must  have  the  full  sympathy  of  every  one 
engaged  in  commerce  in  this  country,  and  especially  in  this 
City. 

"  Well,  gentlemen,  I  will  not  occupy  your  time  further,  at  the 
present  moment  My  duty  now  is  to  hand  over  this  Chair  to  the 
gentleman  whom  you  may  think  fit  to  appoint  as  President  of 
this  Conference;  and  I  have  pleasure  in  proposing  for  that 
position  a  gentleman  well  known  to  you  all,  and  one  whose  valu- 
able services  have  been  acknowledged  here  and  elsewhere.  I  refer 
to  the  President  of  the  Hanseatic  High  Court  of  Appeal, 
Dr.  Sieveking." 

Sir  Charles  Hall,  Q.C.,  M.P.,  in  seconding  the  proposal, 
said  that  Dr.  Sieveking  and  himself  were  colleagues  at 
Washington  in  the  autumn  and  winter  of  1889.  They  then 
spent  some  three  months  together  in  endeavouring  to  amend 
"  the  rule  of  the  road  at  sea,1'  amongst  other  things.  He  thought 
he  had  good  reason  for  saying  that  their  labours  had  not  been 
thrown  away,  and  that,  before  very  long,  there  would  be  a 
practical  result  flowing  from  those  efforts.  Dr.  Sieveking  was 
well  fitted  for  the  position  of  President  of  the  Conference,  and 
he  was  sure  that  there  were  very  few  men  in  Europe  who  could 
speak  with  greater  experience  than  that  gentleman  with  regard  to 
the  matter  in  question. 

Sir  Walter  G.  F.  Phillimore,  Bart,  who  supported  the 
proposal,  remarked  that  their  Conference  this  year  would  not  draw 
many  of  their  foreign  friends,  for  the  reason  that  the  Exhibition 
at  Chicago  had  been  accompanied  by  a  considerable  Law  Con- 
gress ;  and  they  missed,  on  that  occasion,  the  Chairman  of  their 
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Executive  Council,  Sir  Richard  Webster,  M.P.,  who  was  obliged 
to  be  at  Chicago.  He  believed,  nevertheless,  that  the  business 
which  would  come  before  the  Conference  to-morrow  would  be 
fraught  with  practical  utility.  They  must  all  feel  obliged  to  the 
Lord  Mayor  for  his  presence  and  support,  especially  as  his 
Lordship  had  so  many  other  functions  to  attend 

The  proposition  for  the  election  of  Dr.  Sieveking  was  then 
carried  unanimously. 

The  Lord  Mayor,  in  resigning  the  Chair  to  the  new  President, 
Dr.  Sieveking,  assured  the  Conference  that  he  was  very  pleased 
to  have  had  the  opportunity  of  being  present  He  was  sorry  to 
say  that  he  should  have  to  leave  before  the  sitting  was  concluded, 
as  he  had  several  other  engagements.  Amongst  others,  he  had 
to  attend  a  dairy  show  at  the  Agricultural  HalL  This  Confer- 
ence was  principally  concerned  with  maritime  affairs,  so  that  his 
arrangements  for  the  day  had  to  do  with  milk  and  water. 
(Laughter.)  As,  however,  the  water  came  first  and  the  milk 
afterwards,  it  would  prevent  them  from  regarding  his  arrange- 
ments, he  hoped,  too  unfavourably. 

The  President  then  delivered  his  inaugural  address,  as 
follows : — 

"My  Lord  Mayor, 

"  It  is  with  the  greatest  pleasure  on  my  side,  and,  I 
feel  sure,  with  the  hearty  concurrence  of  all  the  gentlemen  here 
present,  that  I  beg  to  express  to  you  our  sincerest  thanks  for  the 
kindness  with  which  you  have  granted  us  the  honour  of  accepting 
the  Honorary  Presidency  of  our  meeting,  and  for  the  cordial 
welcome  which  you  have  given  us. 

"  It  is  not  the  first  time  that  this  Association  holds  its  meeting 
in  London ;  and,  from  my  own  experience,  I  may  say  that  no 
better  place  could  have  been  selected  for  our  deliberations  than 
this  great  centre,  not  only  of  the  commercial  world,  but  of  an 
empire  which  embraces  nearly  one-half  of  the  world,  and  where 
the  most  powerful  interest*  of  almost  all  civilised  nations  are 
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represented.  The  kind  reception  which  we  have  met  with  when- 
ever we  have  assembled  under  the  hospitable  roof  of  your 
predecessors,  and  which  has  now  been  renewed  by  your  lordship, 
enables  me  to  hope  that,  in  the  same  way  as  heretofore,  we  shall 
be  able  to  conduct  to  a  successful  issue  the  deliberations  on  the 
questions  which  are  to  be  put  before  us.  Now,  in  recalling  to 
my  mind  the  various  opportunities  which  we  have  had  of 
deliberating  in  this  hall,  I  cannot  but,  in  the  first  place,  dedicate 
a  few  words  to  the  memory  of  a  man  whose  whole  life's  work 
has  been  indissolubly  connected  with  the  work  of  our  Association, 
my  lamented  friend  the  late  Dr.  Wendt  An  unexpected  death 
has  removed  him  from  his  friends  and  his  work,  and  has  given 
eternal  rest  to  a  mind  which,  as  long  as  Providence  allowed,  was 
active  in  contributing  towards  the  promotion  of  the  highest  and 
noblest  aims. 

"  Throughout  a  long  career  he  tried  his  best,  as  far  as  was  in 
his  power,  not  only  to  protect  the  special  interests  confided  to 
him,  but  to  use  the  position  he  had  acquired  by  his  energy  and 
activity  as  a  means  of  furthering  most  important  interests  of  a 
commercial  and  international  character.  As  Chairman  of  the 
Executive  Council  of  this  Association,  he,  ever  since  the  beginning 
of  our  meetings,  contributed  in  a  large  measure  to  the  success  of 
our  work  and  to  the  uninterrupted  proceedings  of  our  delibera- 
tions. The  last  journey  which  he  undertook  was  to  Genoa, 
where  he  attended  our  last  meeting ;  and  perhaps  the  exertions 
of  this  journey  were  mainly  conducive  to  his  meeting  with  a 
premature  death.  I  am  sure  that  I  express  the  feelings  of  all 
our  members  by  saying  that  we  shall  preserve  a  life-long  gratitude 
for  the  support  which  he  has  given  us,  and  that  his  memory  will 
be  honoured  amongst  us  for  ever. 

"  Now,  my  lord,  the  best  way  of  honouring  the  dead  is  to 
continue  the  good  work  which  they  have  commenced,  and  to 
follow  the  example  which  they  have  set  to  posterity.  It  is  for 
this  purpose  that  we  have  met  here.  I  need  not  recall  to  your 
mind  that  the  object  of  this  Association  since  its  foundation  has 
been  that  which  its  name  portends — to  bring  about,  as  far  as 
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possible  without  the  interference  of  legislation,  a  closer  under- 
standing between  the  nations  on  those  questions  of  law,  the 
solution  of  which  governs  their  international,  and  especially  their 
commercial,  intercourse.  One  of  these  questions — the  bill  of 
biding  question — will  again  form  the  main  part  of  our  work  this 
year.  It  has  occupied  the  attention  of  our  meetings  ever  since 
1882,  when  the  first  attempt  was  made  at  Liverpool  to  form  a 
bill  of  lading  which  might  satisfy  the  wants  of  the  commercial 
world.  The  difficulty  of  dealing  with  this  question  is  sufficiently 
illustrated  by  the  fact  that,  since  that  time,  more  than  ten  years 
have  elapsed  without  our  having  been  able  to  reconcile  the 
various  interests  concerned  in  it.  On  the  other  hand,  the 
necessity  of  getting  at  a  satisfactory  solution  is  clearly  demon- 
strated by  the  fact  that,  again  and  again,  this  subject  has  been 
treated  by  a  great  number  of  Chambers  of  Commerce,  of  ship- 
owners, and  of  underwriters,  and  that  they  have  now  again 
brought  this  question  before  this  Association.  The  importance 
of  this  matter  will,  I  hope,  be  my  excuse  for  entering  a  little 
into  its  particulars,  and  trying  to  explain  what  view,  in  my 
opinion,  our  Association  ought  to  take  of  it 

"  The  bill  of  lading  question  may  be  approached  from  very 
different  sides.  First,  there  are  the  opposite  views  taken  by  the 
parties  concerned.  It  is  but  natural  that  each  party  should  try 
to  get  that  answer  which  is  the  most  satisfactory  for  their  own 
interest  This,  however,  clearly  leads  to  a  very  one-sided  solution, 
and,  in  fact,  renders  it  utterly  impossible  to  arrive  at  a  satisfactory 
result  I  have  had  under  my  eyes  bills  of  lading  which  were  to 
the  effect  that  the  master  and  crew  were  to  be  considered,  not 
as  agents  of  the  shipowners,  but  as  the  servants  of  the  consignee. 
If  all  the  clauses  inserted  in  these  bills  of  lading  were  considered, 
they,  in  effect,  said  to  the  shippers :  Pay  the  freight,  and  you 
shall  have  the  pleasure  of  transporting  your  goods  in  our  ships. 
It  is  not  unreasonable  perhaps  for  merchants  to  think  that  the 
contract  should  be  a  little  less  crude.  On  the  other  side,  very 
strong  arguments  have  been  brought  forward  by  the  shipowners 
in  favour  of  a  modification  of  the  heavy  responsibilities  which, 
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according  to  the  present  state  of  the  law,  apart  from  special 
contract,  rest  on  their  shoulders.  It  is  argued  that  it  is 
impossible  to  sustain  the  liability  for  the  wrongdoings  and  for 
the  negligence  of  people  whose  doings  are  beyond  the  control 
of  their  principals,  and  that  the  freight  cannot  possibly  be  an 
equivalent  for  such  a  liability.  Now,  for  those  who  try  to 
reconcile  these  conflicting  interests,  the  proper  course  to  adopt 
is  to  look  at  the  present  state  of  the  law  and  to  try  to  ascertain 
whether  the  complaints  against  this  law,  which  induced  the  parties 
to  alter  it  by  contract,  are  founded  in  equity.  It  is  a  known  fact 
that,  ever  since  the  earliest  times,  the  carrier  of  goods  shipped 
by  sea  has  been  held  liable  by  law  for  all  damage  and  loss, 
except  such  as  were  caused  by  the  act  of  God  or  the  inherent 
nature  of  the  goods.  But  then,  with  respect  to  the  unfavourable 
position  in  which  the  shipowner  found  himself  placed  by  this 
law,  a  limitation,  ever  since  the  time  of  the  first  development  of 
maritime  commerce,  has  been  allowed  to  this  liability  by  the  law, 
which  has  gradually  developed  out  of  the  customs  of  trade,  that 
the  owner  could  not  be  made  responsible  to  a  further  extent  than 
the  value  of  his  ship  and  freight  Under  this  system,  which,  up 
to  the  present  time,  prevails  in  all  Continental  States  and  in 
America,  and  which,  without  changing  the  principle  of  a  limita- 
tion of  liability  underlying  it,  has  been  only  recently  modified 
by  the  law  of  Great  Britain,  the  carriage  of  goods  by  sea  has, 
as  far  as  I  know,  been  executed  without  any  serious  opposition 
until  the  movement  in  favour  of  a  greater  alleviation  of  the  ship- 
owner's liability  has  been  brought  about  by  the  enormous  increase 
of  the  value  of  the  ships. 

"  It  may  be  considered  to  be  a  subject  of  doubt  how  far  in 
equity  regard  can  be  taken  to  this  argument,  which  is  taken  from 
the  increase  of  the  liable  value.  Would  it  not  be  reasonable  to 
point  out  that  in  the  same  proportion  as  the  liable  value  of  ships 
and  freight  has  become  greater,  the  value  of  the  goods  entrusted 
to  the  shipowners  has  increased  ?  And  would  it  be  reasonable 
to  say  that  the  essence  of  the  contract  of  affreightment  has 
become  a  different  one  because  the  values  have  become  greater 
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which  are  concerned  in  the  carriage  of  goods  by  sea?  If 
the  shipowners  contend  that  it  would  be  unjust  to  make  them 
liable  for  the  negligence  of  persons  beyond  their  control,  did  not 
this  same  argument  apply  to  all  contracts  of  affreightment  in 
former  times,  as  well  as  in  ours ;  and  did  not  the  freight,  in  the 
times  when  the  old  bill  of  lading  without  its  modern  clauses 
remained  unopposed,  contain  a  premium  of  insurance  against 
die  risk  of  casualties,  the  negligence  of  master  and  crew  included, 
which  the  law  left  to  be  borne  by  the  shipowners  ?  Would  it  not 
be  justifiable  to  say,  that  with  regard  to  the  necessity  of  taking 
due  care  of  the  preservation  of  the  great  values  of  the  cargoes, 
the  law  ought  to  do  its  utmost  to  protect  these  values  from  being 
diminished  through  want  of  diligence  on  the  part  of  those  who 
have  undertaken  to  transport  them  by  sea,  and  of  their  servants  ? 
Would  it  not  be  just  to  contend  in  reply  to  the  argument  brought 
forward  by  the  shipowners,  that  now  as  heretofore  the  equivalent 
for  the  heavy  risk  imposed  upon  them  by  the  law  with  a  view  to 
preserve  existing  values  ought  to  be  found  not  in  an  alleviation 
of  their  duties,  but  in  an  enhancement  of  the  freight  ?  And 
would  it  be  a  sound  argument  against  this  to  say  that  freights 
could  not  possibly  be  raised  on  account  of  the  competition  which 
would  render  it  impossible  for  shipowners  to  stipulate  for  higher 
freights  than  they  are  doing  now?  And  finally,  if  the  risk  of 
the  shipowners  should  be  too  heavy,  has  this  not  always  been  the 
case,  and  could  not  the  shipowners  avoid  this  risk  by  insurance  ? 
I  am  quite  aware  that  it  has  not  been  usual  up  to  the  present 
time  to  cover  the  liability  towards  cargo  owners  which  the  law 
leaves  with  shipowners  by  insurance.  But  certainly  it  would  be 
an  insurable  interest ;  and  so  practically  the  question  of  liability 
would  be  reduced  to  the  question,  Who  is  to  bear  the  premium  of 
insurance,  the  shipowner  or  the  cargo  ?  But  leaving  aside  this 
question  of  insurance  as  a  matter  which  is  not  essentially  con- 
nected with  the  problem  before  us,  it  seems  to  me  that  it  follows 
from  the  history  of  this  controversy  that  it  is  impossible  to 
establish  a  logical  principle  which  could  be  considered  to  lead 
to  a  true  and  final  conclusion  of  the  question.    We  shall  always 
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have  to  be  guided  not  by  strict  logical  arguments,  but  by  the 
sense  of  equity,  which  tries  to  reconcile  the  opposite  interests. 
In  doing  this  we  must  cast  a  glance  at  the  probable  future.  I 
am  convinced  that  if  we  leave  matters  as  they  are  now,  the 
equilibrium  between  the  interests  of  the  shipowners  and  the  cargo 
owners,  which  is  thought  now  to  have  been  lost,  will  be  gradually 
restored  by  the  economical  laws  of  supply  and  demand  which 
govern  the  whole  social  intercourse  between  men.  But  then  it 
is  to  be  feared  that  the  parties  who  feel  aggrieved  by  the  actual 
state  of  matters  will  try  to  invoke  the  intervention  of  legislation 
in  order  to  protect  them  against  grievances  which  they  have 
strong  reasons  to  declare  to  be  unsupportable.  In  fact,  we  see 
that  one  of  the  leading  nations — the  United  States  of  America — 
have  proceeded  to  legislation  on  the  bill  of  lading  question.  By 
an  Act  which  has  been  in  force  since  the  ist  of  July  now  past, 
it  is  declared  to  be  illegal  to  exonerate  a  shipowner  or  his 
servants  from  all  responsibility  for  the  stowage,  the  delivery,  and 
the  proper  care  of  the  goods  shipped,  and  for  the  seaworthiness 
of  the  vessel  as  far  as  it  can  be  controlled  by  the  shipowner.  I 
do  not  believe  that  it  would  be  a  gain  for  the  commercial  world, 
if  the  legislation  of  the  different  countries — which  of  course  could 
not  be  expected  to  be  a  uniform  one — should  deem  it  necessary 
to  interfere  with  the  freedom  of  contract,  in  order  to  put  a  stop 
to  unjust  or  inequitable  demands  of  one  party  or  the  other.  It 
were  better  to  try  to  bring  about  a  reconciliation  of  the  different 
interests  on  a  sound  and  equitable  basis.  This  we  have  tried  to 
do,  and  this  is  the  work  now  before  us.  Will  it  be  possible  to 
obtain  a  satisfactory  result?  Looking  at  the  history  of  the 
proceedings  of  the  Association  in  this  matter,  I  think  it  wilL 
From  the  very  beginning,  all  the  parties  interested  have  shown 
themselves  ready  to  negotiate  on  the  basis  of  reason  and  equity. 
The  shipowners  have  always  proved  to  be  very  far  from  insisting 
upon  bills  of  lading  like  those  which  I  have  referred  to  before, 
and  the  cargo  owners  have  always  proved  in  principle  ready  to 
yield  to  the  shipowners,  in  so  far  as  they  thought  it  just  and 
reasonable.     Then,  although  the  question  of  insurance  is  not 
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properly  a  part  of  the  bill  of  lading  question,  still  it  must  be 
kept  in  mind  that  the  insurers  are  a  powerful  element  in 
equalising  the  injustice  which  may  remain  in  one  respect  or  the 
other  in  the  conditions  of  the  contract  of  affreightment 

"  From  what  I  have  said  it  follows  that  the  deliberations  of  our 
Association  must  be  held  in  a  conciliatory  spirit,  and  on  the 
basis  of  justice  and  equity.  It  would  be  useless  for  an  accidental 
majority  on  one  or  the  other  side  to  carry  resolutions  which 
would  be  contrary  to  such  principles,  because  the  commercial 
public  would  at  once  do  away  with  these  resolutions  by  not 
attending  to  them.  But  from  the  experience  which  I  have  of 
the  nature  of  the  discussions  at  our  meetings,  I  am  sure  that  we 
need  not  be  afraid  of  a  predomination  of  party  spirit  I  remem- 
ber the  very  animated  discussions  which  took  place  at  Antwerp 
about  the  question  of  general  average  in  1877.  To  some  extent 
the  interests  therein  concerned  were  quite  as  much  opposed  to 
each  other  as  they  are  in  the  bill  of  lading  question.  Neverthe- 
less, the  universal  feeling  prevailed  that  it  was  necessary  to  arrive 
at  a  conclusion  upon  a  subject  which  had  kept  the  interest  of  the 
commercial  public  alive  ever  since  the  time  of  the  first  Glasgow 
Conference,  which  was  held  in  i860.  Concessions  were  made 
on  all  sides  ;  and  now  the  clause — '  General  Average  according 
to  York-Antwerp  rules ' — is  found  in  the  vast  majority  of  charter 
parties  and  bills  of  lading. 

"  I  will  not  enter  into  further  details.  I  am  far  from  intending 
to  try  in  any  way  to  bias  the  discussions  and  the  resolutions  of 
this  meeting.  I  only  express  my  fervent  wish  that  this  question, 
which  has  occupied  our  attention  for  more  than  ten  years,  shall 
at  this  meeting  be  brought  to  a  satisfactory  conclusion.  The 
Association  then  will  have  made  a  further  advance  on  the  way 
which  has  been  traced  for  its  work  by  its  founders;  thus 
contributing  to  do  away  with  the  barriers  between  civilised 
nations  erected  by  conflicting  laws,  and  thus  also  contri- 
buting to  the  preservation  of  peace  and  to  the  happiness  of 
mankind." 

On  the  motion  of  Sir  Walter  Phillimore,  seconded  by 
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Mr.  Wm.  Arnold,  the  following  officers  were  appointed  for  the 
present  Conference : — 

Vice-Presidents  : — 

Sir  Charles  Hall,  Q.C.,  M.P. 

Sir  George  Baden  Powell,  K.C.M.G.,  M.P. 

Sir  Albert  Rollit,  M.P. 

Sir  Walter  G.  F.  Phillimore,  Bart 

Mr.  Gray  Hill,  of  Liverpool ;  and 

Herr  Jacob  Ahler,  of  Hamburg. 

Secretaries : — 

Mr.  C.  H.  E.  Carmichael,  M.A.,  London. 
Dr.  W.  Evans  Darby,  London. 
Dr.  Charles  Stubbs,  London. 

The  Honorary  General  Secretary,  Mr.  J.  G.  Alexander, 
presented  the  minutes  of  the  last  day  of  the  last  Conference, 
at  Genoa,  which  were  taken  as  read  and  signed  by  the  President 
He  also  presented  the  following : — 

Report  of  the  Executive  Council 

During  the  past  year,  the  Executive  Council  has  given  much 
attention  to  the  question  of  Bills  of  Lading,  in  pursuance  of  the 
instructions  given  to  it  by  the  Genoa  Conference.  A  special 
report  on  this  subject,  embodying  the  report  of  the  representative 
committee  appointed  to  deal  with  the  matter,  has  already  been 
presented. 

The  report  of  the  Committee  on  Territorial  Waters,  with  the 
questionnaire  issued  by  it,  and  the  valuable  replies  received,  has 
been  printed  in  a  separate  form  as  a  supplement  to  the  report 
of  the  Genoa  Conference.  Copies  were  presented  to  all  the 
members  of,  and  to  the  counsel  appearing  before,  the  Arbitral 
Tribunal  which  sat  at  Paris  this  year  to  decide  the  question  of 
the  Behring  Sea  Fisheries. 
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The  Executive  Council  has  to  deplore  the  loss  by  death  of  its 
beloved  and  honoured  chairman,  Dr.  Ernest  Emil  Wendt,  who 
had  for  many  years  devoted  no  small  portion  of  his  time  and  of 
his  indefatigable  energy  to  the  promotion  of  the  welfare  of  the 
Association.  Sir  Richard  E.  Webster,  Q.C.,  M.P.,  who  has 
long  taken  a  deep  interest  in  the  work  of  the  Association,  has 
accepted  the  office  of  chairman  in  the  place  of  Dr.  Wendt. 

The  following  is  a  list  of  other  members  of  the  Association 
who  have  died  during  the  present  year: — Dr.  Angelo  Villa- 
Pkrnice;  Mons.  Adolph  Franck,  Paris ;  Herr  Carl  Hecksher, 
Copenhagen ;  Dr.  A.  F.  Krieger,  Copenhagen. 

A  statement  of  accounts  for  the  year  1892-3,  kindly  audited  by 
Mr.  Wm.  Dunstan,  a  member  of  the  Association,  is  presented 
herewith. 

Letters  of  regret  because  of  inability  to  attend  the  Conference 
were  read  from  the  Marquis  Alexander  Corsi,  Pisa ;  the  Havre 
Chamber  of  Commerce;  Mons.  Charles  Le  Jeune,  Antwerp; 
Comt  Albert  Riondel,  Cherbourg;  Admiral  Colomb,  R.N., 
and  Lord  Charles  Beresford. 

In  the  absence  of  Admiral  Colomb,  R.N.,  who  was  down  on 
the  agenda  to  read  a  paper  on  "  The  Destruction  of  Merchant 
Ships  by  Torpedoes  in  time  of  War,"  the  Conference  adjourned. 


Afternoon  Sitting. 

The  Conference  re-assembled  at  2  p.m.,  Sir  Walter  G.  F. 
Phillimore,  Bart,  presiding. 

International  Arbitration. 

Dr.  W.  Evans  Darby,  Secretary  of  the  Peace  Society,  London, 
read  the  following  paper : 

The  arrangement  which  makes  the  deliberations  of  this 
Conference  practically  open  with  the  discussion  of  the  important 
question  entrusted  to  me,  seems  to  me  an  eminently  wise  and 
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fitting  arrangement,  and  one  which  is  in  perfect  harmony  with 
the  formation  and  object  of  this  Association. 

Our  attention  has  come  to  be  largely  confined  to  questions 
of  commercial  and  maritime  law,  which  have  been  deemed  of 
pressing  interest  and  importance,  and  you  will  have  before  you, 
in  future  sessions  of  the  Conference,  matters  of  the  utmost  con- 
cern— such  as  the  long-discussed  and  somewhat  difficult  Bills  of 
Lading  question — the  happy  solution  of  which  will,  I  trust,  make 
this  London  Conference  a  landmark  in  the  history  and  practical 
usefulness  and  influence  of  the  Association. 

Object  of  the  Formation  of  the  Association. 
But  I  may  be  pardoned  if,  by  way  of  introduction  to  my  topic, 
I  recall  the  fact  that  the  Association  was  founded  mainly  for  the 
purpose  of  dealing  with  (that  is  of  developing,  reforming  and 
codifying)  the  body  of  public  International  Law  which  already 
existed,  and  which  was  the  primary  object  of  its  attention. 

Accordingly  I  find  that  when  the  Association  was  formed  in 
Brussels,  in  October  1873,  the  following  resolution  was  adopted 
unanimously : — 

"This  Conference  declares  that  it  regards  Arbitration  as  a 
means  essentially  just  and  reasonable,  and  even  obligatory  on  all 
nations,  of  terminating  international  differences  which  cannot  be 
settled  by  negotiations.  It  abstains  from  affirming  that  in  all 
cases,  without  exception,  this  mode  of  solution  is  applicable,  but 
it  believes  that  the  exceptions  are  rare,  and  it  is  convinced  that 
no  difference  ought  to  be  considered  insoluble  until  after  a  clear 
statement  of  complaints  and  reasonable  delay,  and  the  exhaustion 
of  all  pacific  methods  of  accommodation." 

This  resolution  has  been  considered,  and  affirmed  to  be,  a 
general  declaration  of  principle  in  the  formation  of  the  Associa- 
tion. At  a  later  sitting  of  the  Conference,  in  defining  the  objects 
of  the  Association,  another  resolution  was  passed,  declaring  its 
competence  to  deal  with  the  question  of  International  Law,  public 
and  private,  but   adding  these  words : — "  The  principal  object, 
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nevertheless,  to  be  Arbitration  as  a  means  of  settlement  of  all 
differences  between  nations." 

Story  of  its  Formation. 

Another  circumstance  connected  with  its  formation  not  only 
emphasises  this  fundamental  principle  and  primary  object  of  the 
Association,  but  gives  an  added  interest  to  the  discussion  of  this 
question  to-day.  The  Association  was  the  offspring  of  the  last 
great  Arbitration  settlement  between  Great  Britain  and  the  United 
States.  The  story  was  thus  told  at  your  Conference  held  at 
Liverpool  in  1882  : — 

"The  year  1872  had  witnessed  the  happy  settlement  of  the 
'Alabama'  question  by  the  Geneva  Tribunal  This  gave  rise, 
not  unnaturally,  among  the  friends  of  humanity  and  peace,  to 
many  sanguine  hopes  that  a  better  method  had  been  found  of 
settling  disputes  between  States  than  by  an  appeal  to  the  sword. 
This  feeling  was  especially  rife  among  our  kinsmen  in  the  United 
States,  and  they  are  entitled  to  the  credit  of  having  taken  the 
initiative  in  the  movement  which  gave  rise  to  this  Association. 
In  the  year  1873  the  Rev.  Dr.  Miles,  Secretary  of  the  American 
Peace  Society,  visited  Europe  as  the  bearer  of  a  suggestion,  sus- 
tained by  many  distinguished  men  of  that  country,  to  the  effect 
that  it  would  be  expedient  to  convene  a  Congress  or  Senate  of 
eminent  jurists,  to  formulate  and  codify  a  system  of  International 
Law,  which  might  form  a  basis  for  a  court  of  nations  to  adjudicate 
on  questions  of  international  right" 

This  Association  was  the  child  of  his  mission.  We  are  quite  in 
harmony,  therefore,  with  the  origin  and  object  of  the  Association 
in  discussing  another  great  case  of  Arbitration  between  the  two 
countries,  not  less  important  and  epoch-making,  and  not  less 
distinct  in  the  evolution  of  permanent  peace  and  the  development 
of  our  great  purpose,  than  was  the  "  Alabama  "  Arbitration. 

Connection  between  the  Two  Branches  of  International  Law. 

Another  consideration  is  natural.  There  is  an  intimate  con- 
nection between  the  two  branches  of  International  Law  (private 
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and  public) — between  those  questions  of  commercial  and  maritime 
law,  which  have  become  so  largely  the  care  of  this  Association, 
and  those  of  public  International  Law  (and  especially  of  Arbi- 
tration as  a  means  of  settling  international  disputes)  which  it  was 
formed  to  promote.  For  free  and  unrestrained  and  pacific 
relations  and  intercourse  between  nations  axe  prime  conditions  of 
commercial  prosperity.  Militarism,  which  is  the  reign  of  force, 
is  the  antithesis  of  juridical  order,  which  is  the  result  of  a  recog- 
nition of  and  obedience  to  International  Law,  the  promotion  of 
which  is  the  main  object  of  the  reform  and  codification  of  the  law 
of  nations.  Whereas  actual  warfare  means  the  negation  of  all 
law,  and  the  substitution  of  lawlessness,  or  at  best  of  military 
(that  is,  personal  autocratic)  authority.   . 

The  Behring  Sea  Arbitration. 

The  facts  connected  with  the  Paris  Arbitration  are  so  recent 
that  they  will  require  no  detailed  notice  from  me.  For  seven 
years,  since  1886,  an  international  controversy  had  raged  with 
great  bitterness,  and  a  very  fierce  diplomatic  correspondence  had 
been  carried  on  between  Great  Britain  and  the  United  States. 
The  questions  at  issue  "  involved  points  of  International  Law, 
which  are  interesting  for  their  historical  character  as  well  as  for 
their  political  and  commercial  bearing."  The  Pall  Mall  Gazette 
exhorted  the  " advocates  of  Universal  Peace"  to  qualify  their 
exultation  at  the  successful  issue  with  the  thought  that  this  was 
never  one  of  the  difficulties  that  could  conceivably  lead  to  war. 
But  that  does  not  accord  with  fact  More  than  once  the  difficulty 
carried  the  two  nations  within  measureable  distance  of  a  fratricidal 
conflict  In  America,  at  any  rate,  very  warm  feelings  were 
evoked,  and  inflammable  conditions  were  created,  which 
threatened  a  speedy  conflagration;  while  the  feelings  of  the 
more  thoughtful  were  accurately  represented  by  an  ingenious, 
and  apparently  ingenuous,  writer  in  the  North  American  Review, 
who  urged  that  the  United  States,  in  submitting  to  an  impartial 
Arbitration,  "had  no  other  alternative  but  to  appeal  to  the 
God  of  battles." 
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It  was  pre-eminently  the  kind  of  difficulty  which,  appealing 
to  national  passion,  and  prejudice,  and  self-interest,  would  be 
likely  to  lead  to  war.  The  honour  of  the  flag,  the  liberty, 
safety  and  rights  of  the  subject,  interference  with  the  rights, 
of  property,  etc,  were  just  the  very  elements  to  provoke  a 
conflict.  In  point  of  fact,  war  has  often  been  waged  on  similar, 
and  even  less,  grounds  of  provocation.  The  very  last  war 
between  the  two  countries,  that  of  1812,  had  been  waged  on 
very  similar  grounds — the  interference  with  vessels  on  the  high 
seas  and  the  right  of  search.  The  war,  too,  l.M»un  KnghmH 
and  France,  at  the  beginning  of  the  century,  started  from 
smaller  issues. 

It  was  also  pre-eminently  one  of  the  difficulties  of  which 
Webster  says  (Webster's  Works,  VoL  IL,  pp.  315-26),  "The 
sense  of  modern  times,  the  law  of  humanity,  the  honour  of 
civilised  States,  and  the  authority  of  religion,  all  require  that 
controversies  of  this  sort,  which  cannot  be  adjusted  by  the  parties 
themselves,  should  be  referred  to  the  decision  of  some  intelligent 
and  impartial  tribunal." 

The  Paris  Tribunal. 

Such  a  tribunal  was  created,  and  sat  in  Paris,  hearing  the  roost 
distinguished  advocates  of  the  two  great  nations,  and  receiving 
for  its  deliberation  arguments,  precedents  and  claims,  which  had  for 
centuries  been  floating,  as  it  were,  on  the  open  sea  of  International 
Law,  but  had  never  before  been  brought  together  in  one  imposing 
mass  for  consideration  and  settlement  It  was  a  tribunal  which 
suffered  from  all  the  disadvantages  which  have  been  urged  against 
Arbitration  Courts,  created  ad  hoc;  and  yet  its  deliberations  were 
admirably  conducted,  and  its  decisions  reached  in  a  way  that 
reflected  honour  on  all  concerned,  and  proved  the  uprightness 
and  stability  of  the  judicial  character,  equally  marked  by  integrity, 
whether  on  the  Arbitration  bench  or  on  that  of  a  supreme  court 
of  justice.  Day  by  day  its  proceedings  were  given  to  the  public, 
like  that  of  an  ordinary  court  of  justice,  and  if  it  provoked  the 
criticism  of  the  Speaker  that  "  the  moral  of  the  whole  story  was 
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I  hat  an  International  Arbitration  is  very  like  any  other  arbitration," 
it  had  this  decided  advantage,  that  it  aided  in  familiarising  the 
public  mind  in  all  civilised  countries  with  ideas  of  legal  procedure 
in  international  disputes,  in  place  of  that  dread  familiarity  it  has 
already  with  the  struggles  of  war,  and  the  promotion  of  that  new 
familiarity  is  a  gain  of  the  utmost  value. 

Quotation  from  CounsePs  Speech. 

This  aspect  of  the  Paris  tribunal  cannot  be  better  expressed 
than  in  the  eloquent  words  of  one  of  the  advocates  before  it, 
who  said : — 

"It  has  been  my  duty,  without  indulging  in  vague  speculation,  without 
going  into  ethics  or  metaphysics,  to  ascertain  with  the  closest  reasoning 
possible  what  the  law  is,  and  in  this  way  to  aid  the  tribunal  in  performing 
its  important  functions.  These  functions  are  not  to  make  the  law,  but  to 
declare  what  the  law  is :  not  to  formulate  new  rights,  but  to  enunciate  ex- 
isting rights.  In  this  domain  of  law  the  armoury  of  argument  is  indeed  full. 
Here,  indeed,  are  the  weapons  of  Achilles,  but  where  are  the  strength  and 
skill  to  use  them  with  their  full  force  and  effect?  I  am  content  to  believe 
that  the  law  as  it  has  come  down  to  us,  moulded  by  the  experience  of 
many  generations,  is  a  noble  and  fitting  instrument  for  the  adjudication  of 
the  most  difficult  questions  of  right  that  may  arise.  But  the  Arbitration  is 
a  great  fact  of  weighty  moral  significance.  A  difference  exists  between  two 
great  Powers,  the  one  representing  the  civilisation  of  the  West,  with  illimitable 
dominion,  great  in  its  resources  and  in  its  long  enduring  traditions  of  well- 
ordered  liberty  ;  ihe  other,  a  young  but  stalwart  country,  also  great  in  resources 
and  dominion,  great  in  the  genius  and  enterprise  of  its  people,  with  infinite 
potentialities  for  good.  Great  Britain  conceives  that  she  has  been  wronged, 
her  sovereignty  invaded,  her  rights  on  the  high  sea  set  at  nought.  Yet  these 
great  Powers  have  submitted  their  differences  to  Arbitration.  Dread  war  has 
been  avoided.  They  come  before  this  tribunal  as  friendly  litigauts,  asking 
pacific  means  for  the  adjustment  of  rights  in  time  of  Peace.  '  Peace  hath  her 
victories,  no  less  renowned  than  war.*  This  Arbitration  is — who  will  gainsay 
this?— a  victory  for  Peace.  Will  its  award  also  be  a  victory  for  Peace?  It 
will  be,  it  must  be,  if,  as  I  cannot  doubt,  it  conforms  to  and  leaves  untouched 
and  still  undoubted  the  principles  of  the  law  consecrated  by  long  usage,  and 
stamped  with  approval  by  generations.  Those  principles  are  consecrated 
indeed,  for  they  have  grown  up  in  response  to  that  cry  of  humanity  heard 
through  all  time — a  cry  sometimes  inarticulate,  sometimes  drowned  by  the 
discordant  voices  of  passion,  pride,  and  ambition,  but  still  a  cry,  a  prayerful 
cry,  that  has  gone  up  through  all  the  ages  for  *  peace  on  eanh  and  good- 
will amongst  men.' " 
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The  Award. 

Concerning  the  award  itself  it  is  not  necessary  to  say  much. 
Without,  perhaps,  absolutely  satisfying  anybody,  it  will  commend 
itself  to  the  judgment  and  common  sense  of  all,  and  so  please 
everybody.  What  more  could  be  said  in  its  favour?  The 
decisions  on  the  five  points  submitted  to  the  Court  have  been 
given  with  practical  unanimity  in  favour  of  Great  Britain,  while 
they  have  fully  commended  themselves  to  all  thoughtful  and 
reasonable  men  in  America.  The  regulations  for  seal  fishing  in 
the  future  have  not  given  similar  satisfaction,  especially  to  the 
Canadians  and  some  critics  in  Great  Britain.  Nevertheless,  the 
great  Behring  Sea  dispute  has  been  brought  to  a  close  in  a  manner, 
says  the  London  Daily  Chronicle,  "  that  is  a  triumph  for  civilisation, 
and  with  a  result  which,  while  peculiarly  satisfactory  to  this 
country,  is  also  an  affirmation  of  the  rights  of  all  others." 

Results  of  the  Arbitration. 

Any  attempt  to  sum  up  the  results  of  this  great  Arbitration 
case  will  show  how  rich  in  these  it  is,  and  that  in  a  variety  01 
ways. 

International  Justice. 

The  award  disposes  for  ever  of  the  Palmerstonian  contention, 
which  has  been  so  frequently  urged  by  others  than  its  author, 
viz.,  that  Great  Britain  is  in  the  position  of  an  unpopular  litigant, 
and  cannot  therefore  sue  for  justice — "that  there  is  no  country" 
(as  Lord  Palmerston  said  in  Parliament  in  1 849)  "  that  would  find 
it  more  difficult  to  obtain  really  disinterested  and  impartial  arbi- 
trators." But  it  is  sometimes  forgotten  that  a  suitor  may  often  fail 
because  he  has  claimed  what  he  was  in  no  sense  entitled  to.  And 
a  proud  and  powerful  nation  is  more  likely  to  commit  that  error 
than  another*  In  this  instance  Great  Britain  had  admittedly  a 
just  cause,  and  that  was  submitted  to  a  tribunal  which  proved 
itself  u  thoroughly  efficient  to  try  the  issues,  both  from  the  points 
of  view  of  fairness  and  of  ability  to  understand  the  subtle  points 
of  law  in  dispute." 
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A  Triumph  of  the  Principle. 
The  award  is  avowedly  "from  every  standpoint"  a  triumph 
for  the  principle  of  Arbitration. 

A  Gain  to  International  Law. 
It  is  moreover  a  gain  to  the  development  of  International 
Law.  "  The  rules  of  International  Law,"  says  Professor  Sheldon 
Amos,  "  as  explained  by  the  most  competent  authorities,  are  said 
to  be  founded,  partly  in  the  actual  or  implicit  consent  of  States, 
and  partly  in  the  deductions  which,  it  is  said,  are  capable  of  being 
drawn  from  a  so-called  Law  of  Nature  ...  A  rule  of  International 
Law  must  satisfy  two  conditions  in  order  to  prove  its  validity.  It 
must  be  the  product  of  the  actual  or  the  tacit  consent  of  States — 
that  is,  it  must  have  been  generally  agreed  to  by  treaty,  or  con- 
stantly observed  in  practice ;  and  it  must  be  in  harmony  with  the 
requirements  of  international  morality,  as  those  requirements  are 
understood  at  the  day."  Hitherto  the  body  of  International  Law 
has  been  a  very  indefinite  and  uncertain  quantity.  Hence  the 
need  of  this  Association  and  its  work.  But  every  International 
Arbitration  Tribunal  is  a  coadjutor  of  this  Association.  It  estab- 
lishes precedents.  It  ends  in  the  reform  and  even  the  codification 
of  the  law.  The  International  Code  is,  consequently,  being  de- 
veloped ;  "  broadening  down  from  precedent  to  precedent,"  as  well 
as  from  treaty  to  treaty.  "  To  the  world  at  large,"  says  the  Times  * 
"  the  chief  points  of  importance  were,  first,  that  the  arbitrators 
should  determine  the  main  issues  with  practical  unanimity ;  and, 
secondly,  that  their  decision  upon  those  issues  should  not  tend  to 
discredit  or  undermine  received  principles  of  International  Law. 
In  both  these  respects  the  world  at  large  has  been  satisfied." 

Parallel  to  English  Courts  of  Equity. 
An  American  newspaper,  the  New  York  Sunday  Advertiser^ 
observes :  "  The  decision  itself  is  remarkable  for  its  resemblance 
to  what  was  intended  should  be  the  decision  of  the  English 
Courts  of  Equity,  in  respect  of  conforming  in  principle  to  stated 
rules  of  law,  yet  finding  reasons  why  the  special  case  in  hand 
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should  be  held  exceptional  in  some  respects,  in  order  that  the 
great  aim  of  all  law — justice — may  be  better  subserved" 

Settlement  of  Phases  of  the  Law. 

But  the  relation  of  the  Paris  Arbitration  to  the  development  of 
International  Law  has  been  most  clearly  and  admirably  set  forth 
by  a  writer  in  Blackwood,  who,  after  referring  to  some  celebrated 
legal  decisions,  including  that  of  the  Geneva  Arbitration,  con- 
tinues :  "  But  those  who  have  been  in  a  position  to  follow  the 
Behring  Sea  question  know  that  in  this  case  the  investigation  of 
principles,  precedents,  and  authorities  in  International  Law  has 
been  at  least  as  thorough  and  laborious  as  in  any  of  the  cases  we 
hare  mentioned.  Not  only  was  the  science  of  International  Law, 
so  far  as  it  bore  on  the  questions  at  issue,  experimentally  and 
exhaustively  treated,  but  the  science  of  natural  history,  the  art  of 
navigation,  and  the  interests  of  commerce  were  all  involved  in  a 
discussion,  during  which  no  point  of  any  of  them  bearing  on  the 
case  in  hand  was  left  unassailed  or  undefended  Consequently, 
"the  settlement  of  the  legal  questions  will  have  the  most  far- 
reaching  consequences,  and  will  mark  a  point  of  finality  in  the 
discussion  of  disputed  points  as  to  territorial  waters  in  the  North 
Pacific"  So  that  this  Court  "has  brought  about,  in  a  manner 
that  cannot  fail  to  be  historical,  the  settlement  of  phases  of  the 
law  of  nations." 

Evolution  of  Peace. 

Apart,  however,  from  the  points  which  may  be  settled  by  the 
Paris  Award,  this  instance  of  successful  Arbitration  has  peculiar 
intrinsic  value  as  an  evidence  of  the  gradual  evolution  of  Peace, 
and  as  a  stage  in  the  process.  Every  successful  Arbitration  is  a 
triumph  for  humanity.  Every  successful  Arbitration  is  an  addi- 
tional proof  of  the  practicability  of  the  principle.  It  has  great 
evidential  value.  The  Paris  Award  demonstrates  what  can  be 
done  in  the  settlement  of  grave  international  disputes  when  there 
is  an  earnest  disposition  on  both  sides  to  arrive  at  an  equitable 
arrangement     It  is  a  very  effective  object-lesson.    The  "war 
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weary  world,"  as  the  Times  expresses  it,  will  soon  begin  to  ask 
why  other,  and  probably  all,  international  disputes  may  not  t>e 
settled  in  the  same  way.  When  the  practicability  and  efficiency 
of  this  method  is  made  manifest,  there  will  come  an  end  to  the 
reign  of  militarism,  which  is  the  bane  and  blight  of  the  civilised 
world. 

A  Permanent  Court. 

Again,  the  spectacle  of  such  a  tribunal  will  inevitably  prepare 
the  way  for  a  permanent  International  Court  of  Justice.  When 
nations  have  become  impressed  with  the  humanitarian  and 
economic  view  of  such  a  method  of  settling  disputes,  they  will  see 
the  advantages  of  forming  a  permanent  Court,  as  already  per- 
manent Courts  of  Justice  are  integral  parts  of  the  order  of  civi- 
lised society.  Already  practical  men  are  beginning  to  see  the 
necessity  of  such  a  Court,  and  to  dream  of  the  establishment  of 
an  international  juridical  order,  as  of  a  national  and  social 
juridical  order. 

The  Paris  Court  and  Disarmament. 

"The  more  I  think  about  the  matter,"  writes  Sir  Edmund 
Hornby,  "  the  more  persuaded  I  am  that  if  Arbitration  is  ever  to 
become  the  mode  of  settling  international  disputes,  it  must  be  by 
means  of  a  permanent  tribunal."  The  advantages  of  a  permanent 
court  will  be  apparent  to  all,  and  it  is  hardly  to  be  expected  that 
a  disbanding  of  armies  will  take  place  to  any  extent  without  such 
an  assured  substitute  for  the  force  of  arms.  The  Paris  Tribunal, 
therefore,  by  showing  what  is  possible,  what  such  a  court  would 
be  like,  and  how  effective  it  might  be,  has  brought  a  general  dis- 
armament appreciably  nearer. 

Objections. 

Probably  it  is  too  much  to  hope  that  elaborate  plans  for 
abolishing  war  through  the  instantaneous  creation,  by  the  general 
consent  of  States,  of  a  great  International  Court  for  settling  their 
disputes,  would  end  in  the  immediate  abolition  of  war. 
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It  may  be  urged  too,  as  it  sometimes  is,  that  "  if  the  civilised 
nations  of  the  world  come  to  want  such  a  tribunal,  they  will  create 
it  by  the  means  and  with  the  materials  they  find  ready  to  their 
hands.9  But  the  need  already  exists,  and,  as  in  the  case  of  the 
Paris  Tribunal,  there  is  created  out  of  the  materials  ready  to  hand 
what  is  wanted.  Meanwhile,  it  is  growing  more  evident  that  a 
permanent,  efficient,  easily  available  tribunal  is  also  needed,  and 
mere  are  signs,  in  the  historic  trend,  of  the  evolution  of  such  a 
court  No  one  can  doubt  that  its  existence  would  facilitate  and 
hasten  the  movement  in  the  direction  of  international  juridical 
order. 

Historic  Trend— Private  War. 

The  history  of  private  war  has  been  taken  to  illustrate  this 
historic  trend,  and  the  analogy  has  been  so  far  followed  as  to 
justify  the  illustration.  There  are  four  stages  of  development 
admirably  pointed  out  by  Professor  T.  J.  Lawrence: — At  first 
every  man  has  to  protect  himself  and  the  injured  party  depends 
entirely  for  redress  upon  his  own  and  his  family's  power  to  secure 
it  Then  the  customs  of  the  community,  and  the  laws  promul- 
gated by  its  rulers,  impose  limitations  upon  the  right  of  private 
vengeance.  The  third  stage  is  reached,  when  side  by  side  with  it 
there  exists  in  full  operation  an  alternative  method  of  doing 
justice  between  man  and  man,  and  making  criminals  suffer  for 
their  misdeeds — by  means  of  trial  before  impartial  State  tribunals, 
which  decide  each  case  on  its  own  merits  as  administrators  of  a 
passionless  law.  In  time  their  success  is  complete  :  and  the 
fourth  stage  is  marked  by  the  entire  abolition  of  the  old  right  of 
unregulated  and  self-inflicted  vengeance.  In  this  way  has  come 
about  the  social  order  with  which  we  are  familiar. 

Historic  Trend— Public  War. 

The  history  of  public  warfare  shows  a  similar  evolution.  The 
law  running  through  it  is  a  law  of  development  "  In  the  earliest 
stage  of  all  there  are  no  restraints  on  the  exercise  of  the  foulest 
passions  of  the  victorious  belligerent      In    the    second  stage 
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restrictions  are  found ;  at  first  few  and  rudimentary,  but  in  time 
they  grow  into  an  elaborate  code.  They  thus  show  a  close 
resemblance  to  the  limitations  imposed  by  custom  and  law  on  the 
exercise  of  the  right  of  private  vengeance.  The  parallel  may  be 
carried  beyond  these  two  stages,  because  in  recent  times  Arbitra- 
tion has  come  to  be  regarded  as  a  practical  alternative  to  war, 
just  as  a  trial  before  a  law  court  was  regarded  of  old  as  an  alter- 
native to  a  family  feud."  At  first,  Arbitration  tribunals  were 
constituted  ad  hoc,  on  the  spur  of  the  moment,  after  the  quarrel 
had  broken  out  and  other  means  of  settlement  had  been  tried  in 
vain.  This  was  the  case  till  almost  recently.  But  within  the  last 
few  years  the  practice  has  arisen  of  inserting  clauses  in  treaties 
binding  the  contracting  parties  to  refer  to  Arbitration  any  differ- 
ences which  may  arise  between  them.  Substantial  progress  has 
been  made  in  this  direction  very  recently. 

Arbitration  Clauses  in  Treaties. 

Again  Great  Britain  and  the  United  States  have  taken  the  lead. 
The  overtures  of  the  United  States  in  favour  of  treaties  of  Arbi- 
tration elicited  the  response  of  the  16  June  last,  in  the  British 
House  of  Commons,  when  that  body,  without  a  division,  pledged 
itself  to  co-operate  with  the  Government  of  the  United  States  in 
the  pursuance  of  that  object 

Senator  Sherman's  Motion. 

On  the  23rd  July  of  last  year,  Senator  Sherman  introduced 
into  the  United  States  Senate  a  Bill  authorising  the  President 
to  institute  negotiations  with  foreign  governments  for  the  creation 
of  a  Tribunal  of  Arbitration;  and  quite  recently  at  the  Peace 
Congress  in  Chicago,  which  I  had  the  honour  of  attending, 
resolutions  were  adopted,  and  a  deputation  was  appointed  to 
visit  Washington  and  present  these  resolutions,  urging  upon  the 
President  and  Government  of  the  United  States  to  take  action 
both  with  regard  to  permanent  Treaties  of  Arbitration  and  a 
permanent  Court 
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Committee  appointed  by  Chicago  Peace  Congress. 

A  stOl  more  important  step  was  taken  by  the  Peace  Congress 
in  the  appointment  of  a  Committee  of  eminent  Jurists  and  others, 
who  should  communicate  with  governments,  and  take  other 
practicable  steps  for  the  establishment  of  a  permanent  Court 

Effect  of  establishing  Permanent  Courts. 

One  of  the  first  effects  of  the  establishment  of  Arbitration 
Courts,  says  Professor  Lawrence,  would  be  the  application  to 
them  of  nations,  so  that  what  have  been  termed  "  wars  of  busi- 
ness0 would  at  once  cease.  Those  of  passion  may  be  harder  to 
end.  But  the  passions  of  individuals  have  yielded  to  culture, 
civilisation,  and  moral  influence,  till  they  are  no  longer  the 
uncontrollable  forces  they  were  in  primitive  times.  The  passions 
of  States  are  undergoing  the  same  process.  The  strong  and 
growing  modern  feeling  against  war  is  an  evidence  of  this,  as 
it  in  turn  promotes  the  process. 

The  world  is  looking  towards  the  fourth  stage  of  development, 
which  will  be  marked  by  the  entire  abolition  of  trie  old  practice 
of  unrestrained  brute  warfare.  Perpetual  Peace  may  be  a  dream, 
but  the  peoples  of  the  world  are  beginning  to  dream  it,  and 
as  an  American  once  sang, 

"The  dream  which  nations  dream  come  true. 
And  shape  the  world  anew." 

Work  oj  this  Association. 

In  the  fulfilment  of  that  dream  this  Association,  with  its  aims 
and  work  of  practical  utility— dry  and  uninteresting  as  its  pro- 
ceedings may  possibly  seem  to  the  profanum  vulgus — will  have 
a  very  prominent  and  important  place,  for  (in  the  closing  words 
of  this  morning's  Presidential  Address)  its  object  is  "  the  doing 
away  with  the  barriers  which  have  been  raised  between  civilised 
States  by  conflicting  laws,  and  thus  promoting  the  peace  and 
prosperity  of  mankind," 
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Mr.  J.  G.  Alexander  said  that  they  had  on  the  Agenda  notice 
of  a  paper  to  be  read  on  the  same  subject  by  Signor  Corsi,  of 
Genoa,  who  had  done  a  great  deal  in  the  interests  of  the  Associa- 
tion. Signor  Corsi  had  sent  him  a  letter  in  which  he  expressed 
his  regret  at  being  unable  to  be  present,  especially  as  the  subject 
of  International  Arbitration  was  to  be  discussed.  It  had  been 
his  intention,  he  said,  to  propose  to  the  Special  Committee, 
which  it  was  proposed  to  appoint  at  the  Genoa  Conference,  a 
new  scheme  of  Arbitration  treaty  and  of  Arbitration  procedure, 
instead  of  that  adopted  by  the  "  Institute  de  droit  International " 
in  1875.  Instead,  he  asked  him  (Mr.  Alexander)  to  propose 
the  appointment  by  the  Conference  of  a  Committee,  charged  to 
report  at  the  next  Conference  a  scheme  of  International  Treaty 
(or  clauses  of  treaties),  for  the  proceedings  of  any  International 
Arbitration  Tribunals.  Signor  Corsi  also  said  that  he  had  been 
preparing  a  paper  of  200  pages  dealing  with  the  question,  the 
first  part  of  which  he  had  sent. 

It  seemed  to  him,  Mr.  Alexander  continued,  that  Signor 
Corsi's  suggestion  was  a  valuable  one,  and  if  the  Association 
were  to  take  it  up,  no  doubt  they  would  like  to  consider  Signor 
Corsi's  paper,  which  was  in  Italian  and  must  be  translated  before 
they  could  make  much  practical  use  of  it  If  Dr.  Darby  would 
act  as  convener  of  a  meeting  or  meetings,  he  thought  some 
practical  work  might  be  done  between  now  and  the  next  Con- 
ference, and  that  they  might  be  able  to  take  some  further  step 
towards  rendering  permanent  the  system  of  International  Arbitra- 
tion. The  time  had  passed  by  when  anyone  could  speak  of 
Arbitration  as  Utopian  or  theoretical  It  had  passed  into  a 
practical  shape,  and  the  reproaches  and  sneers  with  which  he 
thought  he  might  say  Conferences  of  this  Association  used  to 
regard  it,  were  now  passed  for  ever.  He  believed  that  they 
would  all  rejoice  if  the  Association  could  be  the  means  of  still 
further  advancing,  if  only  a  step,  the  cause  of  Arbitration. 

Mr.  C.  H.  E.  Carmichael  said  he  should  be  happy  to  translate 
Signor  Corsi's  paper  if  it  would  be  of  service  to  the  Association 
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Hie  Chairman  said  that,  so  far  as  he  could  judge  from  a  hasty 
glance  at  the  paper  in  question,  it  discussed  mainly  the  constitu- 
tion of  Arbitration  Tribunals,  assuming,  for  many  reasons,  that 
they  must  and  would  exist  It  complained  of  the  system  of  a 
nation  appointing  a  member  of  its  own  upon  the  tribunal,  and, 
he  thought,  it  also  pointed  out  certain  limitations  to  be  imposed 
upon  Arbitration  tribunals.  That  was  all  he  could  say  about  it 
offhand,  as  he  had  not  had  time  to  look  into  the  paper. 

Mr.  Wm.  Griffith  said  they  must  all  feel  indebted  to  Dr. 
Darby  for  his  intesting  paper,  the  principles  advocated  in  it 
being  such  as  must  commend  themselves  to  every  man  of  culture. 
They  must  all  feel  thankful  that  Arbitration  was  making  so  much 
progress,  and  they  must,  in  connection  with  the  settlement  of 
disputes  by  pacific  bodies,  always  remember,  as  their  able 
President  had  pointed  out  in  his  morning's  address,  that  there 
was  a  difference  between  the  mere  logical  view  of  a  question 
and  the  equitable  consideration  thereof.  Dr.  Darby  had 
remarked  that  all  war  was  lawlessness.  That  was  a  phrase,  he 
thought,  which  might  expose  them  to  some  adverse  criticism  from 
persons  opposed  to  Arbitration.  Considering  the  procedure  which 
usually  took  place  before  war  was  declared,  they  could  not  say  it 
was  lawlessness  so  far  as  the  form  was  concerned.  He  thought 
they  must  admit  that  some  laws  were  bad.  If  so,  then  it 
was  possible  that  the  very  lawlessness  of  a  country  might 
be  a  good  thing,  as,  for  instance,  the  uprising  of  the  slaves  in 
San  Domingo,  by  which  they  obtained  their  freedom.  He 
admitted  that  Arbitration  was  the  best  way  of  settling  disputes ; 
but  the  difficulty  was  to  get  the  parties  concerned  to  agree  to 
it,  and  until  they  did,  the  system  was  so  far  Utopian.  On  the 
other  hand,  it  was  a  happy  and  fortunate  thing  that  the  principles 
of  peace  were  gaming  ground  in  the  world,  although,  considering 
the  Men  state  of  humanity,  and  that  men  were  born  with  passions 
of  selfishness,  he  thought  they  could  not  expect  that  a  period 
of  perfect  peace  would  ever  come.  At  the  same  time,  they 
should  not  be  discouraged  in  their  efforts  to  spread  the  principles 
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of  Arbitration  abroad,  and  he  should  have  much  pleasure  in 
supporting  such  a  suggestion  as  that  contained  in  the  letter  from 
Signor  CorsL 

Dr.  Darby  thereupon  moved  the  following  resolution,  which 
was  seconded  by  Mr.  J.  G.  Alexander,  and  adopted  unani- 
mously : — 

11  That  a  Special  Committee  be  appointed,  charged  to  report 
at  the  next  Conference  of  the  Association  a  scheme  of 
International  Arbitration,  both  as  regards  treaties  and 
tribunals." 

The  Chairman  said  it  would  fall  to  the  Executive  Council 
to  appoint  the  Committee,  and  they  would  be  glad  to  have 
Dr.  Darby  upon  it  They  would  also  note  Mr.  Carmichaers 
kind  offer  to  translate  Signor  Corsi's  paper. 

The  Conference  then  adjourned. 


WEDNESDAY,  nth  OCTOBER,  1893. 

Morning  Sitting. 

The  Conference  re-assembled  in  the  Council  Chamber  of  the 
Guildhall  at  12  noon,  Dr.  Sieveking  presiding. 

Mr.  J.  G.  Alexander  read  the  Minutes  of  the  previous  day's 
sittings,  which  were  confirmed  as  being  correct 

He  then  announced  that  a  reception  would  be  held  at  the 
Imperial  Institute  that  evening  from  nine  to  eleven  o'clock  by  the 
Reception  Committee,  at  which  Sir  Walter  and  Lady  Phillimore 
had  consented  to  receive  guests.    Also  that  the  Lord  Mayor  had 
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invited  the  delegates  and  members  to  luncheon  at  the  Mansion 
House  on  Thursday  at  half-past  one. 

Ruks  of  Affreightment* 

The  President  (Dr.  Sieveking)  said :  At  our  last  conference 
at  Genoa  Mr.  McArthur  (President  of  the  Liverpool  Chamber  of 
Commerce)  read  a  paper  on  Bills  of  Lading,  when  it  was  resolved : 

"That  the  thanks  of  this  Conference  be  accorded  to  Mr. 
McArthur  for  his  valuable  paper  on  Bills  of  Lading ;  and  recognising 
that  a  satisfactory  adjustment  of  the  differences  between  merchants 
and  shipowners  can  only  be  arrived  at  by  conference  between  the 
parties,  recommends  that  a  fairly  representative  committee  should 
be  appointed  to  discuss  the  matters  at  issue,  and  endeavour  to 
formulate  certain  rules,  on  the  basis  of  the  resolutions  passed  by 
this  Association  in  1882  and  re-affirmed  at  the  Conference  of 
1887,  and  report  to  the  next  meeting  of  the  Association." 

Now  this  Committee  has  met,  and  I  will  ask  the  Hon. 
Secretary  to  read  the  Report  of  the  Executive  Council  on  the 
question. 

Dr.  Charles  Stubbs  (Hon.  Secretary  to  the  Bills  of  Lading 
Committee)  then  read  the  following : — 

Report  of  the  Executive  Council. 

At  the  Conference  at  Genoa  last  year,  Mr.  Charles  McArthur, 
the  President  of  the  Liverpool  Chamber  of  Commerce,  addressed 
the  Association  upon  the  important  subject  of  Bills  of  Lading, 
and  more  particularly  upon  the  conditions  relating  thereto  upon 
which  shipowners  and  merchants  are  really  in  agreement,  and 
urged  the  Association  to  continue  the  effort  to  promote  a  common 
understanding  between  the  parties  interested  by  introducing  "  a 
just  and  salutary  measure"  of  Bill  of  Lading  reform.  The 
Conference  thereupon,  at  the  instance  of  Mr.  Cormack,  repre- 
senting the  Chamber  of  Shipping  of  the  United  Kingdom,  and 
the  General  Shipowners'  Society  of  London,  passed  a  resolu- 
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tion  which,  after  expressing  the  thanks  of  the  Conference  to 
Mr.  McArthur,  proceeded  as  follows : — 

44  Recognising  that  a  satisfactory  adjustment  of  the  differences 
between  merchants  and  shipowners  can  only  be  arrived 
at  by  a  conference  between  the  parties,  this  Conference 
recommends  that  a  fairly  representative  Committee  should 
be  appointed  to  discuss  the  matters  at  issue,  and  en- 
deavour to  formulate*  certain  rules  on  the  basis  of  the 
resolutions  passed  by  this  Association  in  1882,  and  re- 
affirmed at  the  Conference  of  1887,  and  report  to  the 
next  meeting  of  the  Association. " 

It  is  now  the  duty  of  the  Executive  Council  to  report  the  result 
of  their  endeavours  to  carry  into  effect  this  resolution.  With  the 
object  of  forming  a  committee  qualified  to  deal  with  the  subject 
upon  the  lines  suggested,  they  issued  invitations  to  Chambers  of 
Commerce  and  other  Mercantile  Associations  to  appoint  delegates 
to  represent  merchants,  to  Steam  and  Sailing  Ship  Owners' 
Associations  and  Protecting  and  Indemnity  Associations  to 
appoint  delegates  to  represent  shipowners,  and  to  various  Under- 
writers' and  Average  Adjusters'  Associations,  Jurists  and  others  not 
being  shipowners  or  merchants.  The  object  the  Council  kept 
specially  in  view  was  to  obtain  a  committee  representative  of  all 
interests  without  undue  prominence  being  given  to  any  one  class. 
These  invitations,  with  an  explanatory  letter,  were  issued  to  the 
following  Chambers,  Associations,  and  other  bodies,  according  as 
acceptances  and  refusals  were  received. 

The  London  Chamber  of  Commerce. 

The  Liverpool  Chamber  of  Commerce. 

The  American  Chamber  of  Commerce  (Liverpool). 

The  Manchester  Chamber  of  Commerce. 

The  Birmingham  Chamber  of  Commerce. 

The  Sheffield  Chamber  of  Commerce. 

The  Hull  Chamber  of  Commerce. 

The  Bristol  Chamber  of  Commerce. 

The  Cardiff  Chamber  of  Commerce. 

The  Leith  Chamber  of  Commerce. 
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The  Dundee  Chamber  of  Commerce. 

The  Bradford  Chamber  of  Commerce. 

The  Newcastle-on-Tyne  Chamber  of  Commerce. 

The  Dublin  Chamber  of  Commerce. 

The  Berlin  Chamber  of  Commerce. 

The  Antwerp  Chamber  of  Commerce. 

The  Hamburg  Chamber  of  Commerce. 

The  Amsterdam  Chamber  of  Commerce. 

The  Havre  Chamber  of  Commerce. 

The  Marseilles  Chamber  of  Commerce. 

The  Glasgow  Corn  and  Floor  Trade  Association. 

The  Shipping  Federation  (London). 

The  Chamber  of  Shipping  of  the  United  Kingdom  (London). 

The  General  Shipowners1  Society  (London). 

The  Liverpool  Steamship  Owners'  Association. 

The  North  of  England  Shipowners'  Association. 

The  Clyde  Steamship  Owners'  Association. 

The  Liverpool  Shipowners'  Association. 

The  Liverpool  Sailing  Shipowners'  Mutual  Protecting  and   Indemnity 
Association. 

The  Clyde  Sailing-ship  Owners'  Association. 

The  Glasgow  Shipowners'  Association. 

The  Leith  Shipowners'  Society. 

The  Hartlepools  Shipowners'  Society. 

The  Liverpool  and  London  Steamship  Protection  Association. 

The  West  of  England  Protecting  and  Indemnity  Association. 

The  United  Kingdom  Mutual  Steamship  Assurance  Association. 

The  Standard  Steamship  Owners'  Protecting  and  Indemnity  Association. 

The  London  Steamship  Owners'  Mutual  Insurance  Association. 

The  Britannia  Steamship  Owners'  Insurance  Association  (Limited). 

The  North  of  England  Steamship  Owners'  Protecting  and   Indemnity 
Association. 

The  Sunderland  Steamship  Owners'  Protecting  and  Indemnity  Associa- 
tion. 

The  American  Steamship  Owners'  Association  (Philadelphia). 

The  Newcastle  Protecting  and  Indemnity  Association. 

The  British  Shipowners'  Mutual  Protecting  and  Indemnity  Association. 

Lloyds. 

The  Institute  of  London  Underwriters. 

The  Liverpool  Underwriters'  Association. 

The  National  Board  of  Underwriters  (New  York). 

Le  Comite*  des  Assureurs  Maritimes  (Paris). 

Der  Verein  Hamburger  Assecuradeure  (Hamburg). 

The  Australian  and  New  Zealand  Underwriters'  Association. 
The  International  Underwriters'  Association  (Berlin). 

The  Association  of  Average  Adjusters. 

The  North  of  England  Iron  Steamship  Insurance  Association. 
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A  sufficient  number  of  these  bodies,  in  the  opinion  of  the 
Council,  having  appointed  delegates,  the  Council  elected  the 
following  members  to  join  the  Committee : — 

Sir  Richard  Webster,  Q.C.,  M.P. 

Sir  Walter  G.  F.  Phillimore,  Bart.,  D.C.L. 

Mr.  Charles  McArthur. 

Mr.  Gray  Hill. 

Mr.  T.  G.  Carver. 

Mr.  W.  Arnold. 

Dr.  Evans  Darby. 

Mr.  £.  A.  Pears. 

Mr.  J.  G.  Alexander. 

Dr.  Charles  Stubbs. 

And  made  arrangements  for  the  first  meeting  to  be  held  at  the 
Guildhall,  London,  on  May  nth,  1893.  On  that  day  the  Com- 
mittee met,  the  following  delegates  being  present : — 

Mr.  McArthur,  appointed  by  the  Executive  Council,  Chairman. 

Mr.  Joseph  Thorburn.     .     .  I  Representing  the  Liverpool  Chamber  of 
„    Elisha  Smith  .     .     .     .  I      Commerce. 

„    Henry  Campbell  .     .     .     Representing  the  Hull  Chamber  of  Com- 
merce. 
„    Robert  Cross  ....     Representing  the  Leith  Chamber  of  Com- 
merce. 
M.  Charles  Lb  Jeunk      .     .     Representing  the  Antwerp  Chamber   of 

Commerce. 
Herr  C.  Ferdinand  Laeisz    .     Representing  the  Hamburg  Chamber  of 

Commerce  and  the  Verein  Hamburger 
Assecuradeure. 
Mr.  T.  V.  S.  Angier  .     .     .     Representing    the    General    Shipowners' 

Society. 
„    T.  A.  Holman  ....     Representing  the  West  of  England  Pro- 
tecting and  Indemnity  Association. 
„    J.  S.  Mackintosh.     .     .  I   Representing   the   Institute   of    London 
„    J.  S.  Lowrie    .     .     .     .[       Underwriters. 

„    J.  S.  Allen      •     .     .     • )  Representing  the  Liverpool  Underwriters' 
„    Samuel  Cross       .     .     .1      Association. 

Herr  Rudolf  Ulrich  .     .     .     Representing    the    International    Under- 
writers' Association  (Berlin). 
Commodore  N.  J.  Jacobsen         Representing    the    Copenhagen    Under- 
writers. 
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Mr.  T.  S.  Cookxs    .     .     •     . 

Representing  the  Association  of  Average 
Adjuster*. 

„    T.  G.  Carver   •     .     .     .1 

M    A.  £.  Pears      .... 

Representing  the  Association  for  the  Re- 

„    Wilhelm  Arnold.     .    . 

>      form  and  Codification  of  the  Law  of 

w   J-  G.  Alexander  .     .     . 

Nations. 

Dr.  W.  Evans  Darby  .     . 

Mr.  Stephen  Loines,  Average  Adjuster  of  New  York,  was  also 
present  by  invitation  of  the  Committee.  Dr.  Stubbs  was  elected 
Hon  Sea  At  this  meeting  it  was  decided  that,  in  view  of  the 
apparent  impossibility  of  evolving  a  form  of  bill  of  lading  suitable 
to  all  trades,  a  short  code  of  rules  embodying  principles  to  govern 
contracts  of  affreightment  should  be  agreed  upon,  and  that  these 
Rules  should  be  drawn  up  on  lines  suggested  in  the  discussion 
which  then  took  place  at  some  length.  Finally  it  was  resolved  to 
refer  the  drafting  of  these  Rules  to  a  Sub-Committee  composed  of 
the  following  gentlemen : — 


The  Chairman  (Mr.  McArthur)  and  the  Hon.  See.  (Dr.  Stubbs)  ex-ojfido. 


Mr. 

Carve*. 

Herr  Laeisz. 

ft 

S.  Cross. 

Mons.  C  Lb  Jeune. 

»t 

Da  Costa. 

Com.  N.  J.  Jacobsen, 

99 

Angier. 

Herr  Ulrich. 

99 

HOLICAN. 

Mr.  Elisha  Smith. 

»» 

R.  Cross. 

„    Loines. 

with  power  to  add  to  their  number ;  and  it  was  agreed  that  the 
Committee  should  adjourn  until  such  time  as  the  Sub-Committee 
should  again  summon  it 

The  Sub-Committee  met  upon  May  13th,  when  there  were 
present:  Messrs.  McArthur  (Chairman),  T.  G.  Carver,  R. 
Cross,  S.  Loines,  R.  Ulrich,  C.  F.  Laeisz,  C  Le  Jeune, 
Elisha  Smith,  N.  J.  Jacobsen,  and  Charles  Stubbs  (Hon. 
Sec),  and,  by  invitation  of  the  Sub-Committee,  W.  Arnold  ;  and 
upon  May  15th,  when  there  attended:  Messrs.  McArthur, 
Carver,  Loines,  Arnold,  Laeisz,  Ulrich,  Jacobsen,  and 
Stubbs,  and,  by  invitation  of  the  Sub-Committee,  K.  W.  Elmslie, 
of  the  Association  of  Average  Adjusters,  and  E.  A.  Pears. 
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By  this  Sub-Committee  the  following  Draft  Rules  were  drawn 
up  and  unanimously  agreed  upon : — 

General  Rules  for  Contracts  of  Affreightment. 

i.  The  shipowner  shall  not  be  responsible  for  loss  or  damage 
arising  from  the  Act  of  God,  perils  of  the  seas,  or  other  navigable 
waters,  barratry  of  the  master  and  crew,  enemies,  pirates,  robbers, 
thieves,  arrest  or  restraint  of  princes,  rulers,  or  people ;  nor  from 
fire,  collisions,  strandings,  break-down  of  machinery,  or  tackle,  or 
other  accidents  of  navigation,  even  when  occasioned  by  negligence, 
default,  or  error  in  judgment  of  the  pilot,  master,  crew,  or  other 
servants  of  the  shipowner. 

2.  The  shipowner  shall  be  responsible  for  loss  or  damage  arising 
from  any  defect  in  the  proper  equipment,  manning,  or  fitting-out 
of  the  vessel,  or  from  any  unfitness  of  the  vessel  to  receive  the 
goods,  or  from  any  unseaworthiness  of  the  vessel  for  her  intended 
voyage,  unless  such  defect  or  unfitness  or  unseaworthiness  has 
occurred  without  any  failure  of  reasonable  care  and  skill  on  the 
part  of  the  shipowner  and  his  servants. 

Except  as  above  stated  the  shipowner  does  not  warrant  the 
fitness  or  seaworthiness  of  the  vessel. 

3.  The  shipowner  shall  be  responsible  for  loss  or  damage  arising 
from  any  want  of  reasonable  care  and  skill  in  the  loading,  stowage, 
or  discharge  of  the  goods,  or  from  any  neglect  on  the  part  of  his 
servants  in  the  custody,  care,  or  delivery  of  the  goods. 

4.  General  average  payable  according  to  York-Antwerp  rules. 

5.  Where  these  rules  are  adopted  they  are  to  be  deemed  to 
over-ride  all  provisions  in  the  contract  inconsistent  with  them. 

The  Committee  was  again  summoned  for  June  28th,  the  Hon. 
Secretary  having  in  the  meantime  circulated  the  Draft  Rules  and 
re-issued  invitations  to  attend  the  adjourned  Meeting  of  the 
Committee. 
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On  that  day  the  following  gentlemen  attended  : — 

Mr.  McArthur,  Member  of  the  Executive  Council,  Chairman. 
Dr.  Stubbs,  Member  of  the  Executive  Council,  fftn.  Stc. 


Mr.  J.  WORTHINGTON    . 

„    Elisha  Smith  .     . 
Mobs.  Charles  Lk  Jeune 


Mr. 


S.  I.  Da  Costa 
H.  Bock  land  . 

JC  W.  Elmslie 


).  S.  Allen.  . 
Sam u ex  Cross  . 
T.  Kirk  man     . 


G.  A.  Laws  .  . 
Mark  Whitwell 
W.  H.  Cooke  . 
T.  V.  S.  Angibr 
W.  Milburn  . 
Edward  Martin 


T.  Rome 


W.  Beckett  Hill 


T.  R.  Miller 
W.  J.  Crump 


:> 


of 


Of 


:( 


Representing  the  Liverpool    Chamber 

Commerce. 
Representing    the    Antwerp   Chamber 

Commerce. 
Representing  Lloyd's  Committee. 
Representing    the    Institute    of    London 

Underwriters. 
Representing  the  Association  of  Average 

Adjusters. 
Representing  the  Liverpool  Underwriters' 

Association. 
Representing    the    Glasgow    Corn    Trade 

Association. 
Representing  the  Shipping  Federation. 
Representing  the  Chamber  of  Shipping  of 

the  United  Kingdom. 
Representing     the    General    Shipowners' 

Society. 
Representing  the  Clyde  Steamship  Owners1 

Association. 
Representing    the    Liverpool    Shipowners' 

Association. 
Representing  the  West  of  England  Steam- 
ship Owners'  Protecting  and   Indemnity 
Association. 
Representing  the  United  Kingdom  Mutual 
Steamship  Assurance  Association. 
Henry  Benham  (with  Mr.i  Representing    the     Britannia     Steamship 

W.  J.  Crump)     .     .     .  j       Owners'  Insurance  Association. 
W.  D.  Stephens  \ 
Ralph  Carr       / 
J.  S.  Mitcalfe      Class  II. 
F.  Finch     .....     Representing  the  British  Shipowners' Mutual 

Protecting  and  Indemnity  Association. 
J.  Cormack      ....     Representing  the  Leith  Shipowners'  Society. 
John  Dent \  Representing    the    Newcastle    Protecting 

E.  S.  Scor field    .     .     ./      and  Indemnity  Association. 

F.  Yeoman Representing  the  Hartlepool  Shipowners' 

Society. 
Thomas  W.  Noad.     .     .     Representing  the  Standard  Protecting  and 

Indemnity  Association. 
J.  S.  Bar  wick  ....     Representing  the  Sunderland  Protecting  and 

Indemnity  Association. 


:} 


Representing  the  North  of  England  Pro- 
tecting and  Indemnity  Association. 
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Mr.  Kenric  B.  Murray  .     Representing  the  London  Chamber  of  Commerce. 
„    R.  L.  Borden,  Q.C.,  of  Canada,  and 

„    Gray  Hill j 

„    T.  G.  Carver  .     .     .     .  J  Representing  the  Association. 
„    £.  A.  Pears     ...     J 

A  full  discussion  of  the  Draft  Rules  took  place,  and  a  consider- 
able number  of  amendments  were  proposed  and  considered. 
Finally  the  Draft  Rules  were  passed  in  the  following  amended 
form : — 

London  Conference  Rules  of  Affreightment,  1893. 

1.  The  shipowner  shall  not  be  responsible  for  loss  or  damage 
arising  from  the  Act  of  God,  perils  of  the  seas,  or  other  navigable 
waters,  barratry  of  the  master  or  crew,  enemies,  pirates,  civil  com- 
motions, robbers,  thieves,  arrest  or  restraint  of  princes,  rulers,  or 
people,  riots,  strikes,  or  stoppage  of  labour,  capture  or  seizure  or 
arrest  under  civil  process;  nor  from  fire  on  board,  in  hulk  or 
craft  or  on  shore,  collisions,  standings,  explosions,  break-down  of 
machinery  or  tackle,  or  other  accidents  at  sea,  in  other  navigable 
waters,  or  in  port,  even  when  occasioned  by  negligence,  default, 
or  error  in  judgment  of  the  pilot,  master,  crew,  or  other  servants 
of  the  shipowner;  nor  from  heating,  decay,  putrefaction,  rust, 
sweat,  change  of  character,  drainage,  leakage,  breakage,  or  any 
loss  or  damage  arising  from  the  nature  of  the  goods,  or  the  in- 
sufficiency of  packages,  or  vermin ;  nor  for  land  damage ;  nor 
for  the  obliteration,  errors,  insufficiency  or  absence  of  marks, 
numbers,  address,  or  description  ;  nor  for  the  risk  of  hulk,  craft, 
or  transhipment 

2.  The  shipowner  shall  be  responsible  for  loss  or  damage 
arising  from  any  defect  in  the  proper  equipment,  or  fitting-out  of 
the  vessel,  or  from  any  unfit  state  of  the  vessel  to  receive  the 
goods,  or  from  any  unseaworthiness  of  the  vessel  for  her  intended 
voyage,  unless  such  defect  or  unfit  state  or  unseaworthiness  has 
occurred  without  any  failure  of  reasonable  care  and  skill  on  the 
part  of  the  shipowner  or  of  the  ship's  husband  or  manager. 

Except  as  above  stated  the  shipowner  does  not  warrant  the 
fit  state  or  seaworthiness  of  the  vessel. 
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3-  The  ship  to  be  at  liberty  to  call  at  any  ports  in  any  order, 
to  sail  without  pilots,  and  to  tow  and  assist  vessels  in  distress,  and 
to  deviate  lor  the  purpose  of  saving  life  and  property. 

4.  Subject  to  the  exemptions  from  liability  provided  for  by 
these  rules,  the  shipowner  shall  be  responsible  for  loss  or  damage 
arising  from  any  want  of  reasonable  care  and  skill  in  the  loading, 
stowage,  or  discharge  of  the  goods,  except  in  cases  where  the 
stevedore  is  appointed  by  the  charterer,  or  from  any  neglect  on 
the  part  of  his  servants  in  the  custody,  care  or  delivery  of  the 
goods.  Shipowner's  responsibility  to  cease  on  delivery  from  the 
ship's  tackle. 

5.  General  average  payable  according  to  York- Antwerp  rules. 

N.B. — The  above  rules  are  proposed  for  those  trades  where 
no  form  of  Bill  of  Lading  has  been  already  settled  by  mutual 
agreement  between  shipowner  and  merchant 

The  composition  of  the  Committee  Meeting  of  May  nth,  of 
the  Sub-Committee,  and  of  the  Committee  Meeting  of  June  28th 
being  somewhat  materially  different,  the  Council  have  considered 
it  advisable  for  the  information  of  the  Association  to  print  the 
Draft  Rules,  and  the  Draft  Rules  as  finally  agreed  upon,  in  such 
manner  that  they  can  be  compared. 

In  the  following,  the  Draft  Rules  of  the  Sub-Committee  are  given 
in  roman  type,  while  the  Rules  finally  agreed  upon  by  the  Com- 
mittee on  June  28th  are  set  forth  in  the  uncancelled  roman  type 
and  the  added  italics. 

Geaewd  London  Conference  Rules  fat  Ciataaets  of 

Affreightment,  1893. 

1.  The  shipowner  shall  not  be  responsible  for  loss  or  damage 
arising  from  the  Act  of  God,  perils  of  the  seas,  or  other  navigable 
waters,  barratry  of  the  master  fttd  or  crew,  enemies,  pirates,  civil 
commotions,  robbers,  thieves,  arrest  or  restraint  of  princes,  rulers, 
or  people,  riots,  strikes ,  or  stoppage  of  labour ',  capture,  or  seizure  or 
arrest  under  civil  process  ;  nor  from  fire  on  board,  in  hulk  or  craft 
or  on  shore,  collisions,  strandings,    explosions,    break-down    of 
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machinery  or  tackle,  or  other  accidents  ef  m»igati§nj  at  sea,  in 
other  navigable  waters,  or  in  port,  even  when  occasioned  by  negli- 
gence, default,  or  error  in  judgment  of  the  pilot,  master,  crew,  or 
other  servants  of  the  shipowner ;  nor  from  heating,  decay,  putre- 
faction, rust,  sweat,  change  of  character,  drainage,  leakage,  breakage, 
or  any  loss  or  damage  arising  from  the  nature  of  the  goods,  or  the 
insufficiency  of  packages,  or  vermin;  nor  for  land  damage  ;  nor  for 
the  obliteration,  errors,  insufficiency  or  absence  of  marks,  numbers, 
address,  or  description;  nor  for  risk  of  hulk,  craft,  or  transhipment. 

2.  The  shipowner  shall  be  responsible  for  loss  or  damage  arising 
from  any  defect  in  the  proper  equipment,  manning,  or  fitting-out  of 
the  vessel,  or  from  any  wnfifcnaooi  unfit  state  of  the  vessel  to  receive 
the  goods,  or  from  any  unseaworthiness  of  the  vessel  for  her  in- 
tended voyage,  unless  such  defect  or  unfitnus  unfit  state  or  unsea- 
worthiness has  occurred  without  any  failure  of  reasonable  care  and 
skill  on  the  part  of  the  shipowner  and  hie  sinwatgy  or  of  the  ship's 
husband  or  manager.  Except  as  above  stated  the  shipowner  does 
not  warrant  the  fitoooojf/  state  or  seaworthiness  of  the  vesseL 

3.  The  ship  to  be  at  liberty  to  call  at  any  ports  in  any  order,  to 
sail  without  pilots,  and  to  tow  and  assist  vessels  in  distress,  and  to 
deviate  for  the  purpose  of  saving  life  or  property. 

^t  4.  Subject  to  the  exemptions  from  liability  provided  for  by 
these  Rules,  the  ¥b»  shipowner  shall  be  responsible  for  loss  or 
damage  arising  from  any  want  of  reasonable  care  and  skill  in  the 
loading,  stowage,  or  discharge  of  the  goods,  except  in  cases  where 
the  stevedore  is  appointed  by  the  charterer,  or  from  any  neglect  on  the 
part  of  his  servants  in  the  custody,  care,  or  delivery  of  the  goods. 
Shipowner's  responsibility  to  cease  on  delivery  from  the  shifs  tackle. 

-+,  5.  General  average  payable  according  to  York-Antwerp  rules. 
ji  Whapo  Ihooi  wtloo  aio  odopfctd  Ihty  wo  Is  be  deemed  to 
Q¥8ipida  all  previeisne  ia  lha  eonWaet  inoonoioton*  with  them. 

N.B. — The  above  Rules  are  proposed  for  those  Trades  where  no 
Form  of  Bill  of  Lading  has  been  already  settled  by  mutual  agreement 
between  Shipowner  and  Merchant. 
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Before  concluding  this  Report,  the  Executive  Council  consider 
it  right  to  point  out  that,  in  certain  not  unimportant  details,  the 
Draft  Rules,  as  finally  agreed  upon  by  the  Committee,  are  not  in 
accord  with  the  resolutions  passed  by  the  Association  in  1882  and 
reaffirmed  by  the  Conference  in  1887,  which,  by  the  resolution 
of  last  year,  were  to  be  taken  as  the  basis  of  the  rules  now  to  be 
formulated  by  the  Association. 

The  material  resolution  of  1882,  which  was  re-affirmed  in  1887, 
was  as  follows : — 

"That  the  principle  of  the  common  form  of  Bill  of  Lading 
should  be  this — that  the  shipowner,  whether  by  steam  or 
sailing  ship,  should  be  liable  for  the.  faults  of  his  servants 
in  all  matters  relating  to  the  ordinary  course  of  the  voyage, 
such  as  the  stowage  and  right  delivery  of  the  cargo,  and 
other  matters  of  this  kind;  but,  on  the  other  hand,  the 
shipowner  should  be  exempt  from  liability  for  everything 
which  comes  under  the  head  of  *  accidents  of  navigation,' 
even  though  the  loss  from  these  may  be  indirectly  attribut- 
able to  some  fault  or  neglect  of  the  crew." 

It  appears  to  the  Council  that  the  Draft  Rules  of  the  Committee 
are  in  the  following  particulars  and  possibly  in  others  out  of 
harmony  with  this  resolution : — 

Rule  2. — Under  this  rule  the  shipowner  is  absolved  from 
liability  for  loss  caused  by  unseaworthiness  of  his  vessel,  if  the 
unseaworthiness  is  caused  by  carelessness  or  want  of  skill  of  the 
owner's  servants  other  than  the  ship's  husband  or  manager. 

Rule  4. — The  shipowner  is  freed  from  liability  for  bad  loading, 
stowage,  and  discharge,  "  where  the  stevedore  is  appointed  by  the 
charterer.*  (This  would  give  the  shipowner  the  power  to  exempt 
hauelf  from  all  responsibility  for  those  duties  which  usually  are 
performed  by  his  servants,  by  an  agreement  with  the  charterer 
that  the  charterer  should  name  the  stevedore,  the  charterer 
incurring  no  responsibility,  and  the  merchant  being  left  without 
remedy  against  anyone.) 
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The  Council  think  it  right  to  point  out  that  in  their  opinion,  in 
these  respects,  the  rules  are  not  framed  upon  the  basis  of  the 
resolution  approved  by  the  Association. 

WALTER  G.  F.  PHILLIMORE  \ 

(in  the  Chair)  On  behalf 

JOSEPH  G.  ALEXANDER  of  the 

Hon.  Gen.  Secretary  I  Executive 

CHARLES  STUBBS  Council. 

Hon.  Sec.  to  the  BUI  of  Lading  Committee  j 
August,  1893. 

The  President:  Perhaps,  Gentlemen,  you  will  allow  me 
to  make  a  few  introductory  remarks.  I  am  very  glad  to  see  that 
this  meeting  is  so  numerously  attended,  because  I  feel  sure  we 
shall  now  succeed  in  bringing  to  a  close  this  matter,  which  has 
been  before  the  Association  so  long;  and  I  hope  that  all  the 
resolutions  we  arrive  at  will  be  by  a  unanimous  vote.  I 
pointed  out  yesterday  that  it  would  not  be  of  any  use  to  carry 
our  resolutions  by  a  majority  only,  as  we  have  done  before  at 
Hamburg,  Liverpool,  London,  and  other  places  where  this 
question  has  been  already  discussed,  because,  in  the  event  of  a 
victory  being  achieved  by  one  side,  the  other  parties  would  not 
agree  to  the  proposals  adopted,  and  so  no  practical  good  would 
follow.  If  we  cannot  arrive  at  a  fair  and  equitable  compromise, 
I  am  afraid  the  example  of  the  United  States  would  be  followed* 
There  legislation  has  interfered  with  this  matter  in  rather  a 
harsh  and  somewhat  crude  manner.  I  fear,  too,  that  the  Con- 
tinental States — at  least  I  am  speaking  of  Germany — will  be  very 
much  inclined  to  avail  themselves  of  legislative  means  to  settle 
this  important  question  for  the  whole  world,  unless  something  is 
done  by  the  parties  concerned.  Now,  if  we  could  at  this  meeting, 
where  powerful  interests  on  both  sides  are  represented,  agree 
to  some  rules  which  the  Association  could  recommend  to  the 
commercial  public  as  fair  and  equitable,  I  think  we  should  have 
accomplished  even  a  greater  work  than  we  did  in  connection 
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with  the  York-Antwerp  Roles.  In  order  to  do  so,  however,  the 
ame  spirit  of  conciliation  and  mutual  concession  must  prevail 
as  was  the  case  when  the  York-Antwerp  proposals  were  agreed  to. 
These  are  the  only  remarks  I  have  to  make  now.  Everyone 
wiD  be  allowed  to  speak  in  his  own  language,  and  I  hope  each 
gentleman  who  rises  to  speak  will  give  his  name,  as  otherwise  it 
will  be  difficult  for  the  Secretaries  to  follow  the  discussion. 

Discussion* 

Mr.  T.  G.  Carver  :  As  a  member  of  the  Sub-Committee  whose 
doty  it  was  originally  to  draw  up  these  rules,  I  should  like  to 
make  a  short  explanation  as  to  the  position  which  we — I  do  not 
speak  for  the  whole  Committee — conceive  these  proposed  rules 
should  occupy  in  a  Bill  of  Lading.  It  seems  to  me  that  that  is 
rather  a  fundamental  question  when  you  come  to  discuss  these 
roles  in  detail,  and  I  do  not  think  that  position  has  been 
sufficiently  indicated  in  the  rules  themselves.  I  am  of  opinion 
that  the  idea  with  which  they  were  originally  drawn  up  was  lost 
sight  of  at  the  meeting  held  on  June  28th.  When  the  Sub- 
committee were  appointed,  it  was  well  understood,  as  this  Report 
shows,  that  they  were  not  to  attempt  to  draw  up  a  form  of  a  Bill 
of  Lading;  and  I  think  that  what  we  did  try  to  draw  was  a  set 
of  exceptions  such  as  might  be  adopted  in  a  Bill  of  Lading.  We 
did  not  presume  to  define  the  full  extent  of  the  shipowner's  obliga- 
tion, nor  the  full  extent  of  the  limitations  or  exceptions  of  that 
obligation,  but  really  to  deal  with  the  exceptional  clause  of  an 
ordinary  Bill  of  Lading.  In  other  words,  we  assumed  that  a  ship- 
owner would  first  undertake  the  general  obligation  to  deliver  the 
goods  shipped  in  his  ship  at  their  destination,  which  is  found  at 
the  beginning  of  every  Bill  of  Lading;  and  we  then  tried  to  draw 
rules  which  would  justly  qualify  that  general  obligation.  The 
scheme,  as  I  conceive  it,  was  to  draw  the  exceptions  expressed  in 
Rule  1,  and  then  in  Rule  2  to  deal  with  the  qualification  of  these 
exceptions,  because,  I  think,  it  is  well  known  in  English  Courts 
that  the  exceptions  in  a  Bill  of  Lading  are  always  read  subject  to 

F    2 
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this — that  you  presume  a  warranty  of  seaworthiness,  which  is  to 
be  read  as  underlying  all  these  exceptions.  Now,  it  seems  to  me 
that  it  would  have  been  wise  on  our  part  if  we  had  indicated  that 
that  was  the  scheme,  by  introducing  these  rules  with  some  such 
words  as — u  The  shipowner's  obligation  to  deliver  safely  the  goods 
shipped  in  his  ship  shall  be  subject  to  the  following  rules." 
That  would  have  recognised  the  fact  that  we  were  not  attempting 
to  define  fully  the  shipowner's  obligation,  and  might,  possibly, 
have  prevented  a  mistaken  idea.  Before  discussing  these  rules  I 
suggest  that  some  such  words  as  I  have  mentioned  be  introduced 
— in  fact,  I  propose  that  that  be  done.  Now,  just  one  word  in 
defence  of  my  proposal.  It  may  be  said  we  ought  to  begin  in  this 
form — "That  the  shipowner  is  responsible  for  the  safe  delivery  of 
the  goods,  subject  to  the  following  rules."  I  suggest  that  we  do 
not  say  that,  because  we  are  not  defining  here  fully  the  ship- 
owner's responsibility.  That  is  limited  by  a  number  of  things  not 
taken  account  of  here  at  alL  It  is  limited  by  statutory  laws, 
common  law  rules,  such  as  general  average,  and  others.  There- 
fore, we  must  not  begin  in  that  way,  but  I  do  urge  that  we  shall 
not  have  these  rules  in  a  clear  position  unless  some  such  intro- 
ductory words  be  inserted  as  I  have  proposed. 

The  President:  I  fully  understand' the  meaning  of  Mr. 
Carver's  valuable  remarks.  I  think  they  come  to  this,  that  we 
should  give  a  certain  heading  to  the  rules  in  order  to  avoid  any 
misunderstanding  regarding  them,  and  with  the  object  of  pointing 
out  that  these  rules  are  governed  by  the  principle  that  the  ship- 
owner's responsibility  for  the  conveyance  of  goods  is  one  that  is 
laid  upon  him  by  law,  but  that  this  responsibility  is  subject  to 
these  rules.  But  I  wish  to  ask  whether,  before  taking  into  con- 
sideration any  such  introduction  to  the  rules,  it  would  not  be 
better  to  discuss  the  rules  themselves,  and  see  if  we  arrive  at  a 
satisfactory  agreement?  Otherwise  there  will  be  no  need  for  any 
heading.    Let  us  first  consider  Rules  2  and  4. 

Mr.  Carver  said  he  thought  that  unless  it  was  clearly  under- 
stood, by  the  introduction  of  some  such  words  as  he  had  proposed, 
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that  they  were  not  in  the  rales  defining  fully  the  shipowner's 
obligations,  but  the  qualification  of  them,  they  would  not  know 
exactly  what  they  were  doing  in  discussing  the  rules. 

Mr.  John  Glover  considered  that  it  would  be  greatly  to  the 
convenience  of  the  meeting  if  they  came  to  some  understanding 
as  to  the  way  of  dealing  with  the  business  before  them.  His 
friends  were  present  in  the  hope  of  arriving  at  some  settlement  of 
die  question,  and  they  were  in  hopes  that  the  President  would 
rale  something  to  this  effect — that  as  the  reports  had  been  cir- 
culated indicating  two  points  on  which  the  Draft  Rules  differed 
from  the  resolutions  of  previous  Conferences,  they  should,  in  the 
fiist  place,  address  themselves  to  those  two  specific  points. 

The  President  :  We  will  first  discuss  Rules  a  and  4  on  page 
13  of  the  printed  paper. 

Mr.  Wm.  Griffith  said  he  thought  that  would  be  taking  for 
granted  the  important  question  contained  in  Rule  1  as  to  the 
limitation  in  respect  of  negligence.  It  was  stated  by  the  Execu- 
tive Council  that  the  Sub-Committee  had  gone  beyond  their 
instructions.  I£  then,  they  followed  the  lead  given  them  by  the 
Sub-Committee,  they  would  not  only  be  acting  contrary  to  the 
instructions  given  by  the  Executive  Council,  but  they  would  also 
be  laying  down  a  general  principle  as  to  negligence  which,  he 
thought,  had  not  yet  been  admitted  That  general  principle  was 
still  open  for  discussion,  and  it  was  the  basis  of  all  argument 
on  the  question  pro  and  con.  It  was  the  fundamental  point  of  the 
dispute  between  shipowners  and  shippers,  and  they  ought  not  to 
ignore  it  and  confine  their  attention  to  mere  details. 

The  President:  Of  course  Rule  1  will  not  be  lost  sight  of, 
but  the  practical  way  of  conducting  the  discussion,  I  think,  will 
be  to  take  Rules  2  and  4  first,  as  Mr.  Glover  has  suggested, 
because  they  are  the  main  points  in  dispute.  We  will  go  through 
all  the  other  rules  afterwards. 

Mi.  Cormack  said  he  thought  it  would  have  been  for  the  con- 
venience of  the  Conference  if  some  member  of  the  Committee 
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had  risen  to  move  the  adoption  of  the  Report  Had  that  been 
done,  he  should  have  asked  permission,  which  he  did  now,  to 
make  a  few  preliminary  remarks  with  reference  to  the  Report. 
He  thought  the  Executive  Council  were  wrong  in  saying  that 
the  second  and  fourth  rules  contained  something  inconsistent 
with  the  resolutions  carried  in  1882  and  1887 ;  and  having  been 
at  Genoa  as  one  of  the  shipowners'  representatives,  he  claimed 
to  know  something  of  the  intentions  of  the  shipowners'  represen- 
tatives then  present  He  held  that  both  the  rules  in  question 
were  perfectly  consistent  with  the  resolutions  carried  in  the  years 
already  named.  Rule  2  dealt  entirely  with  the  question  of  sea- 
worthiness, and  Rule  4  with  the  question  of  what  occurred  in  the 
ordinary  course  of  the  voyage,  such  as,  for  instance,  to  stowage, 
and  the  discharge  and  care  and  custody  of  the  goods.  Now, 
in  the  resolutions  of  1882  and  1887  he  could  not  find  a  single 
word  that  could  be  taken  to  refer  to  the  question  of  seaworthiness, 
and  he  therefore  considered  that  the  Council  had  erred  in  stating 
that  Rule  2  was  inconsistent  with  the  previous  findings  of  the 
Association.  With  reference  to  Rule  4,  the  Council  stated  that 
this  would  give  the  shipowner  the  power  to  exempt  himself  from 
all  responsibility  for  those  duties  which  usually  are  performed  by 
his  servants,  by  an  agreement  with  the  charterer  that  the  charterer 
should  name  the  stevedore.  He  should  say  anything  of  that  kind 
would  amount  to  collusion,  which  would  speedily  be  upset  in 
a  court  of  law.  This  arrangement  for  the  stevedore  was  not  one 
of  the  shipowner's  seeking,  but  it  was  one  often  thrust  upon  him 
in  spite  of  earnest  remonstrance.  He  said,  "Abolish  it  altogether," 
and  then  their  objection  to  the  clause  would  vanish. 

Sir  Walter  Phillimore  :  I  rise  to  offer  a  suggestion,  and 
to  make  an  explanation.  Our  duty  as  the  body  that  keeps  the 
continuity  of  the  Association's  business  was  to  bring  before  this 
Conference  anything  in  which  we  thought  the  rules  now  sub- 
mitted deviated  from  general  rules  laid  down  at  previous 
Conferences.  But  this  Conference  is  sovereign,  and  can  alter 
the  previous  decisions  if  it  wishes.    The  Council  have  done  their 
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doty  when  they  have  drawn  attention  to  the  matter.  Bat  I  should 
Hke  to  justify,  particularly  with  regard  to  Rule  a,  what  we  say* 
I  apprehend  it  is  quite  dear,  and,  as  Mr.  Carver  points  out, 
underlying  the  whole  thing  is  the  primary  duty  of  the  shipowner 
to  deliver  safely  the  goods  shipped  Rule  a  apparently  divides 
matters  for  which  the  shipowner  is  liable  and  those  for  which  he 
is  not  liable,  but  it  does  not  cover  the  whole  amount.  The  effect 
of  the  resolution  of  1887  was  to  limit  the  shipowner's  liability,  or 
to  take  it  away  in  respect  of  accidents  in  navigation.  That  is 
the  only  part  which  applies,  and,  therefore,  under  that  resolution 
as  it  stood,  the  shipowner  did  remain  liable  for  the  unseaworthi- 
ness of  his  ship.  It  follows,  then,  that  Rule  a  as  proposed  does 
differ  very  materially  from  the  scheme  proposed  in  188a  and  1887. 

Now  the  suggestion  I  have  to  make  is  this :  Would  it  not  be 
best  for  some  gentleman  who  approves  of  the  Bill  of  Lading,  as 
settled  by  the  Committee,  to  take  charge  of  it  as  a  Minister  would 
of  a  Bin  in  Parliament  ?  We  could  then  proceed  clause  by  clause, 
postponing,  however,  Rule  1  for  the  reasons  mentioned  by  Mr. 
Carver,  and  proceeding  to  Rule  a ;  anyone  could  then  raise  what 
objections  he  has  to  the  rule  by  amendments.  I  have  one  that 
comes  earlier  than  the  one  with  regard  to  the  shipowner  and  his 
servants.  I  hope  someone  who  was  present  at  the  committee 
meeting,  and  approves  of  the  Bill  of  Lading  as  it  stands,  will 
consider  himself  in  charge,  and  will  move  the  adoption  of  Rule  a, 
and  then  anyone  who  is  opposed  to  it  in  its  present  form  can  move 
an  amendment 

Mr.  Cormack  :  I  move  that  Rule  2  stand  as  amended  at  the 
meeting  of  June  28th. 

Sir  Walter  Phillimore  :  I  propose  that  we  re-introduce  the 
word  " manning"  in  the  second  line,  which  has  been  struck  out 

Mr.  Carver:  Coining  before  that  of  Sir  Walter  Phillimore,  I 
move,  as  an  amendment,  that  Rule  2  commence  with  the  words, 
"  Notwithstanding  the  above  exceptions,  the  shipowner  shall  be 
responsible,"  &c 
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Mr.  Milburn  pointed  out  that  the  shipowners  did  not 
represent  those  traders  who  had  met  and  settled  their  difficulties 
to  their  mutual  satisfaction.  He  should  like  it,  therefore,  to  be 
understood  that  they  were  legislating  only  for  that  section  at 
present  outside  the  parties  who  had  mutually  arranged  their 
Bills  of  Lading. 

The  President  :  That  is  a  matter  to  be  considered  later  on. 

Mr.  W.  G.  Stephens  said  he  rose  merely  to  second  the  original 
motion,  which  had  not  been  seconded,  and  with  the  President's 
permission  he  would  reserve  till  later  on  his  right  to  say  a  few 
words. 

Mr.  Da  Costa  said  that,  unless  someone  was  prepared  to 
ameliorate  the  conditions  of  some  of  the  clauses,  he  should  be 
obliged  to  express  an  opinion  about  them  outside,  more  especially 
with  regard  to  the  question  of  unseaworthiness  dealt  with  in  Rule  2. 
If  you 

Sir  Walter  Phillimore  (intervening) :  I  rise  to  order.  The 
resolution  is  that  Rule  2  be  adopted,  to  which  Mr.  Carver  has 
offered  an  amendment  We  shall  get  to  the  question  of  seaworthi- 
ness in  time,  but  that  is  not  now  before  the  meeting. 

Mr.  Da  Costa  :  But  it  involves  the  question  of  seaworthiness. 

The  President  (to  Mr.  Da  Costa) :  Your  time  will  come. 

Mr.  Glover:  I  desire  to  assure  every  member  of  this  Conference 
that  the  shipowners  concerned  in  this  very  long  controversy  are 
anxious  for  its  settlement  to-day.  We  have  been  at  it  for  ten  years 
now,  and  all  on  our  side  of  the  question  are  of  opinion  that  the 
talk  on  the  subject  has  been  adequate,  and  that  the  discussion  has 
proceeded  to  a  point  at  which  the  difference  prevailing  seems  to 
be  narrowed  down  to  two  issues.  Now,  Mr.  President,  if  you 
allow  the  discussion  of  the  whole  thing  do  novo  at  this  hour  of 
the  day,  I  am  afraid  we  shall  arrive  at  no  settlement,  and  all 
our  time,  and  the  great  consideration  which  we,  as  shipowners, 
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have  given  to  the  question  will  be  wasted.  We  understand  that 
this  document  containing  the  proposed  rules  was  generally 
satisfactory,  but  defective  on  two  points.  One  of  these  has 
reference  to  the  question  of  stowage,  and  is  whether  the  ship- 
owner should  be  answerable  for  proper  stowage  in  the  event  of  his 
not  having  the  control  of  the  stevedore ;  and  the  second  point  is 
that  of  unseaworthiness.  If  the  Conference  is  prepared  to-day  to 
settle  this  controversy,  I  have  the  authority  of  the  shipowners  to 
say  that  we  are  quite  prepared  to  meet  both  of  these  objections 
in  what,  I  venture  to  think,  is  a  businesslike  way. 

Now,  Sir,  with  regard  to  the  question  of  responsibility  for  the 
proper  stowage  of  goods,  even  in  the  event  of  the  shipowner  not 
having  the  control  of  the  stevedore,  I  have  the  authority  of  my 
friends  to  say  that  we  will  give  that  point  up  altogether,  if  we  can 
settle  the  subject  today. 

With  reference  to  the  question  of  unseaworthiness,  we  wish  to 
make  a  very  simple  and  clear  proposal  It  is,  probably,  within 
the  knowledge  of  every  underwriter  present  (it  certainly  is  within 
the  knowledge  of  the  shipowners,  and  I  have  no  doubt  that  it  is 
also  known  to  a  good  many  lawyers  present  and  eminent  jurists), 
that  some  years  ago  now  the  shipowners,  merchants,  and  some 
underwriters,  who  were  concerned  in  the  trades  of  the  Black  Sea, 
the  Mediterranean  Sea,  and  the  Baltic  Sea,  met,  and  had  a  long 
conference  on  the  subject  of  charterer  appointment,  and  that  they 
then  settled  the  question  of  seaworthiness.  I  am  practically 
authorised  to  say,  on  behalf  of  the  shipowners,  that  if  this  Con- 
ference will  accept  the  language  of  the  Black  Sea  contract  on  the 
question  of  seaworthiness,  in  respect  of  Rule  2,  we  will  agree  to  it 
The  language  of  the  Black  Sea  contract  is,  that  the  vessel  is  to  be 
seaworthy  when  she  sails  on  her  voyage.  Our  objection  to  the 
language  printed  in  Rule  2  is  that  it  is  not  quite  definite  enough. 
If  you  will  do  me  the  favour  to  look  at  page  12  of  the  Report,  the 
first  and  second  lines,  you  will  see  that  the  language  used  is, u  from 
any  unseaworthiness  of  the  vessel  for  her  intended  voyage."  Now, 
in  the  language  of  the  Black  Sea  contract,  instead  of  "  intended 
voyage,"  the  vessel  is  warranted  to  be  seaworthy  at  the  beginning 
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of  the  voyage ;  and  so  long  as  our  obligation  is  limited  to  the  fact 
that  the  ship  shall  be  seaworthy  at  the  commencement  of  her 
voyage,  we  are  satisfied. 

Then  that  contract  provides  another  thing  about  which  your 
proposal  is  silent  It  provides  for  the  possibility  of  there  being 
latent  defects,  not  discoverable  to  the  human  eye  or  intelligence ; 
and  if  accidents  happen  through  latent  defects,  that  is  not  to  be 
construed  as  caused  by  unseaworthiness. 

These  are  matters  quite  familiar  to  underwriters,  and  the 
language  of  the  Black  Sea  contract  has  been  in  use  for  many 
years,  and  is  perfectly  well  understood  If,  therefore,  the  lan- 
guage used  in  this  contract  could  be  embodied  in  the  second 
rule,  we  will  accept  it  as  a  settlement  of  that  point,  and  the  other 
objection  we  will  give  up.  If  a  settlement  is  arrived  at  on  the 
basis  I  have  indicated,  it  will  be  more  in  favour  of  shippers  of 
goods  than  the  Bills  of  Lading  which  are  in  use  on  nearly  every 
line  in  the  kingdom  to  any  part  of  the  world.  We  are  satisfied  to 
take  that  as  a  good  working  arrangement  and  reasonable  com- 
promise. You  have  said,  Mr.  President,  that  this  is  a  question 
which  cannot  be  settled  by  majorities.  We  are  certain  of  that, 
and  I  have  risen  early  in  the  hope  that  the  suggestions  I  have 
made  for  bringing  this  troublesome  matter  to  a  conclusion  may  be 
accepted  by  all  concerned 

The  President  (to  Mr.  Glover) :  I  understand  you  to  propose 
your  suggestions  as  an  amendment  to  Rule  2. 

Mr.  Da  Costa  said  that  he  would  willingly  accept  the  pro- 
posed alterations. 

Mr.  Carver  said  he  would  withdraw  his  amendment 

The  President  :  Then  Mr.  Glover's  is  the  amendment  before 
the  meeting,  and  it  deals  with  the  whole  question. 

Mr.  Glover:  I  have  prepared  a  resolution  to  embody  my 
suggestions,  but  I  may  frankly  say  that  if  the  Conference  accepts 
this  solution  of  the  question,  I  think  it  would  be  necessary  to  refer 
Clause  2  to  a  Committee  to  redraft  it  and  bring  it  up  again,  say, 
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to-morrow.  It  is  a  very  serious  matter,  and  we  cannot  do  it  in  a 
meeting  like  this;  The  language  of  the  Black  Sea  contract  pro- 
vides that  the  Teasel  shall  be  seaworthy  when  she  sails  on  her 
voyage,  and  it  continues — "  But  any  latent  defect  in  hull  or 
machinery  shall  not  be  considered  unseaworthiness  provided  the 
same  do  not  result  from  want  of  due  diligence  of  the  owners,  or 
any  of  them,  or  by  the  ship's  husband  or  manager. H  Now  I 
propose  to  embody  the  whole  of  that  in  a  new  clause,  instead  of 
Clause  s.  The  resolution  which  I  have  drafted,  although  I  am 
not  quite  sure  that  it  covers  the  whole  ground,  is  as  follows : 
"  That  the  shipowner  shall  be  responsible  for  loss  or  damage  due 
to  the  unseaworthiness  of  the  vessel  when  she  sails  on  the  voyage  ; 
but  any  latent  defect  in  hull  or  machinery  shall  not  be  considered 
unseaworthiness,  provided  the  same  do  not  result  from  want  of 
due  diligence  of  the  owner  or  ship's  husband  or  manager."  If 
the  Conference  should  be  disposed  to  accept  this  as  the  solution 
of  the  question,  I  shall  propose  that  Rule  2  be  referred  to  a  small 
Committee  of  experts  to  redraft,  in  the  sense  of  my  resolution, 
and  bring  it  up  to-morrow. 

Mr.  Mackintosh  (Institute  of  London  Underwriters)  remarked 
that  unless  some  such  suggestions  as  had  been  made  by  Mr. 
Glover,  in  the  name  of  the  shipowners— and  which  he  hoped 
might  be  taken  as  foreshadowing  the  result  of  the  discussion — had 
been  forthcoming,  the  representatives  of  the  underwriters  would 
have  felt  it  impossible  to  take  part  in  any  proposal  for  the  adoption 
of  the  draft  rules.  They  would  have  been  compelled  to  absent 
themselves  from  the  rest  of  the  discussion,  although,  in  any  case, 
the  strength  of  the  shipowners  might  have  enabled  them  to  carry 
the  rules.  The  result,  however,  would  then  have  been  that  the 
views  of  a  majority  only  would  have  prevailed,  a  state  of  things 
which  the  President  had  rightly  deprecated.  He  should  have 
Hked  to  have  heard  some  formal  resolution  from  Mr.  Glover  with 
regard  to  Rule  4.  Did  he  understand  that  the  shipowners  were 
prepared  to  waive  the  question  of  responsibility  for  stowage  and 
charterer  appointment? 
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Mr.  Glover  :  If  the  proposal  I  have  made  be  accepted,  part 
of  Rule  4  will  come  out,  and  our  responsibility  for  goods  will 
remain  as  at  present,  as  I  frankly  confess  I  think  it  should. 

The  President  then  read  Mr.  Glover's  amendment  to  Rule  2, 
with  the  addition  that  it  should  be  referred  to  a  special  Committee 
to  redraft  the  rule. 

Mr.  Da  Costa  seconded. 

Mr.  W.  Griffith  said  he  thought  the  Conference  was  indebted 
to  Mr.  Glover  for  his  proposals  of  compromise,  a  remark  which 
was  endorsed  by  the  Conference. 

Mr.  Cormack  remarked  that,  after  what  had  been  said  by  Mr. 
Glover,  he  begged  to  withdraw  the  motion  he  had  made.  He 
desired  to  say,  however,  that,  personally,  it  would  not  be  satisfac- 
tory for  that  meeting  to  separate  without  the  Committee  referred 
to  being  appointed. 

The  President  then  put  Mr.  Glover's  amendment  to  the 
meeting  as  a  substantive  motion,  consequent  upon  the  withdrawal 
of  the  original  resolution,  and  it  was  agreed  to  unanimously. 

Special  Committee. 

Sir  Walter  Phillimore,  Mr.  Carver,  Mr.  Gray  Hill,  Mr. 
Crump,  and  Mr.  Stanley  Metcalfe  were  then  appointed  a 
Committee  to  settle  the  form  of  the  new  rule  which  should  take 
the  place  of  Rule  2  in  the  Report 

On  Rule  4  coming  before  the  Conference,  Mr.  Glover  moved 
that  the  words,  "  Except  in  cases  where  the  stevedore  is  appointed 
by  the  charterer,"  be  deleted. 

Mr.  Crump  seconded,  and  it  was  agreed  to. 

Mr.  Thorburn  next  moved,  as  an  amendment  to  Rule  1,  that 
the  words,  "notwithstanding  the  exemptions  from  liability  pro- 
vided for  by  these  Rules,"  be  substituted  for  the  words,  "  subject 
to  the  exemptions,"  &c. 
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Mr.  Carter  seconded  the  amendment,  remarking  that  he 
thought  the  Sab-Committee's  idea  was  that  Rule  4  was  to  be 
understood  as  a  qualification  of  the  broad  exception  in  Rule  1. 
He  therefore  thought  it  would  be  a  mistake  to  say,  "  subject  to 
the  exemptions,"  &c.  It  should  be,  "  notwithstanding  the  exemp- 
tions," &c 

Mr.  Beckett  Hill  thought  the  point  was  one  that  should  be 
referred  to  the  Drafting  Committee,  as  it  would  make  a  great 
difference  to  shippers  if  the  words  were  altered  without  proper 
consideration  of  their  meaning. 

Mr.  Glover  said  that  in  Rule  x  they  had  enumerated  a  number 
of  things  for  which  the  shipowner  was  not  to  be  responsible,  and 
when  they  came  to  enumerate  the  things  he  was  to  be  responsible 
for,  they  said  "  subject  to  the  other  rules." 

Sir  Walter  Phillimore  :  But  you  have  not  enumerated  all 
the  things  the  shipowner  is  responsible  for. 

Mr.  Glover  remarked  that  Rule  1  enumerated  things  the  ship- 
owners were  not  responsible  for,  and  that  Rule  4  enumerated 
some  things  they  were  responsible  for ;  and  they,  therefore,  began 
it  by  saying  that  the  shipowner  was  responsible  for  so  and  so 
subject  to  the  exemptions  from  liability  provided  for  by  these 
rules. 

Sir  Walter  Phillimore  :  But  there  is  no  relation  between 
Rules  4  and  1.  What  have  riots  or  strikes  to  do  with  being 
responsible  for  care  in  loading?  It  is  connecting  things  not 
connected. 

Mr.  Glover  said  it  was  a  technical  point,  and  he  thought  it 
ought  to  go  to  the  Drafting  Committee.  The  shipowners  had 
distinctly  accepted  the  responsibility  for  stowage. 

Mr.  Carver  submitted,  with  great  diffidence,  that  the  question 
inrolved  was  one  of  principle.  If  they  looked  at  Rule  1,  they 
would  see  that  the  shipowner  was  not  to  be  responsible  for  break- 
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down  of  machinery,  or  tackle,  or  other  accidents  at  sea,  in  other 
navigable  waters,  or  in  port,  even  when  occasioned  by  the  negli-» 
gence  of  his  servants.  Now,  Rule  4  dealt  with  the  loading  of 
cargo.  Supposing  in  their  loading  the  shipowner's  servants  were 
negligent  in  their  use  of  tackle,  with  the  result  that  it  broke  down, 
which  clause  was  to  prevail  ?  It  seemed  to  him  that  the  original 
idea  was  that  negligence  of  the  shipowner's  servants,  when  they 
were  at  sea,  and  not  under  his  control,  the  shipowner  was  not  to 
be  liable  for;  but  that  he  was  to  be  liable  when  the  loading  was  in 
port  and  under  his  control  It  was  a  matter  of  principle  as  to 
which  view  was  to  prevail. 

Sir  Walter  Phillimore  remarked  that  Mr.  Carver's  point  was, 
that  they  had  not  yet  said  which  view  of  the  matter  they  agreed 
with.  Clause  4  with  the  words  "subject  to"  meant  something 
quite  different  from  the  same  clause  with  the  word  "notwith- 
standing." He  proposed  that  the  clause  should  begin  at  the 
words,  "  The  shipowners  shall  be  responsible,"  etc.,  and  end  with 
the  words,  "  discharge  of  the  goods."  If  the  shipowners  desired 
it,  the  words  "  shipowner's  responsibility  to  cease  on  delivery  from 
the  ship's  tackle  "  might  be  added  These  words  could  not  hurt 
anybody. 

Mr.  Glover  seconded  the  amendment,  believing  that  that  was 
a  sensible  way  to  deal  with  the  matter. 

Mr.  C.  McArthur  said  he  wished  to  know  this :  Supposing  the 
cargo  was  damaged  whilst  in  the  ship's  hold  for  want  of  proper 
ventilation  of  the  ship's  hold,  or  inattention,  what  was  there  to 
make  the  shipowner  responsible  ? 

The  President  replied  that  the  exceptions  to  Rule  1  would 
govern,  because  it  would  be  an  accident  of  the  sea  occasioned  by 
negligence  or  default  of  the  master  and  crew. 

Mr.  Elisha  Smith  said  he  thought  it  was  exceedingly  incon- 
venient to  discuss  the  wording  of  the  clause  at  a  conference  like 
that,  when  they  had  decided  it  at  the  sub-committee  meetings. 
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They  could  not  now  go  into  all  the  reasons  which  led  to  the 
adoption  of  a  particular  form  of  wording.  It  was  a  case  of 
compromise.  Those  matters  not  under  the  owner's  control  it  was 
proposed  in  Rule  i  to  exempt  him  from  the  responsibility  of,  but 
for  those  under  his  control  he  was  to  be  held  liable. 

Mr.  Crump  remarked  that,  as  the  last  speaker  had  said,  the 
wording  of  the  rule  had  been  fully  discussed  at  the  meetings  of 
the  committee;  the  necessity  for  the  words,  "subject  to  the 
exemption  from  liability  provided  for  by  these  rules,"  had  been 
also  carefully  considered  and  decided  upon,  and  he  thought  the 
rule  ought  to  be  put  to  the  Conference  as  it  stood,  after  deleting 
the  words,  "except  in  cases  where  the  stevedore  is  appointed  by 
the  charterer*" 

Mr.  Griffith  said,  if  there  was  an  implied  agreement  on  the 
part  of  the  shipowner,  of  the  nature  referred  to  by  Mr.  Carver, 
why  should  they  not  have  it  expressed  ? 

Mr.  Glover  :  I  submit,  Mr.  President,  that  you  take  a  vote. 
We  are  willing  to  accept  the  rule  as  it  stands.  That  is  what  we 
are  authorised  to  do  to-day.  If,  however,  the  Conference  is  of 
opinion  that  the  amendment  of  Sir  Walter  Phillimore  is  better,  we 
will  accept  that  But  the  Conference  must  make  up  its  mind  one 
way  or  the  other.  If  the  last  words  of  the  rule  be  continued,  it  is 
absolutely  necessary  that  the  words  "  subject  to  the  exemptions," 
etc,  be  retained 

Mr.  Da  Costa  thought  the  choice  of  words  to  substitute  for 
"  subject  to  "  might  be  left  to  the  committee. 

Sir  Walter  Phillimore  :  I  protest  against  that  being  left  to 
me,  as  a  member  of  the.  committee.  "  Subject  to  "  means  one 
thing,  and  "  notwithstanding  "  another.  If,  after  the  warning  we 
have  given  to  the  underwriters  and  others,  they  let  the  rule  stand 
as  it  is,  they  must  take  the  consequences.  I  will  withdraw  my 
resolution  if  they  desire  it 


(    8o    ) 

Herr  Van  Peborgh  (Antwerp)  expressed  a  sincere  hope  from 
the  chairman  of  the  Antwerp  Chamber  of  Commerce  that  the 
parties  would  arrive  at  a  fairly  satisfactory  result  for  shipowners, 
underwriters,  and  merchants. 

The  President:  I  think  the  discussion  has  now  lasted  long 
enough.  If  the  meeting  is  ready  for  the  question,  I  will  at  once 
put  the  amendment  of  Sir  Walter  Phillimore.  In  the  event  of 
there  being  any  doubt  as  to  its  effect,  the  best  course  would 
be  to  refer  it  to  a  Drafting  Committee,  and  to  vote  only  on  the 
principle.  The  question  involved  is,  whether  it  is  really  your 
intention  to  establish  the  principle  that  the  limitation  of  the  liability 
of  the  owner  for  his  master,  crew,  and  other  servants,  laid  down  by 
Rule  i,  is  to  be  extended  to  the  loading,  stowage,  and  discharge 
of  the  goods.  That  is  what  the  Committee  desire  to  be  instructed 
upon,  and  as  I  do  not  think  there  is  any  difference  on  this  point, 
the  best  course,  perhaps,  is  for  me  to  put  the  clear  question  before 
you. — Is  the  shipowner  to  be  responsible  for  his  master  and 
servants  as  far  as  the  loading,  stowage,  and  discharge  of  the  goods 
is  concerned,  or  is  he  not?  (Several  voices,  "  Yes.")  Very  well, 
then,  that  is  the  point 

Mr.  Carver  thought  that  the  point  to  be  put  to  the  meeting 
was,  whether  Rule  4  should  stand  in  accordance  with  Sir  Walter 
Phillimore's  amendment 

The  President:  That  is  what  I  am  about  to  do. 

Sir  Walter  Phillimore's  amendment  was  then  put  to  the 
Conference,  and  carried  with  two  dissentients. 

Sir  Walter  Phillimore  then  moved :  That  Rule  1  be  adopted. 

Mr.  Crump  seconded  the  proposition. 

Mr.  Griffith  said  the  rule  introduced  so  sweeping  a  principle 
that  he  was  afraid  it  would  not  be  accepted  by  the  public  generally. 

Rule  1  was  then  adopted  with  one  dissentient. 


(    8i     ) 

The  President  pointed  out  that  Rale  5,  as  drawn  up  by  the 
Sob-Committee  of  May  13th  and  15  th,  had  been  struck  out  of  the 
rales  as  finally  decided  upon.  The  rule  in  question  read  as 
follows:  "Where  these  rules  are  adopted,  they  are  to  be  deemed 
to  over-ride  all  provisions  in  the  contract  inconsistent  with  them." 
Perhaps,  with  the  view  of  giving  proper  force  to  the  rules  as  a 
whole,  it  would  be  desirable  for  the  Drafting  Committee  to 
consider  whether  it  was  not  advisable  to  re-introduce  some  such 
words. 

A  Member  hereupon  remarked  that  the  rules  could  be  adopted 
and  obtain  any  force  only  where  there  was  a  contract  of  the  kind 
entered  into. 

Mr.  W.  Arnold  suggested  that  Rule  5,  as  originally  proposed, 
should  stand 

Mr.  Carver  hoped  such  a  resolution  would  not  be  proposed. 

The  matter  then  dropped,  and  Rule  5 — "  General  average 
payable  according  to  York-Antwerp  Rules" — as  it  appeared  in 
the  Amended  Rules  was  agreed  to. 

The  President  suggested  that  the  N.B.  footnote,  as  follows : 
"The  above  rules  are  proposed  for  those  trades  where  no  form  of 
BQ1  of  Lading  has  been  already  settled  by  mutual  agreement 
between  shipowners  and  merchants,"  should  be  omitted.  They 
had  no  authority  to  say  that  they  proposed  these  rules  for  certain 
trades  alone.  What  they  said  to  all  was,  "  Now  adopt  these  rules 
as  embodying  a  fair  principle,"  and  then  they  must  let  people  act 
as  they  liked  with  regard  to  them.  He  did  not  see  the  necessity 
of  adding  the  N.B. 

Mr.  Crump  thought,  judging  by  the  remarks  of  the  President, 
that  he  was  unaware  of  the  fact  that  when  the  Committee  met 
originally  to  discuss  these  rules,  it  was  distinctly  understood,  and 
agreed  to  by  all  the  members  of  it,  that  the  rules  should  not 
apply  to  Bills  of  Lading  which  had  been  settled  between  merchants, 
shipowners,  and  underwriters.     It  was  only  upon   that  distinct 
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understanding  the  shipowners  took  part  in  that  Conference,  and 
agreed  to  the  rules  as  now  settled  He  ventured  to  suggest, 
therefore,  that  the  N.B.  should  remain  as  it  stood. 

Sir  Walter  Phillimore  pointed  out  that  the  N.B.  did  not  form 
part  of  the  rules. 

The  President  then  put  to  the  meeting  the  question  as 
to  whether  the  N.B.  should  stand,  or  be  omitted;  and  it  was 
decided  to  retain  it. 

The  Conference  then  adjourned  for  half  an  hour. 

Afternoon  Sitting  at  3.45. 
Upon  the  Conference  re-assembling,  under  the  presidency  of 
Dr.  Sieveking, 

Mr.  Will  Griffith  read  a  paper  on — 

The  Reform  and  Codification  of  the  Law  relating  to  Bills 
of  Exchange. 

In  a  paper  printed  in  the  Transactions  of  our  Association  during 
the  year  1892,  I  treated  of  Domicile,  Status,  and  Extradition — a 
branch,  not  only  of  private  international  law,  or  comity,  usually 
called  fus  gentium,  but  also  of  public  international  law,  or  f  us  inter 
gentes.  In  Justinian's  Institutes  the  fus  personarum  is  followed  by 
the  fus  de  rebus,  and  a  paper  upon  the  conflicts  involved  in  the 
administration  of  an  insolvent's  estate  where  the  fus  persona  and 
the  jura  de  rebus  are  transferred  to  public  officials,  or  a  paper  upon 
the  administration  of  successions,  testamentary  and  ab  intestate, 
where  the  said  rights  devolve  upon  private  representatives,  might 
have  been  acceptable.  But  the  general  principles  of  exterri- 
toriality and  comity  bearing  on  such  administrations  are  few 
and  well  settled,  and  on  the  other  hand  the  differences  of  the 
laws  of  property,  de  rebus,  of  the  different  countries  of  the  globe 
are  so  numerous,  and  so  complicated  with  questions  of  the  family 
laws  of  the  respective  countries,  that  it  may  well  be  dpubted 
whether  such  subjects  ought  not  first  to  be  considered  by  a 
general  committee  of  our  most  useful  Association.  I  have  there- 
fore selected  a  less  ambitious,  but  to  the  commercial  classes  of 
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Che  civilised  world  a  not  less  useful,  subject,  namely,  the  conflicts 
of  law  relating  to  negotiable  instruments,  Lettres  de  Change,  a 
portion  of  the  Jus  personarum  de  rebus  incorporalibus. 

I  have  used  some  of  Justinian's  phrases  because  they  pass 
current  in  all  systems  of  law,  but  it  is  to  be  remembered  that  the 
evidence  of  bills  of  exchange  among  the  Romans  has  been 
denied,  and  that  certainly  the  law  respecting  these  most  impor- 
tant legal  instruments  is  of  modern  origin  and  necessitated  by  the 
growing  wants  of  the  merchants. 

The  French  law  of  bills  of  exchange  was  codified  a.d.  1673, 
by  an  ordonnance  which  was  adopted  with  amplifications  by  the 
Code  of  Commerce  of  18 18.  Since  1673  the  English  system  has 
been  developed  according  to  the  needs  of  banking  so  as  to  render 
bills  of  exchange  almost  a  cash  currency.  The  present  French 
system  shows  what  the  English  originally  was.  It  holds  a  bill  of 
exchange  to  be  an  instrument  by  which  a  trade  debt  due  in  one 
place  is  transferred  to  another.  It  abhors  accommodation  bills. 
It  requires  a  correct  statement  of  the  valuable  consideration  to 
appear  expressly,  and  extends  this  requisite  to  an  indorsement 
It  does  not  allow  a  bill  to  be  payable  in  the  place  where  drawn ; 
there  must  be  a  possible  rate  of  exchange  between  the  places. 
An  incorrect  statement  of  the  valuable  consideration  invalidates 
the  bill  in  the  hands  of  any  indorsee.  Falsehood  as  to  places 
affects  only  a  holder  with  notice.  In  France  a  bill  there  drawn 
must  be  payable  to  order,  and  an  indorsement  in  blank  merely 
operates  as  a  procuration,  and  transfers  not  the  property  or  debt 
represented  by  the  bill 

The  opinions  of  Pothier  were  embodied  in  the  French  Code 
of  Commerce,  which,  though  it  became  law  in  France  some 
eighty  years  ago,  has  undergone  little  change.  For  many  years  it 
was  the  model  of  the  continental  codes,  but  the  more  elaborate 
and  international  code  of  Germany,  the  General  Exchange  Law 
of  1849  and  1869,  is  beginning  to  influence  the  countries  which 
had  adopted  the  narrow  provisions  of  France.  Such  is  the  case 
in  Belgium,  in  Italy,  in  Portugal,  in  Spain,  in  Switzerland,  in 
Hungary,  and  in  Scandinavia. 

g  2 
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The  present  law  of  France  corresponds  with  that  which 
existed  in  England  a.d.  1670  (cf.  "Code  de  Commerce "  and 
Beawe's  "  Lex  Mercatoria,"  written  at  the  same  date,  and  Marius' 
treatise  on  "  Bills  of  Exchange,"  written  also  1670). 

Sir  John  Byles,  in  his  work  on  "  Bills  of  Exchange,"  says  it  may 
be  necessary  to  regard  the  domicile  of  parties  to  a  bill  of  exchange 
in  respect  of  (1)  their  capacity  or  authority ;  (2)  the  place  where  the 
bill  was  drawn ;  (3)  the  place  where  it  was  to  be  paid \  (4)  the 
place  where  the  subject  matter  of  the  property  is  locally  situated ; 
(5)  the  lex  fori  (15th  ed.,  380).  The  English,  French,  and 
German  systems,  or  codes,  of  law  admit  Sir  John's  first  dictum 
in  general  or  in  petty  detail  The  first  rule  of  our  own  code, 
framed  at  the  Hague  in  terse  and  simple  terms,  sweeps  away  the 
details  by  enacting — 

(1)  "The  capacity  to  contract  by  a  bill  of  exchange  shall  be 
governed  by  the  capacity  to  enter  into  an  obligation  generally." 
This  is  too  comprehensive.  An  agent  has  capacity  to  contract, 
but  not  necessarily  authority  to  draw  bills  of  exchange.  The 
partnership  articles  of  many  firms  deny  to  partners  the  authority ; 
are  we  to  override  the  law  of  partnership?  Married  women 
have  a  capacity  to  contract ;  are  we  to  override  the  family  law 
of  many  countries  in  Europe  and  allow  them  to  draw  bills  ? 

(2)  Every  contract  is  in  general  to  be  regulated  by  the  laws 
of  the  country  in  which  it  is  made.  Those  laws  alone  are  there 
binding  proprio  vigore  on  aliens  as  well  as  on  natural  born 
citizens.  Natural  justice,  mutual  convenience,  and  the  practice 
of  all  civilised  nations  demand  that  contracts  should  be  regulated 
and  interpreted  by  the  law  of  the  place  where  made,  otherwise 
the  rights  and  liabilities  of  parties  would  or  might  vary  according 
to  the  distinct  laws  of  several  fora. 

(3)  A  single  apparent  exception  admitted  in  England,  but 
not  by  all  lawyers,  is  that  where  a  contract  is  to  be  performed  in 
another  country,  that  country  is  to  be  deemed  the  place  of  its 
being  made.     Such,  too,  seems  to  be  the  rule  of  the  civil  law. 

(4)  Validity  in  the  place  where  made  will  not  give  validity 
in  another  country  to  a  contract  opposed  to  the  public  interests 


(    »5     ) 

of  that  other  country,  to  morality,  or  to  international  law.  The 
stamp  or  revenue  laws  of  our  country  do  not  fell  within  the 
comity  of  private  international  law. 

(5)  The  remedy  is  to  be  governed  by  the  law  of  the  country 
where  the  remedy  is  sought 

I  wiU  not  weary  my  audience  by  quoting  numerous  autho- 
rities upon  any  of  these  five  placita,  for  they  all  fall  within  three 
general  maxims  which  are  not  confined  to  bills  of  exchange. 
Huberus  has  laid  down  these  maxims,  which  he  deems  answer  the 
questions,  intricate  as  they  are,  respecting  the  conflict  of  laws  : — 

(1)  The  laws  of  every  empire  have  force  only  within  the 
limits  of  its  own  government,  and  bind  all  who  are  subjects 
thereof,  but  not  beyond  those  limits. 

(2)  The  second  is  that  all  persons  who  are  found  within  the 
limits  of  a  government,  whether  their  residence  is  permanent  or 
temporary,  are  to  be  deemed  subjects  thereof. 

(3)  The  rules  of  every  empire  from  comity  admit  that  the 
laws  of  every  people  in  force  within  its  own  limits  ought  to  have 
the  same  force  everywhere,  so  far  as  they  do  not  prejudice  the 
powers  or  rights  of  other  governments,  or  of  their  citizens. 

The  first  two  maxims,  says  Story,  will  scarcely  be  disputed 
by  any  one. 

The  Bills  of  Exchange  Act,  1882  and  1872,  contains  the 
following  rules  where  laws  conflict : — 

Where  a  bill,  drawn  in  one  country,  is  negotiated,  accepted, 
or  payable  in  another,  the  rights,  duties,  and  liabilities  of  the 
parties  thereto  are  determined  as  follows : — 

(1)  The  validity  of  a  bill,  as  regards  requisites  in  form,  is 
determined  by  the  law  of  the  place  of  issue,  and  the  validity 
as  regards  requisites  in  form  of  the  supervening  contracts,  such 
as  acceptance  or  indorsement,  or  acceptance  supra  protest,  is 
determined  by  the  law  where  such  contract  was  made — 

Provided  that— 
(a)  Where  the  bill  is  issued  out  of  the  United  Kingdom, 
it  is  not  invalid  by  reason  only  that  it  is  not  stamped 
in  accordance  with  the  law  of  place  of  issue. 
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(b)  Where  a  bill,  issued  out  of  the  United  Kingdom, 
conforms,  as  regards  requisites  in  form,  to  the  law 
of  the  United  Kingdom,  it  may,  for  the  purpose  of 
enforcing  payment  thereof,  be  treated  as  valid 
between  all  persons  who  negotiate,  hold,  or  become 
parties  to  it  in  the  United  Kingdom. 

(2)  Subject  to  the  provisions  of  this  Act,  the  interpretation 
of  the  drawing,  indorsement,  acceptance,  or  acceptance  supra 
protest,  of  a  bill  is  determined  by  the  law  of  the  place  where  such 
contract  is  made — 

Provided  that,  where  an  inland  bill  is  indorsed  in  a  foreign 
country,  the  indorsement  shall,  as  regards  the  payer,  be  interpreted 
according  to  the  law  of  the  United  Kingdom. 

(3)  The  duties  of  the  holder  with  respect  to  presentment  for 
acceptance  or  payment,  and  the  necessity  for,  or  sufficiency  of,  a 
protest,  or  notice  of  dishonour,  or  otherwise,  are  determined  by 
the  law  of  the  place  where  the  act  is  done  or  the  bill  is  dis- 
honoured. 

(4)  Where  a  bill  is  drawn  out  of,  but  payable  in,  the  United 
Kingdom,  and  the  sum  payable  is  not  expressed  in  the  currency 
of  the  United  Kingdom,  the  amount  shall,  in  the  absence  of 
some  express  stipulation,  be  calculated  according  to  the  rate  of 
exchange  for  sight  drafts  at  the  place  of  payment  on  the  day 
the  bill  is  payable. 

(5)  Where  a  bill  is  drawn  in  one  country,  and  is  payable  in 
another,  the  due  date  thereof  is  determined  according  to  the  law 
of  the  place  where  it  is  payable. 

Such  is  the  English  code  of  law  respecting  foreign  bills  of 
exchange.  Our  Association  set  the  English  Parliament  a  good 
example  by  commencing  the  codification  some  years  before  the 
English  Parliament  But  I  am  free  to  confess  that  our  pupils 
have  surpassed  their  teachers,  and  that  it  rests  upon  us,  their 
teachers,  to  consider  the  labours  of  our  pupils,  and  embody  in 
an  international  code  all  that  international  equity  may  require. 

The  German  law  of  bills  of  exchange  has  been  codified* 
Three  important  centres  of  commerce — the  Hague,  Antwerp,  and 
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Fiankfort-on-the-Maine — have  not  only  approved  of  the  codifica- 
tion, as  well  as  reform,  of  the  law  of  bills  of  exchange,  but,  after 
appointing  an  international  commission,  representing  also  Austria, 
Denmark,  France,  Germany,  Great  Britain,  Italy,  Sweden,  Norway, 
and  the  United  States,  have  formulated  a  code  containing  some 
twenty-four  articles. 

Our  conference  at  the  Hague  dates  from  the  year  1876;  the 
Bills  of  Exchange  Acts  from  1882.  How  then,  it  may  be  asked, 
is  it  that  while  such  great  success  has  attended  our  reforms  and 
codification  of  the  law  of  general  average  contained  in  the  York- 
Antwerp  Rules,  1890,  our  efforts,  genuine  labours  as  they  have 
been,  to  reform  the  international  law  of  bills  of  exchange,  have 
as  yet  met  with  so  little  success  amongst  bankers,  shippers  of 
goods,  and  foreign  merchants  generally  ? 

Shall  we  say  of  our  Association,  with  Horace,  "Parturiunt 
montes  nascitur  ridiculus  mus,"  or  shall  we  say,  "  Spem  gregis  ab 
silice  in  nuda  connexa  reliquit "  ? 

I  do  not  think  either  of  these  sarcasms  on  our  motherly 
labours  will  ultimately  be  deserved. 

Great  works,  and  beneficial  customs,  must  be  the  growth  of 
time,  though  this  production  may  be  considerably  delayed  by 
mistakes. 

Good  as  some  of  the  new  rules  of  our  code  are,  they  all  seem 
injured  by  their  apparently  applying  to  home  or  inland,  as  well 
as  foreign  bills  of  exchange.  Consequently  we  have  enlisted 
against  us  the  patriotism  of  France,  the  business  requirements  of 
England,  and  the  parental  government  of  Germany. 

I  would,  therefore,  propose  that  our  existing  code  should  be 
expressly  limited  in  its  application  to  payments  due  in  foreign 
countries  from  the  acceptor,  drawer,  or  indorser. 

This  would  not  only  relieve  us  from  apparent  antagonism 
with  territorial  laws.  It  would  enable  us  to  leave  out  one  or  two 
roles,  unwisely,  I  think,  incorporated  in  our  code,  such  as  Rule  6 
and,  probably,  Rule  7,  which  relates  to  drafts  to  bearer  and  the 
distaatia  loci. 

A    second    suggestion    is,    that    we    should    act    upon    the 
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experience  gained  in  our  labours  respecting  general  average,  and 
enable  all  foreign  merchants  to  avail  themselves  conclusively  of 
these  improvements  by  some  phrase,  incorporating  them  in  the 
contract  for  instance,  "  subject  to  the  London  foreign  bills  rules, 

i893." 

We  should  thus  gain  as  our  allies  the  Courts  of  Justice, 
which  usually  advocate  and  uphold  freedom  of  contract 

Contract  may  possibly  be  unable  to  override  territorial  law, 
but  apart  from  that  law  the  sacredness  of  contract  is  all  powerful. 

Gentlemen,  permit  me  to  move  for  the  appointment  of  an 
International  Commission  to  consider  this  question. 

The  President,  on  behalf  of  the  Conference,  thanked  Mr. 
Griffith  for  his  paper,  and  added  that  the  question  of  obtaining 
greater  uniformity  in  the  laws  relating  to  bills  of  exchange  was 
an  important  one. 

The  Conference  then  adjourned. 


THURSDAY,  12TH  OCTOBER,  1893. 

Morning  Sitting. 

The  Conference  re-assembled  in  the  Council  Chamber,  Guild* 
hall,  at  11  a.m.,  Dr.  Sieveking  in  the  chair. 

Dr.  Charles  Stubbs  read  the  minutes  of  the  previous  day's 
sittings,  which,  after  being  corrected  in  one  or  two  matters  of 
detail,  were  adopted,  and  signed  by  the  President 

Rules  of  Affreightment 

*Mr.  W.  J.  Crump  said  that,  in  the  absence  of  Sir  Walter 
Phillimore,  he  had  been  requested  to  report  the  result  of  the 
deliberations  of  the  Committee  appointed  on  the  previous  day  to 
settle  Rule  2,  in  accordance  with  Mr.  Glover's  resolution.  He 
might  state  that  there  was  no  difference  amongst  the  Committee 
on  the  matter,  and  that  the  report  was  passed  by  them  unani- 
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mously.  With  their  permission  he  would  now  read  Clause  *,  as 
settled.    It  was  as  follows  : — 

"The  shipowners  shall  be  responsible  for  loss  or  damage 
arising  from  any  unfit  state  of  the  vessel  to  receive  the  goods,  or 
any  unseaworthiness  of  the  vessel  when  she  sails  on  the  voyage. 
But  any  latent  defect  in  hull,  machinery,  equipment,  or  fittings, 
shall  not  be  considered  unfitness  or  unseaworthiness,  provided 
the  same  do  not  result  from  want  of  due  diligence  of  the  owner 
or  of  the  ship's  husband  or  manager." 

The  Committee,  Mr.  Crump  proceeded  to  say,  also  thought  it 
advisable,  although  they  had  no  instruction  from  the  Conference 
to  do  so,  to  slightly  alter  the  numbering  of  the  clauses.  Clause  4 
they  had  made  Clause  3,  and  Clause  3  had  been  numbered 
Clause  4.  It  was  thought  better  so  to  arrange  the  clauses.  He 
begged  to  move  the  adoption  of  the  Report 

Mr.  Glover  seconded  the  resolution. 

Mr.  Carver  said  it  had  been  suggested  to  him  that  nothing 
had  been  said  on  the  point  he  had  raised — namely,  that  there 
should  be  some  introductory  words  showing  that  these  rules 
were  not  a  complete  expression  of  the  contract,  but  were  intended 
to  be  an  addition  to  the  ordinary  form  of  Bill  of  Lading.  The 
reason  nothing  had  been  done  in  that  direction  was  this:  he 
brought  the  matter  before  the  Committee,  but  all  the  other 
members  were  of  opinion  that  everybody  understood  that  the 
rules  were  only  to  be  used  in  that  way,  and  were  not  intended 
to  be  used  as  a  complete  contract  in  themselves.  That  being 
the  view  taken  by  the  Committee,  he  withdrew  his  suggestion. 

The  motion  for  the  adoption  of  the  Committee's  Report  was 
then  agreed  to. 

Mr.  McArthur  said  he  wished  to  make  an  observation  or  two 
with  regard  to  what  had  fallen  from  Mr.  Carver.  He  did  not 
want  to  throw  the  apple  of  discord  into  the  midst  of  the  Con- 
ference, but 
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Mr.  Crump  (intervening)  said  he  must  rise  to  a  point  of  order. 
He  submitted  it  was  too  late  to  re-open  any  question  on  the 
rules,  as  they  were  now  fixed  and  settled. 

Mr.  McArthur  said  perhaps  he  might  speak  on  the 
point  of  order.  The  matter  he  wished  to  refer  to  fairly  arose 
out  of  the  Report  of  the  Committee,  because,  as  they  might 
recollect,  when  the  question  arose  of  deleting  the  concluding 
words  of  Rule  4,  which  were,  "  or  from  any  neglect  on  the  part 
of  his  servants  in  the  custody,  care,  or  delivery  of  the  goods/' 
Mr.  Carver  suggested  that  these  words  might  be  deleted  provided 
that  some  other  clause  was  introduced  in  the  shape  of  a  prefatory 
memorandum  to  show  the  general  obligation  on  the  part  of  the 
shipowners  for  these  matters.  Now,  as  the  Committee  in  their 
discretion  had  not  thought  it  advisable  to  prepare  any  such 
memorandum,  he  held  that  the  matter  was  one  that  fairly  came 
up  for  discussion. 

Dr.  Evans  Darby  (Hon.  Secretary)  wished  to  say  one  word  on 
the  point  of  order.  It  was  usual,  and  according  to  acknowledged 
procedure,  that  when  a  series  of  connected  resolutions — or,  if 
they  liked,  a  series  of  rules — had  been  considered  seriatim,  they 
should  be  afterwards  submitted  en  bloc  for  acceptance,  and 
therefore  their  adoption  of  the  Report  of  the  Committee 
brought  the  rules  as  a  whole  before  the  Conference  for  their 
consideration. 

Mr.  Gray  Hill  remarked  that  the  Report  of  the  Committee 
had  just  been  adopted. 

Mr.  Glover  contended  that,  after  the  vote  just  taken,  the 
matter  was  closed,  and  he  protested  against  the  subject  being 
re-opened. 

Dr.  Darby  pointed  out  that  there  ought  to  be  a  proposition  to 
the  effect  that  the  rules  as  amended  be  adopted. 
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The  President  said  Dr.  Darby  was  quite  right,  although  it 
was  a  mere  formality,  because  the  different  parts  of  the  rules 
had  been  agreed  to. 

Dr.  Darby  replied  that  what  he  suggested  was  not  an  empty 
or  meaningless  formality. 

Mr.  Williams  (Liverpool  Underwriters'  Association)  said  that, 
although  they  had  given  up  that  clause  as  to  the  safe  custody  of 
the  cargo,  it  must  not  be  understood  that  the  common  law 
liability  of  the  shipowners  was  thereby  to  be  impaired.  (A 
voice:  Certainly  not.)  He  believed  that  the  deleting  of 
those  words  was  agreed  to  by  the  underwriters  with  that 
understanding. 

The  President:  I  will  now  put  the  whole  of  the  London 
Rules  of  Affreightment  to  the  vote. 

Mr.  McArthur  said  he  could  not  help  thinking  that  there 
was  a  desire  to  stifle  discussion.  (No.)  In  his  opinion  the 
shipowners  had  not  acted  quite  fairly  in  this  matter.  He  would 
be  sorry  to  say  anything  disrespectful ;  but  he  desired  to  point 
out  that  at  the  first  meeting  of  the  Committee  to  prepare  these 
rules  the  shipowners  withdrew,  and  left  others  to  continue  the 
work,  which  they  did.  When  the  next  meeting  of  the  Committee 
was  called,  there  was  a  large  attendance  of  shipowners — in  fact, 
the  meeting  was  practically  swamped  by  them — and  they  altered 
the  rules  to  suit  their  views.  It  seemed  to  him  that  the  same 
thing  was  being  done  at  that  Conference.  (No,  no.)  They  are 
attending  and  stifling  discussion.     (No,  no.) 

Mr.  Glover  :  I  rise  to  a  point  of  order.  Are  these  proper 
observations  to  make  now  ?  They  might  have  been  yesterday, 
when  the  rules  were  being  discussed,  but  I  do  not  think  they 
are  to-day. 

The  President  said  that,  if  Mr.  McArthur  insisted  upon 
bringing  the   point  forward,  he  must  take  the   feeling  of  the 
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meeting  as  to  whether  they  were  of  that  opinion.  He  personally 
thought  it  was  not  in  order  to  re-open  the  discussion  on 
Rule  4. 

Mr.  McArthur  :  I  will  not  press  the  matter,  Sir. 

The  President  :  I  will  now  put  to  the  vote  the  question  of 
the  adoption  of  the  "  London  Rules  of  Affreightment,  1893,"  as 
they  have  been  resolved  upon  yesterday  and  to-day,  and  I  request 
gentlemen  in  favour  of  them,  as  a  whole,  to  lift  up  their  hands. 

The  Rules  were  then  agreed  to  with  two  dissentients.  As 
thus  adopted,  they  are : — 

London  Conference  Rules  of  Affreightment,  1893. 

i.  The  shipowner  shall  not  be  responsible  for  loss  or  damage 
arising  from  the  act  of  God,  perils  of  the  seas,  or  other  navigable 
waters,  barratry  of  the  master  or  crew,  enemies,  pirates,  civil  com- 
motions, robbers,  thieves,  arrest  or  restraint  of  princes,  rulers,  or 
people,  riots,  strikes,  or  stoppage  of  labour,  capture  or  seizure 
or  arrest  under  civil  process ;  nor  from  fire  on  board,  in  hulk  or 
craft  or  on  shore,  collisions,  strandings,  explosions,  breakdown  of 
machinery  or  tackle,  or  other  accidents  at  sea,  in  other  navigable 
waters,  or  in  port,  even  when  occasioned  by  negligence,  default, 
or  error  in  judgment  of  the  pilot,  master,  crew,  or  other  servants 
of  the  shipowner;  nor  from  heating,  decay,  putrefaction,  rust, 
sweat,  change  of  character,  drainage,  leakage,  breakage,  or  any 
loss  or  damage  arising  from  the  nature  of  the  goods,  or  the  in- 
sufficiency of  packages,  or  vermin ;  nor  for  land  damage ;  nor 
for  the  obliteration,  errors,  insufficiency  or  absence  of  marks, 
numbers,  address,  or  description ;  nor  for  risk  of  hulk,  craft,  or 
transhipment 

2.  The  shipowner  shall  be  responsible  for  loss  or  damage 
arising  from  any  unfit  state  of  the  vessel  to  receive  the  goods, 
or  any  unseaworthiness  of  the  vessel  when  she  sails  on  the 
voyage.  But  any  latent  defect  in  hull,  machinery,  equipment, 
or  fittings  shall  not  be  considered  unfitness  or  unseaworthiness, 
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provided  the  same  do  not  result  from  want  of  due  diligence  of 
the  shipowner  or  of  the  ship's  husband  or  manager. 

3.  The  shipowner  shall  be  responsible  for  loss  or  damage 
arising  from  any  want  of  reasonable  care  and  skill  in  the  loading, 
stowage,  or  discharge  of  the  goods.  Shipowners'  responsibility  to 
cease  on  delivery  from  the  ship's  tackle. 

4.  The  ship  to  be  at  liberty  to  call  at  any  ports  in  any  order, 
to  sail  without  pilots,  and  to  tow  and  assist  vessels  in  distress, 
and  to  deviate  for  the  purpose  of  saving  life  or  property. 

5.  General  average  payable  according  to  York- Antwerp  rules. 

N.B. — The  above  rules  are  proposed  for  those  trades  where 
no  form  of  bill  of  lading  has  been  already  settled  by  mutual 
agreement  between  shipowner  and  merchant 

The  President  said,  there  seemed  to  be  only  one  thing  not 
now  dealt  with  in  connection  with  the  bills  of  lading  question. 
In  order  to  allow  the  Association  to  get  the  rules  adopted  by  the 
commercial  public,  he  thought  it  would  be  advisable  to  take  the 
coarse  pursued  in  connection  with  the  York-Antwerp  Rules,  and 
authorise  the  Executive  Council  to  do  what  was  necessary  and 
best  to  make  them  known.  Might  he  take  that  to  be  the  wish  of 
the  Conference  ?    (Cries  of  "  Agreed.") 

The  President:  This  finishes  the  question,  and  I  am  glad 
to  find  that  what  I  anticipated  has  occurred.  Owing  to  the 
practical  and  conciliatory  spirit  which  pervades  all  our  meetings, 
and  has  led  to  such  good  results  in  the  past — as,  for  instance,  in 
the  case  of  the  York-Antwerp  Rules — we  have  made  progress  in 
connection  with  this  important  subject  We  are  only  at  the 
beginning,  but  I  hope  that,  if  we  succeed  in  getting  these  rules 
taken  up  and  introduced  into  bills  of  lading,  it  is  not  too  much 
to  hope  that,  by-and-bye,  we  might  bring  about  an  international 
code  of  affreightment  That  is  a  glance  at  the  future  which  1 
hope  may  be  realised.     (Cheers.) 

A  brief  adjournment  then  took  place. 
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On  the  re  assembling  of  the  Conference — 

Mr.  C.  H.  E.  Carmichael  read  a  report  prepared  by  Dr. 
Barclay  (Paris),  who  was  unable  to  attend,  on 

The  Nationality  Question. 

At  last  year's  meeting  of  the  Association  a  short  paper  by 
myself  on  "  Double  Nationalities,"  and  another  by  Professor 
Gabba  on  the  "  Conflict  of  Marriage  Laws,"  were  referred  for  the 
consideration  of  a  committee.  No  such  committee  has  been 
appointed,  and  there  is  consequently  nothing  further  to  report  on 
either  subject 

In  again  calling  your  attention  to  the  question  of  nationality, 
and  pressing  it  on  the  consideration  of  the  Association,  I  beg  to 
suggest  that  the  committee  on  this  subject  should  be  appointed  to 
deal  with  it  alone. 

No  question  is  more  important  at  the  present  day,  when  all 
the  States  of  Europe  are  engaged  in  increasing  their  armaments 
and  seeking  new  elements  for  the  recruitment  of  their  military 
forces. 

In  this  frenzy  of  arming,  all  and  sundry  are  swept  into  the 
armies  irrespectively  of  any  considerations  of  nationality,  and 
regardless  of  the  fact  that  an  Englishman  cannot  be  turned  into  a 
Frenchman,  or  a  Frenchman  into  a  German,  by  merely  putting 
him  into  a  uniform.  The  greatest  sinner  in  this  respect  has  been 
the  very  country  whose  political  and  social  credo  is  a  vindication 
of  the  rights  of  mankind  generally. 

France,  in  respect  of  the  proportion  of  the  foreign  population 
on  her  soil  to  her  total  population,  certainly  occupies  a  some- 
what anomalous  position.  The  foreign  element  in  France  was 
shown  by  the  census  of  1886  to  exceed  a  million  souls.  The 
presence  on  French  territory  of  so  large  an  alien  population,  not 
owing  allegiance  to  France,  was  enough  to  cause  anxiety  to 
French  statesmen.  This  anxiety  was  translated  into  legislation 
with  a  view  to  absorbing  as  many  of  the  foreigners  as  possible 
into  the  French  population.     A  series  of  measures,  beginning  with 
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the  now  half-forgotten  decree  of  October  8,  1888,  providing  for 
the  registration  of  foreigners  has  constituted  the  remedy  for 
supplementing  from  foreign  sources  a  native  population  which 
seems  hardly  capable  of  replenishing  the  race  from  its  domestic 
elements. 

The  decree  of  1888  was  followed  by  two  laws  in  1889,  which 
altered  the  then  existing  law  so  as  to  make  the  child  born  in 
France  of  a  father  there  born,  French  out  and  out,  instead  of 
leaving  such  child  the  right  of  option  given  him  by  the  existing 
law.  A  law  of  last  July  now  makes  further  provision  for  the 
case  of  a  child  born  in  France  of  a  mother  born  in  France. 
And,  lastly,  a  law  of  August  last  compels  all  foreigners  engaged  in 
business  in  France  to  furnish  particulars  as  to  their  employ- 
ment, origin,  and  family,  whereupon,  and  on  payment  of  a  fee, 
they  are  allowed  to  stay  in  the  country,  though,  like  ticket-of- 
kave  men,  they  must  report  themselves  on  every  removal  to  the 
authorities. 

These  measures  are  not  calculated  to  attract  foreigners  in 
quest  of  health  or  pleasure  to  adopt  France  as  a  place  of 
sojourn,  and  they  tend  to  drive  out  of  the  country  all  to  whom 
transmission  of  their  own  nationality  to  their  children  is  a  matter 
of  concern. 

In  a  letter  to  the  British  Chamber  of  Commerce,  of  which 
copies  are  at  the  disposal  of  members,  I  have  called  attention  to 
the  desirability  of  a  treaty  between  Great  Britain  and  France  for 
the  purpose  of  avoiding  conflicts  of  nationality,  which  can  become 
a  source  of  friction  between  governments  and  are  the  cause  of 
much  individual  hardship.  The  French  authorities  are  applying 
the  law  of  1889  with  vigour,  and  the  result  has  been  that  all 
young  Englishmen  whom  the  new  law  affects  are  practically 
banished  from  France,  and  will  now  be  prevented  from  visiting 
that  country  for  either  business  or  pleasure,  or  from  traversing  it 
on  the  way  to  Southern  Europe.  The  inconvenience  of  this 
state  of  things  to  many  British  subjects  who  happen  to  be 
connected  by  family  with  France  is  very  serious  indeed ;  and  it 
is  likely  even  to  affect  home-born  Englishmen,  who  will  certainly 
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not  care  to  settle  in  France  as  representatives  of  British  firms, 
and  then  expose  their  children  to  the  inconveniences  of  being 
born  in  France. 

Belgium  has  removed  the  difficulty  by  a  treaty  with  France, 
and  England  would  have  no  difficulty  in  securing  British 
subjects  against  provisions  intended  to  affect  foreigners  of  other 
nationalities,  who  number  hundreds  of  thousands  in  France 
against  the  36,000  persons  only  who  claim  British  nationality. 

It  is  to  be  hoped  that  our  government  will  take  up  the 
question,  and  endeavour  to  provide  by  a  treaty  against  double 
nationalities  and  conflicts  of  allegiance  which  it  is  to  the  interest 
of  all  States  to  prevent 

The  Association  has  a  wider  area  of  interest ;  and  its  object, 
in  this  matter  of  nationality,  should  be  to  bring  about  a  general 
regulation  which  would  prevent  the  constantly  recurring  anomaly 
of  young  men  being  liable  to  military  service  in  two  States,  in 
both  of  which  they  may  be  punishable  for  having  served  in  a 
foreign  army,  or  in  either  of  which  they  may  be  liable  to  be  shot 
as  traitors  in  case  of  war.  It  is  true  that  Germany  and  Italy 
seem  to  have  no  aversion  to  the  new  French  laws  which  open  the 
doors  of  the  inner  organisation  of  the  French  army  to  the  young 
Germans  and  Italians  who  can  claim  admittance.  England  has 
no  such  advantage  to  obtain,  and  the  indifference  of  our  Govern- 
ment is  not  justified  by  the  material  advantages  derived  by  the 
armed  continental  States  with  whom  France  may  any  day  be 
at  war.  v 

I  propose  that  a  committee  composed  of  gentlemen  of 
different  countries  be  appointed  by  the  President  of  this 
Association  to  consider  an  adjustment  of  the  existing  difficulties 
connected  with  nationality,  with  a  view  to  their  common 
regulation  by  the  different  European  States. 

Dr.  Evans  Darby  moved  the  appointment  of  a  committee  of 
the  Association  to  deal  with  the  suggestions  made  by  Dr.  Barclay, 
and  that  that  gentleman  be  appointed  the  convener  of  it  He 
remarked  that  the  subjbct  was  one  of  increasing  importance,  and 
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grew  more  so  as  the  military  arrangements  of  the  Continental 
nations  became  more  rigorous. 

Mr.  Will  Griffith  seconded  the  proposition,  which  was 
agreed  to. 

Dr.  Henri  Fromageot  then  read,  in  the  French  language,  a 
paper  which  had  been  prepared  by  Commandant  Riondel  (Havre), 
who  was  unable  to  be  present,  on 

La  Protection  des  Pickeries. 

"J'ai  re^u  settlement,  le  27  Septembre,  la  lettre  du  20,  de 
notre  honorable  Secretaire  g&i&al,  Mr.  Joseph  G.  Alexander. 
Le  temps  me  manque  pour  faire  une  etude  complete :  le  Congrfes 
se  r&inissant  k  Londres  le  13  Octobre,  et  tous  les  mlmoires  devant     *    . 
toe  remis  le  3  au  Secretariat  general.    Je  me^ornerai  done  k  *>/ 
quelques  observations  trfes  courtes  qui  temoign&gtfnt  de  mon  bon    (oJ 
Touloir.  / 

"En  i8/fof  j'ai  6t6  embarque  sur  une  canonnifere  k  voiles  qui  -iV 
surveillait  la  p€che  des  hultres  dans  la  Manche. 

u  J'ai  fait,  en  18^3,  la  campagne  d'Islande  sur  une  corvette  qui   4/ 
protegeait  nos  pgcheurs  dans  ces  parages. 

u  A  diverses  reprises,  j'ai  it€  embarque  k  Terre-Neuve,  et  depuis 
18S9  je  n'ai  pas  cesse  de  m'occuper  de  la  question  de  la  neutral- 
isation des  Bancs  de  Terre-Neuve.  J'ai  adresse  au  Secretaire  . 
<tl  general  plusieiuri  brochures  qv$  j'ai  publiees  k  ce  sujetJfes  con-  *€/  Q/  **  / 
sid&ations  preliminaires  me  voudront  sans  doute  l'indulgence  du 
Congr^s  qui  voudra  bien  me  pardonner  d'avoir  entaml  en  si  peu 
de  temps  une  pareille  question. 

"  Je  choisis  comme  exemple  les  Bancs  de  Terre-Neuve,  oh  une 
population  nombreuse  de  marins  de  quatre  nations — Americains, 
Anglais,  Fran^ais,  et  Portugais — vient  chaque  ann^e  exercer 
findustrie  si  connue  de  la  p£che  k  la  morue. 

"  Les  armements  y  sont  ainsi  constitu^s  :  Armements  fran^ais, 
160  navires  et  340  goelettes,  et  8,900  marins.  Armements 
Grangers,  500  goelettes  anglaises  et  navires  de  petit  tonnage, 
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et  900  marins.     Navires  ame'ricains  et  portugais,  environ  3,000 
marins. 

"  Cette  population  de  plus  de  20,000  hommes  exerce  la  p6che 
sur  les  Bancs,  dans  les  golfes,  baies  et  criques  de  cette  grande  ile. 

"  Ces  rudes  travailleurs  mfenent  la  vie  la  plus  pdnible  pendant 
6  *Y  toute  la  durde  de  la  saison  de  p£che,  du  iff  Avril  a  la  fin  d'Octobre  : 
5^lA>C> y/brumes  intenses,  coups  de  vent,  grosses  mek,  miseres  et  priva- 
tions  de  toute  sorte,  tel  est  le  lot  dans  la  vie  de  ces  braves  gens 
qui  p€chent  nuit  et  jour  sans  se  plaindre  et  ne  font  jamais  de 
graves.  Si  on  veut  proteger  ces  p^cheries,  le  premier  et  le  plus 
sfir  moyen  me  parait  6tre  de  sauvegarder  avant  tout  la  vie  des 
pScheurs.  N'est-ce  pas  le  devoir  du  ldgislateur  international  et 
celui  des  divers  gouvernements  ? 

a  L'industrie  des  p£cheurs  est  par  elle-m&ne  assez  perilleuse 
pour  qu*on  leur  eVite  autant  que  possible  les  dangers  qui  ne 
doivent  pas  leur  incomber.  J'attire  respectueusement  l'attention 
du  Congrfes  sur  les  paquebots  transatlantiques  qui,  animus  de 
vitesses  coupables  de  19  a  21  milles  a  l'heure,  traversent  des  lieux 
de  pfiche  embrum^s  et  encombrds  de  navires  a  l'ancre,  en  causant 
sans  pitte  par  leur  imprudence  interessU  une  sdrie  de  malheurs  et 
de  deuils.  Un  reglement  international  ordonne  aux  rapides  de 
marcher  a  ime  vitesse  mode're'e,  c'est-a-dire  d'avoir  une  allure 
toujours  en  rapport  avec  les  circonstances  de  la  navigation 
et  du  temps;  mais  ce  reglement  est  viole*  sans  scrupule  'd'une 
maniere  constants  et  ge'ne'rale.'  Cest  ce  qui  a  6t6  de'clar^  a 
Washington  par  tons  les  dele'gue's  de  la  Conference  maritime 
internationale. 

"On  a  defini  dans  une  discussion  memorable  ce  qu'il  faut 
entendre  par  Texpression  vitesse  mode're'e ;  mais  a  quoi  servent  les 
reglements  et  lois  qu'on  peut  violer  impunement  et  sans  scrupule 
parcequ'il  n'existe  aucune  sanction  pour  les  faire  respecter? 
Quarante-deux  chambres  de  commerce,  franc,aises  et  e'trangferes ; 
*  x  le  s^nat  et  la  chambre  des  repr&entants  de  lMtat  de  Massachusetts 
*  *■***  ^  convoque's  en  assembled  pllniferejj  plusieurs  bureaux  hydro- 
graphiques  des  £tats-Unis ;  un  bon  nombre  de  capitaines,  pilotes, 
masters,  compagnies    de   navigation,  ainsi    que    les    syndicate 
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maritimes  da  Havre,  Bordeaux,  et  Marseille,  et  corporations  du 
midi,  etc.  etc.,  avaient  demande*  a  la  Conference  de  Washington 
d'imposer  aux  steamers  des  routes  tracees  sur  les  cartes,  routes 
trailer  et  de  retour,  ne  traversant  plus  les  Bancs  de  Terre-Neuve. 
N'est-ce  pas  une  mesure  urgente  que  reclame  a  notre  e*poque  la 
vitesse  prodigieuse  des  bitiments  a  vapeur? 

"La  discussion  nit  longue  et  interessante,  mais  la  Conference 
n'osa  pas  imposer  ces  routes;  elle  se  borna  a  en  recommander 
l'adoption  aux  diverses  compagnies  de  navigation  transatlantiques 
qui  ont  fini,  il  y  a  18  mois  environ,  par  se  mettre  d'acconL  £lles  Gy~E  / 
ont  adopts  le  m£me  trace*  d'itineraires.  C'est  assure*ment  un 
grand  progres,  mais  void  une  lacune  bien  facheuse :  la  route  de 
retour  de  New  York  en  Europe  passe  au  sud  du  Banc  de  Terre- 
Neuve,  tandis  que  la  route  Sailer  traverse  en  plein  la  flotte  des 
pecheurs. 

"On  en  comprend  facilement  la  raison:  les  compagnies  ont 
voulu  absolument  Writer  a  leurs  paquebots  la  lutte  contre  le 
courant  du  Gulf-stream  dans  la  traversee  d'Europe  aux  £tats- 
Unis.  C'est  pour  elles  une  economic  de  combustible,  d'argent  et 
de  temps,  ce  qui  est  a  leurs  yeux  bien  supeneur  a  la  vie  des 
pecheurs  de  morue.  Mais  si  pour  ne  pas  nuire  aux  intents 
financiers  des  puissantes  compagnies,  on  ne  veut  pas  imposer 
aux  steamers  des  rails  maritimes  qui  les  feraient  passer  hors  du 
champ  de  travail  des  pecheurs,  il  7  a  un  devoir  que  les  gouveme- 
ments  ne  devraient  pas  perdre  de  vue.  Ne  devraient-ils  pas  • 
(aire  punir  avec  une  extreme  rigueur  les  capitaines  et  armateurs 
tl  qui  (Jfeobeissent  sciemment  au  reglement  international,  et  qui 
impriment,  comme  ils  le  font  tous,  des  vitesses  immoderees  a 
leurs  navires  ? 

ts  L'inte*ret  personnel  et  Torgueil  poussent  dans  cette  triste  voie 
ks  armateurs  et  les  capitaines ;  et  rien  ne  les  arr€te.  J'ai  public* 
derniexement  une  brochure  intitule*e,  Vitesse  modcrkc  des  bdtiments 
et  niussiti  tfune  lot  penale  international*.  Je  demande  a  mes 
collegues  de  r Association  de  lire  ses  conclusions  et  de  vouloir. 
ks  discuter.  J'ai  e*te*  entendu  sur  ces'  questions  par  les 
Ministres  de  la  Marine,  du  Commerce,  et  des  Affaires  e'trangeres. 

h  2 
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Je  me  suis  mis  ^galement  en  relations  avec  les  bureaux  corn- 
patents  de  ces  trois  Ministferes,  et  je  crois  pouvoir  donner  l'assu- 
rance  qu'en  France  on  est  tout  dispose  dans  les  spheres  officielles 
a  r^primer  par  la  loi  la  vitesse  immod&le.  Cette  loi  p^nale 
aidera  a  ddgager  la  responsabilitl  des  gouvernements  qui,  pour 
leur  service  postal,  concfedent  a  des  compagnies  subventionn^es 
de  fortes  primes  a  la  vitesse.  Le  Gouvernement  fran^ais  a  pay£, 
en  1892,  a  la  Compagnie  G&drale  Transatlantique,  pour  la  ligne 
des  £tats-Unis,  une  somme  de  1,200,000  francs  pour  des  augmen- 
tations annuelles  de  vitesse,  au  dela  de  la  vitesse  exig^e  de  \jf 
noeuds.  Nous  nous  demandons  en  vfrit£  comment,  avec  Fobliga- 
tion  de  fournir  dans  de  tels  parages  de  pareilles  vitesses,  un 
capitaine  peut  ob&r  a  Y Article  13  du  rfeglement  international  qui 
vise  justement  les  vitesses  permises  suivant  les  circonstances.  Le 
fait  est,  comme  nous  l'avons  dit,  que  tout  le  monde  viole  la  rfegle ; 
l'administration  y  donnant  non  seulement  son  consentement 
tacite,  mais  encore  l'encouragement  d'une  prime  de  plus  d'un 
million  qui  va  n&essairement  aux  plus  coupables.  Nous 
sommes  loin  de  nous  Clever  contre  les  grandes  vitesses  sur  mer  ; 
elles  sont  n&essaires  aujourd'hui,  et  le  gouvernement  a  pour 
devoir  de  les  encourager ;  mais  encore  faudrait-il  que  ce  ne  flit 
pas  au  detriment  de  la  s6cunt6  sur  mer,  et  sans  tenir  aucun 
compte  des  r&gles  Internationales  sagement  &ablies?  Les  com- 
pagnies subventionn&s  visent  d'abord  au  maximum  de  vitesse 
j  ,  sans  trop  s'occuper  des  victimes  qu 'elles  peuvent  faire.  Tant  que 
urw  ift/^^nale  Internationale  ne  sera  pas  promulgude,  la  prime  a  la 
vitesse  constituera  a  la  charge  des  gouvernements  une  veritable 
prime  &  l'assassinat. 

li  Je  demande  au  Congrfes  d'insister  aupr&s  des  diff&ents  gou- 
vernements pour  qu'on  fasse  respecter  PArticle  13.  II  y  a  des 
circonstances  oil  les  resides  peuvent  donner  toute  leur  vitesse, 
fut-elle  de  20  noeuds  ou  m&me  davantage ;  mais  dans  d'autres 
conditions  de  temps  leur  allure  doit  varier,  et  devenir  m&ne 
dans  certains  cas  extr£mement  lente.  Jamais  cela  ne  se 
fait  Tout  le  monde  pense  a  la  prime.  Tant  pis  pour  les 
p(cheurs. 
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"Pour  protlger  les  p&heries,  ct  pour  assurer  la  s&urite'  sur 
mer,  de  nos  jours,  nous  reclamons  instamment  une  loi  p&ale 
Internationale." 

Dr.  Evans  Darby,  in  the  unavoidable  absence  of  Admiral 
Colomb,  R.N.,  read  the  following  paper  which  had  been  prepared 
by  him  on 

International  Law  in  respect  to  the  Right  of  an  Enemy  to  discharge 
Torpedoes  at  Merchant  Ships. 

I  am  very  anxious  that  the  Association  should  take  cognisance 
of  the  matter  referred  to  in  my  title,  because,  so  far  as  I  under- 
stand it,  it  is  of  paramount  importance  at  the  outbreak  of 
naval  war. 

The  right  of  an  enemy  to  fire  at  any  merchant  ship  flying  a 
belligerent  flag,  in  order  to  bring  her  to  for  the  purpose  of  search, 
has  never  been  questioned. 

Probably  the  war  ship  of  a  belligerent  has  this  right  in 
regard  to  all  merchant  ships,  whatever  flag  they  show,  as  until  a 
merchant  ship  is  boarded  and  examined,  her  real  nationality, 
cargo,  destination,  or  last  port  cannot  be  ascertained. 

Of  course  such  rights,  if  existing,  involve  the  right  to  destroy 
life  and  property,  for  any  shot  or  shell  fired  may  do  either  or 
both  of  these  things.  Constructively,  I  suppose  the  right  to 
fire  shot  or  shell  at  a  merchant  ship  involves  the  right  to  destroy 
her  and  all  the  life  and  property  she  contains. 

No  doubt  the  war  ship,  having  the  right  to  capture  an  enemy's 
merchant  ship,  has  also  the  right  to  chase  her  if  she  attempts  to 
escape,  and  to  stop  her  if  possible  by  firing  at  her.  The  merchant 
ship,  attempting  to  save  herself  from  the  enemy  by  running  for 
it,  does  it  at  her  own  risk,  so  far  as  the  chances  of  loss  of  life 
and  property  from  shot  and  shell  go.  It  may  be  worth  her  while 
to  lose  a  small  part  of  the  life  and  a  small  part  of  the  property, 
in  order  to  preserve  the  bulk  of  it  intact 

Such  things  were  always  done  in  former  wars;  and  in  the 
American   Civil  War  the    acts,  though    questioned    in    detail 
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occasionally,  were  never,  I  believe,  in  any  case  held  to  be 
breaches  of  international  law. 

But  the  invention  of  the  locomotive  torpedo  puts  a  somewhat 
new  face  on  the  question. 

If  a  war  ship  fires  even  the  heaviest  shell  at  a  merchant  ship, 
her  complete  and  immediate  destruction  can  never  be  contem- 
plated. It  is  not  perhaps  impossible  that  such  results  should 
follow,  but  they  could  scarcely  be  reasonably  anticipated. 

If  a  war  ship,  however,  fires  a  torpedo  at  a  merchant  ship,  she 
can  only  reasonably  anticipate  her  complete  and  immediate 
destruction.  The  saving  of  even  a  single  life  after  the  ship  goes 
down  is  an  affair  of  chance. 

The  point  then  appears  to  me  to  be  this.  Admitting  that  inter- 
national law  allows  a  belligerent  war  ship  to  do  such  acts  as  may 
be  necessary  to  secure  to  her  the  rights  of  capture,  even  though 
they  involve  a  certain  amount  of  loss  of  life  and  property,  are  we 
also  to  admit  that  the  belligerent  is  allowed  by  international  law 
to  do  such  acts  as  cannot  be  expected  to  assist  in  capture,  but 
must  reasonably  be  expected  to  destroy  all  the  property  acted 
upon,  and  all  the  life  which  has  guarded  it  ? 

It  is  sometimes  said  that  this  is  not  quite  a  fair  way  of  putting 
it — that  in  practice  we  have  only  to  deal  with  the  threat  of  the 
torpedo.  Merchant  ships,  it  is  alleged,  would  always  surrender 
to  the  threat  of  a  fired  torpedo,  and  the  question  of  total  de- 
struction would  not  arise. 

Within  this  allegation  lies  the  opposite  one,  that  if  the  merchant 
ship  were  to  act  on  the  assumption  that  the  right  to  torpedo  her 
was  in  abeyance,  she  would  not  surrender,  and  it  would  be 
occasionally  necessary  to  sink  an  otherwise  escaping  merchant 
ship  by  a  belligerent  torpedo  in  order  to  maintain  the  right  intact 

These  seem  to  me  to  be  eminently  questions  for  treatment  by 
this  Association.  It  seems  to  me  to  be  eminently  desirable  that 
we  should  come  to  some  conclusion  on  the  subject 

If  the  existing  international  laws  of  war  permit  the  use  of  the 
torpedo  in  destroying  life  and  property  which  cannot  be  captured, 
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a  pronouncement  by  our  Association  to  this  effect  would  be  in 
many  cases  most  useful 

If,  however,  the  exercise  of  the  right  to  destroy  at  a  blow  an 
otherwise  escaping  merchant  ship  is  contrary  to  the  spirit  of 
international  law  as  regards  naval  war,  I  think  we  should  agree 
that  the  sooner  the  nations  formally  announce  their  opinion  and 
publicly  renounce  the  right,  the  better  it  will  be  for  the  humanity 
with  which  naval  war  is  in  future  carried  on. 

I  suppose  the  Association  would  then  be  disposed  to  take  some 
action  in  the  matter. 

We  are  all  agreed  that  the  declaration  with  regard  to  explosive 
bullets  will  always  be  acted  up  to,  and  it  might  be  possible  for  the 
Association  to  approach  governments  with  the  view  of  inducing 
them  to  issue  similar  declarations  with  regard  to  torpedoing  other- 
wise escaping  merchant  ships. 

I  hardly  propose  in  this  paper  to  offer  an  opinion  on  whether 
or  no  the  right  to  torpedo  an  otherwise  escaping  merchant  ship 
flying  the  enemy's  flag  should  or  should  not  be  maintained.  The 
belief,  which  seems  to  be  more  general  in  the  British  Navy,  that 
it  will  be  maintained  against  us,  and  is  the  dominating  factor  in 
our  naval  policy,  is  more  widely  spread  that  I  at  first  apprehended. 

Lord  Charles  Beresford  maintained  before  the  London  Chamber 
of  Commerce  the  other  day  that  the  right  was  clear,  and  that 
possible  enemies  were  so  sure  to  claim  it  as  against  our  merchant 
ships  by  means  of  their  numerous  torpedo  boats,  that  we  should 
be  not  only  justified,  but  would  be  compelled,  in  abandoning 
every  route  for  merchant  ships  which  were  subject  to  such  a  form 
of  attack, 

On  the  other  hand,  it  would  be  generally  admitted  that  but  for 
her  right  to  fire  a  torpedo  at  an  otherwise  escaping  merchant  ship, 
the  torpedo  boat  could  have  but  little  effect  on  commerce  in  war. 

Sir  Walter  Phillimore  said  he  thought  Admiral  Colomb's 
paper  ought  not  to  go  on  the  Annals  of  the  Association  without 
some  little  protest  or  reservation.  He  never  had  understood 
that  the  man-of-war  of  a  belligerent,  which  sought  to  bring  a 


(     104    ) 

commercial  ship  within  its  visiting  or  search,  had  any  right,  in  the 
first  instance,  to  fire  what  he  might  call  a  destructive  shot  The 
first  shot,  he  believed,  should  be  one  merely  of  warning.  Of 
course,  if  the  commercial  ship  attempted  to  avoid  it,  the  man-of- 
war  had  the  right  to  compel ;  but  surely  the  first  warning  must  be 
not  only  not  destructive,  but  non-injurious ;  and,  therefore,  no 
man-of-war  would  have  the  right  to  fire  a  torpedo  at  a  merchant 
vessel  He  ventured  to  suggest  that  Admiral  Colomb's  paper 
should  be  qualified  by  a  reservation  with  regard  to  this  matter. 

Mr*  W.  Griffith  quite  agreed  with  the  last  speaker  that  the 
first  shot  should  be  one  of  warning.  It  was  not  a  declaration  of 
war,  but  merely  a  notice  to  the  other  party  to  put  itself  in  a 
position,  by  explanation  or  otherwise,  to  enable  both  parties  to 
act  on  just  and  equitable  principles.  To  suppose  that  any  man- 
of-war  could  at  once  destroy  any  vessel  without  warning  it  first  of 
all  seemed  most  unreasonable. 

The  President  said  that  notice  would  be  taken  of  the  remarks 
which  had  been  made  on  the  paper. 


Mr.  T.  H.  Haynes  subsequently  read  his  paper  on 

Territorial  Waters  and  Ocean  Fishery  Rights. 
At  the  Conference  of  this  Association  last  year,  the  proposals 
relating  to  Territorial  Waters  drafted  for  the  consideration  of  the 
Institute  of  International  Law  were  submitted  to  this  Association 
for  examination,  and  the  friendly  distinction  that  was  drawn 
between  the  Institute  and  this  Association  was  an  apt  allusion. 
The  main  object  for  defining  territorial  waters  with  accuracy  is 
the  avoidance  of  fishery  disputes.  The  conflicting  interests  ot 
what  for  brevity's  sake  I  will  term  inshore  and  offshore  fisheries 
are  so  complicated,  and  the  welfare  of  both  are  so  bound  up  to- 
gether, that  a  full  appreciation  of  the  practical  details  of  the 
world's  fisheries  is  required  before  any  proposal  for  the  definition 
of  territorial  waters  can  be  likely  to  meet  with  the  approval  of  any 
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substantial  majority  of  the  nations.  Geography  and  natural 
history  present  hard  facts  which  have  to  be  met 

•'All  the  water  in  the  ocean 
Can  never  turn  the  swan's  black  legs  to  white.1' 

The  lesser  roles  the  greater,  and  practice  most  point  out  the  solu- 
tion of  the  problem,  and  the  golden  principle,  if  there  be  one, 
which  both  the  Institute  and  this  Association  are  working  to 
discover. 

L — Sovereign  Rights  in  Territorial  Waters. 

Three-mile  Limit — It  is  a  matter  for  supreme  congratulation  Bearing 
that  the  Behring  Sea  Arbitration  is  now  an  accomplished  fact 
The  freedom  of  the  high  seas  has  been  vindicated  as  to  the  past 
and  restricted  as  to  the  future.  Departures  have  been  taken  which 
will  go  far  to  form  precedents  to  justify  new  attempts  for  further 
restrictions  and  to  lay  down  new  principles  for  the  development  of 
international  law. 

A  6o-mile  radius  round  the  Pribyloff  Islands  has  been  sub- limitation  of 

Sovereign 

strtuted  for  one  of  three  miles,  but  this  zone  has  been  closed  to  rights, 
sealers  of  the  adjacent  Sovereign  Power  as  well  as  to  the  British 
flag;  This  6o-mile  zone  is  supposed  to  be  based  on  the  tact  that 
the  female  seals  suckling  their  pups  ashore  put  out  to  sea  in  search 
of  food ;  the  evidence,  however,  available  tends  to  show  that  20 
miles  is  more  nearly  the  extent  of  such  feeding  grounds.  A 
second  zone  comprising  the  remainder  of  the  American  side  of 
Behring  Sea  from  180  miles  in  width  upwards,  which  is  frequented 
by  seals  for  six  months,  from  May  to  October  inclusive,  has  been 
closed  to  sealers  during  May,  June,  and  July;  leaving  August  and 
September,  the  moulting  months,  when  the  skins  are  in  bad  con- 
dition, and  October,  open  both  to  American  and  British  sealers — 
firearms  and  nets  being  prohibited  A  third  zone  outside  Behring 
Sea,  from  900  miles  in  width  upwards,  has  also  been  closed  to 
both  nations  from  May  1  to  July  31,  a  period  when  there  are  no 
seals  there  at  all,  and  rifles  and  nets  are  prohibited  at  other  times. 
The  only  formal  consideration  taken  from  the  United  States  is 
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that  hunting  within  the  three-mile  limit  is  forbidden,  and  obedience 
to  the  other  restrictions  upon  the  high  seas  is  concurrently  secured. 
It  is,  however,  believed  that  the  United  States  will  continue  to 
limit  the  slaughter  ashore,  not  only  in  number,  but  also  to  males 
only. 

The  fact  that  the  arbitrators  have  sacrificed  abstract  principles 
of  international  law  to  the  exigencies  of  seal  life  goes  fax  to  show 
that  we  are  pursuing  a  chimera  in  seeking  for  a  golden  rule 
applicable  to  all  cases,  although  the  regulations  dictated  may 
eventually  require  revision.  The  6o-mile  zone  appears  an  un- 
necessarily wide  preserve,  and  within  that  excess  and  within  the 
second  zone  sealers  are  restricted  from  killing  the  barren  females 
and  bachelors  which  are  to  be  found  there  during  May,  June,  and 
July,  when  their  skins  are  in  good  condition,  and  are  condemned 
after  hunting  in  the  third  zone  during  February,  March,  and 
April  to  expensive  idleness,  or  driven  elsewhere  until  the  moulting 
months  render  these  skins  comparatively  valueless.  Sir  George 
Baden-Powell  can  inform  the  Association  probably  whether  these 
stringent  regulations  are  necessary  to  save  the  pups  which  still 
have  to  run  the  gauntlet  in  October. 
Behrmg  Sea  The  modus  vivendi  with  Russia  for  pelagic  sealing  during  1893 
viv«ndi       on  the  Russian  side  of  the  Behring  Sea  gives  a  10-mile  closed 

between 

Ras&ia  and   zone  all  aloog  the  Russian  coast,  and  a  30-mile  radius  round  the 

Great 

Britain.  Kormandorski  and  Robben  Islands.  Russia  in  return  agrees  not 
to  withdraw  from  British  sealers  the  usual  commercial  facilities  of 
her  ports,  and  she  permits  no  pelagic  sealing  at  all  on  her  coasts. 

Spain.  Spain  claims  a  six-mile  limit  round  her  coasts,  and  round  those 

of  Cuba. 

N«wa"  and  ^*k  *c  assent  °^  Russia  in  1838  Sweden  and  Norway  claim  a 
four-mile  limit,  and  they  disregard  any  limitation  between  rocks 
and  islands  and  the  mainland.  The  reason  given  by  Professor 
Aubert  to  the  Institute  of  International  Law  for  this  four-mile 
claim,  is  that  the  coast  of  Norway  is  so  indented  that  foreign 
fishermen  would  find  it  difficult  to  tell  whether  they  were  inside  a 
three-mile  limit  or  not  It  is,  however,  quite  as  easy  to  take  cross 
bearings  at  three  miles  distance  as  at  four  miles,  and  landmarks 
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are  plainer  and  more  easily  recognised,  and  mist  is  less  im- 
penetrable, at  the  shorter  distance.  Norwegian  fishermen  can 
fish  outside  as  well  as  inside  any  limit,  and  foreigners  can  safely 
be  left  to  take  care  of  themselves.  To  destroy  a  right  simply 
because  it  might  be  infringed  is  strange  logic.  Monsieur  Kleen 
advances  the  curious  argument  that,  as  the  days  are  so  long  there, 
and  fishermen  can  sail  out  long  distances  from  shore  and 
return  the  same  evening,  they  ought  accordingly  to  be  protected 
from  the  competition  of  strangers  coming  from  richer  countries ; 
he  adds  that,  being  poor,  they  need  the  exclusive  enjoyment  of 
the  offshore  fisheries  in  order  to  subsist  in  so  rigorous  a  climate. 
The  Government  justifies  the  claim  on  the  ground  that  three  miles 
is  less  than  the  range  of  modern  cannon,  forgetting  that  such  a 
reason  was  abandoned  by  the  Powers  subscribing  to  the  North 
Sea  Fisheries  Convention  of  1882,  from  which  Scandinavia  held 
aloot 

Tm-mile  Headland  Bays. — The  arrangement  whereby  bays  not 
exceeding  10  miles  across  are  closed  by  a  line  drawn  across  three 
miles  beyond  the  headlands,  is  formally  accepted  by  France  and 
Great  Britain. 
It  is  set  aside  by  Sweden  and  Norway  in  a  wholesale  manner*     Sweden  and 
The  United  States  disregard  it  in  two  notable  instances : —         United 

States. 

Cape  Cod  to  Cape  Ann,  32  miles  across;  and 
South  Cape  of  Florida  to  the  Mississippi,  500  miles  across,  en- 
closing a  tract  of  deep  sea  as  much  as  180  miles  broad. 
Western  Australia  gravely  advances  an  ambiguous  claim  to  all  Western 

°  J  °  Australia. 

bays  the  headlands  of  which  are  "  in  sight  of  one  another" !    The 
Colony  also  claims  Exmouth  Gulf,  12}  miles  across,  and  Sharks 
Bay,  with  passages  thereto  13^  and  20  miles  in  width. 
In  the  British  North  American  Dominions  the  Bay  of  Chaleur,  Canada 

and 

16  miles  across,  and  Conception  Bay,  20  miles  across,  are  claimed.  New. 

foundland. 

Numerous  other  claims  of  the  same  character  were  provided  in 

the  unratified  Treaty  of  Washington  of  1888. 

On  the  other  hand,  Mr.  Gordon  informs  the  Association  that  pispaua- 
.      .  tian* 

all  Canadian  bays  over  six  miles  in  width  are  with  one  exception 

now  open  to  American  fishermen. 
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United  Peaceful  Transit.— The  right  of  "passage  inoffcnsif  through 

territorial  waters  is  denied,  according  to  a  Times  telegram  of  27  th 
April  last,  by  the  United  States  to  British  tourist  steamers  from 
Vancouver  desiring  to  visit  Alaskan  waters. 

Denmark.  The  limitations  described  by  M.  Kleen  as  placed  upon  the 
choice  of  pilots  by  Denmark,  appear  to  qualify  to  a  considerable 
extent  the  right  of  way  of  foreign  vessels  through  territorial  waters. 
It  may  be  noted  that  the  Treaty  of  Copenhagen  of  1857  is  useful 
to  show  that  the  exercise  of  exceptional  restrictions,  even  for  two 
centuries,  does  not  of  necessity  constitute  a  right  to  maintain  the 
same.  By  the  Treaty  of  1857  Denmark  expressly  made  restitution 
of  the  freedom  of  passage  between  the  North  Sea  and  the  Baltic. 

IL— Jurisdictional  Rights:  Extra-Territorial. 

Piracy  Foremost  amongst  these  come  the  universal  right  to  capture  or 

•laveri.        destroy  pirates  and  slavers.     In  the  latter  case,  which  involves  the 

**»*ch.        exercise  of  the  right  of  visit  and  search,  France  declines  to 

acquiesce,  but  in  practice  the  objection  is  not  maintained  if  the 

suspicions  causing  the  overhaul  prove  correct 

Secondly,  there  is  the  right  of  pursuit  and  capture.  Russia 
claims  to  capture  sealers  and  condemn  them  by  implication  only ; 
Trial  of  Great  Britain,  however,  in  the  modus  vivendi  for  1893  acquiesces 
in  simple  capture  with  proper  trial  The  distinction  is  particularly 
important,  as  the  closed  zone  extends  far  out  of  sight  of  land,  in  a 
sea  noted  for  its  fogs  and  where  soundings  are  no  guide,  so  that 
a  vessel's  position  is  often  a  matter  of  pure  conjecture.  If  the 
right  of  pursuit  and  capture  is  to  be  freely  granted  to  countries 
adjacent  to  ocean  fisheries,  stipulation  should  be  made  that  where- 
as a  vessel  may  easily  trespass  by  accident  within  territorial  waters, 
she  should  be  given  the  benefit  of  any  doubt,  and  leniency  should 
be  shown  her  unless  a  flagrant  case  or  a  succession  of  suspicious 
cases  of  trespass  shall  have  betrayed  the  deliberate  nature  of  such 
offences. 

Then  there  is  the  right  to  resent  acts  of  belligerency  within 
reach  of  cannon-shot  of  the  land,  and  to  treat  such  acts  as 
violations  of  neutrality. 
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Lastly,  there  is  the  claim  in  many  countries  to  visits  of  inspec- 
tion for  quarantine  and  revenue  protection.  In  England  this 
does  not  obtain  now,  but  in  the  past  it  has  extended  as  much  as 
12  miles  off  shore,  and  has  included  compulsory  signalling  of 
notification  of  infection  to  passing  vessels. 

Ill — Maritime  Commercial  Intercourse. 
I  now  pass  to  the  more  immediate  and  important  details  which 
so  vitally  affect  the  prosecution  of  ocean  fisheries,  and  I   will 
preface  my  remarks  with  the  reminder  that  the  fishermen  of  the 
"adjacent  country"   participate  largely  in  the  use  of  the  off- 
shore fishery  whilst  exclusively  enjoying  the  inshore  fishery,  and 
that  any  efforts  made    artificially    to    preserve,  improve,    and 
restock  the  inshore  fisheries  must  naturally  greatly  benefit  the 
offshore  fishery.    By  international  courtesy  the  country  adjacent  PrWikget 
to  an  international  fishery  admits  strangers  to  its  ports  for  com-  fanigocn. 
mercial  intercourse,  with  resultant  profit  to  both  sides  in  trade. 
This  intercourse  covers  liberty  for  the  following  purposes  :— 

(a)  To  obtain  wood  and  water. 

(b)  To  lie  at  anchor  in  shelter. 

(c)  To  effect  repairs. 

(i)  To  buy  bait,  ice,  and  stores. 

(e)  To  tranship  the  catch  and  stores. 

if)  To  give  liberty  to  the  crew. 

{g)  To  use  the  postal  and  telegraphic  services. 

(h)  To  obtain  assistance  for  repairs  ashore  or  afloat 

(/)  To  obtain  medical  assistance  or  bury  dead  bodies. 

(k)  To  pay  off  or  engage  men. 

Infractions. — With  the  exception  of  a  and  i,  which  are  in  most 
countries  extended  to  the  coast  generally  as  well  as  to  ports,  the 
whole  of  these  facilities  are  withheld  by  Great  Britain  at  the  Great 
instance  of  Canada  from  American  fishermen  on  British  North  c&iuda, 
American  coasts,  under  the  treaty  of  1818,  whereby  the  United  United 
States  renounced  the  right  thereto.    Under  Mr.  Chamberlain's 
modus  vivendi  .these    facilities    are    temporarily    conceded    on 
payment  of  a  nominal  licence  fee,  and  certain  inshore  fishery 
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rights  which  the  United  States  gained  by  their  renunciation  have 
neither  been  suspended  nor  cancelled. 

The  British  Government  of  187 1  condemned  the  enforcement 
of  this  renunciation  clause  of  the  Treaty  of  18 18  as  impolitic ; 
but  the  Government  of  1890  expressed  readiness  to  enforce  a 

AiSSSL     sinukr  policy  in  Western  Australia  against  foreign  pearlers. 

Newfound-       The  Newfoundland  Bait  Act,  now  in  abeyance,  was  another 

land. 

notable  infraction  of  the  rules  of  international  courtesy.  It  was 
the  outcome,  principally,  of  the  interference  on  the  part  of  France 
with  the  free  enjoyment  of  the  neutral  markets  of  the  Mediterranean 
by  the  bounty  system — a  system  the  resultant  of  the  "French 
shore"  dispute  as  to  the  interpretation  of  the  Treaty  of  Utrecht  of 
17 13,  a  fit  subject  for  arbitration. 

Holland.  The  Netherlands  Indian  officials  have  recently  warned  the 

master  of  a  pearling  schooner  from  Australia  that  he  might  not 
visit  the  port  where  the  mail  steamer  calls. 

Extension  of  Privileges  to  Foreigners. — In  order  to  give  effect 
to  the  recognition  that  ocean  fisheries  are  international  property 
and  not  so  in  name  only,  the  facilities  I  have  enumerated  require, 
if  possible,  to  be  extended  to  meet  the  practical  needs  of  the 
strangers  using  the  fishery,  a,  6,  and  c  are  already  extended  in 
British  North  America  along  the  entire  coast  line  as  well  as  in 
ports.  Ports  were  made  for  ships,  not  ships  for  ports,  and  foreign 
fishermen  chafe  at  losing  valuable  time  in  going  to  ports  to  do 
what  they  could  do  just  as  well  at  many  other  points  under  shelter 
of  the  coast  They  desire  the  extension  of  df  ey  /,  g9  A,  and  j\ 
to  the  coast  line  generally,  and  by  such  extension  the  inhabitants 
would  profit  considerably,  inasmuch  as  the  prices  paid  would  not 
suffer  from  competition  so  much,  and  they  would  not  be  grudged. 
As  a,  b,  and  c  are  already  conceded,  the  facilities  for  smuggling, 
slaving,  or  fishing  inshore  would  not  be  increased,  whilst  the 
means  of  detection  can  be,  and  would  have  to  be,  increased  by  the 
safeguards  1,  2,  3,  and  4  mentioned  hereafter.  Disorderly  conduct 
ashore  would  not  only  be  more  easily  detected  and  brought  home 
to  offenders  at  isolated  spots,  but  better  feeling  would  prevail. 
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Safeguards. — To  meet  the  wishes  of  the  strangers  the  following 
safeguards  would  be  required  by  the  " adjacent  country" : — 
i.  Registration,  and  perhaps  bonds  and  nominal  licence  fees. 

2.  Conspicuous  marking  of  hulls  and  sails. 

3.  Pursuit  and  capture  off  shore;  flight  being  taken  z&primS 
facie  evidence  of  wrong-doing. 

4.  Inspection  of  log-books. 

5.  Proper  lights. 

6.  Prohibition  of  destructive  methods  of  fishing. 

7.  Suppression  of  floating  grog-shops  and  brothels. 

8.  Compulsory  report  of  infectious  diseases  and  deaths,  and 
inquest  if  necessary. 

9.  Close  season  off  shore  in  accordance  with  close  season  in 
shore. 

10.  The  exclusion  of  all  vessels  receiving  bounties,  directly  or 
indirectly,  from  the  benefits  of  df  e,ff  gf  and  k. 

11.  The  exclusion  of  any  vessel  assisting  such  bounty-fed  vessel 
to  obtain  the  aforesaid  benefits. 

12.  The  establishment  of  Fishery  Boards  with  the  following 
objects: — 

To  regulate  trawling. 

To  fix  the  minimum    limits  of  size  of  fish,  crustaceans, 

molluscs,  or  sponges,  &c,  to  be  taken. 
To  limit  the  size  or  sex  of  seals,  turtles,  or  other  animals 

to  be  taken. 
To  regulate  priority  or  precedence  between  trawlers  and 
drift-net  boats,  and  between  diving  boats  drifting  and 
at  anchor. 
To  determine  the  mesh  of  nets. 
In  return  for  such  concessions  on  the  part  of  the  strangers,  the 
adjacent  country  will  benefit  offshore  fisheries  by  any  artificial  Hatcheries, 
cultivation  of  or  aids  to  marine  life;  it  should  also  undertake  not 
to  damage  onshore  fisheries  by  the  discharge  of  mud,  rubbish,  or  Discharge  ot 

mud.  &c* 

other  deleterious  matter  upon  or  near  to  them;  it  should  also 
prevent  malicious  damage  on  the  part  of  its  inhabitants  such  as 
that  described  in  the  Behring  Sea  Blue  Book,  page  363,  where  the 
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Wanton       Alaska  Commercial  Company  are  charged  with  killing  9,000  to 

10,000  seals  after  having  secured  their  own  full  number,  and 

Develop,      mutilating  their  skins  to  spite  pelagic  sealers.    New  international 

meot  of 

fisheries,  fisheries  are  not  likely  to  be  created  except  through  the  efforts  to 
establish  or  improve  inshore  fisheries.  With  proper  preservation 
the  fur  seal  may  yet  again  abound  in  southern  seas,  and  sea  otters 
may  yet  be  acclimatised  there;  mother-of-pearl  shell  and  the 
true  pearl  oyster  will  probably  be  introduced  into  the  Atlantic 
and  cheat  Cape  Horn  and  the  Cape  of  Good  Hope  by  means  of 
the  Panama  railroad ;  the  hawksbill  turtle,  b6che-de-mer,  the  green 
snailshell  of  Penang,  and  the  Australian  dugong  may  yet  flourish 
in  the  West  Indies.  Orchella  and  aga-aga  weed  may  yet  be 
acclimatised  in  new  grounds,  cultivated  and  improved.  The  sea- 
bottom  produces  crops  of  weeds  at  regular  intervals,  each  variety 
having  its  own  season ;  paper-mills  may  yet  be  supplied  from  such 
sources.  Nurseries  for  squid — so  valuable  as  tough  and  toothsome 
bait — may  yet  benefit  all  fishermen  alike. 

IV. — Danger-Depth  Limit 
There  is  one  point  regarding  territorial  waters  which  requires 
attention,  having  been  absolutely  ignored,  and  that  is  the  element 
of  depth. 

Every  maritime  country  with  shallow  water  round  its  coasts 
has  an  onerous  duty  thrust  upon  it — 
Responiibiu.         i*  To  remove  wrecks  dangerous  to  navigation. 

2.  To  place  lightships  and  buoys  at  dangerous  spots,  in 

addition  to  the  task  of  dredging,  in  order  to  obtain 

access  and  egress  to  and  from  its  coasts. 

Wherever  the  sea-bottom  can  be  reached  by  divers  it  acquires 

a  value  of  some  sort,  and  may  be  regarded  as  submerged  territory. 

The  responsibility  of  protecting  vessels  from  the  dangers  of  this 

Propel      submerged  territory  I  suggest  should  be  met  by  the  addition  to 

territorial  waters  of  all  seven-fathom  depths  at  low  water.    Divers 

can  descend  and  work  in  three  times  that  depth,  and  wrecks  even 

in  20  fathoms  may  be  in  such  a  position  as  to  be  a  source  of 

danger  to  passing  vessels,  although  below  12  fathoms  it  is  generally 
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sufficient  to  remove  the  masts  only.  However,  it  is  necessary 
to  keep  any  addition  to  territoriality  within  moderate  limits,  and 
I  select  seven  fathoms  as  a  suitable  depth,  inasmuch  as  that  is  the 
depth  in  which  naked  divers  can  do  a  fair  day's  work,  and  within 
which  they  ought  not  to  be  subjected  to  the  competition  of 
strangers  in  diving-dresses. 

I  have  examined  the  charts  of  the  world  sufficiently  to  see  that  Country 
the  only  countries  which  would  gain  any  important  addition  to 
their  waters  would  be  North- Western  Australia,  the  Bahamas,  and 
to  a  less  extent  Ceylon.  It  may  be  noticed  that  North-Western 
Australia  and  Ceylon  both  possess  pearl-fisheries,  and  can  justly 
advance  the  naked-diver  argument;  the  Bahamas  may,  by  the 
introduction  of  pearl-shells  and  bfiche-de-mer,  soon  be  able  to  do 
the  same,  if  she  cannot  do  so  already  on  account  of  sponge- 
fishing.  The  limit  is  easily  ascertained  by  the  lead-line,  and  this 
is  not  affected  by  fog. 

It  is  important  to  notice  that  in  legislating  for  pearl-fisheries, 
where  the  sea-bottom  is  a  valuable  possession,  a  depth  limit  is 
actually  provided,  and  is  in  operation  at  the  present  time.  In  the 
Ceylon  Regulations,  No.  3  of  181 1,  touching  the  pearl-fisheries, 
the  following  is  laid  down : — 

"  Vessels  navigating  the  inner  or  alongshore  passage  are  not  to 
hover  or  anchor  in  deeper  than  four  fathoms  of  water."  "  Vessels 
navigating  the  outer  passage  are  not  to  hover  or  anchor  within 
twelve  fathoms  of  water.1* 

The  Netherlands  Indian  Government  are  ndw  preparing  legis- 
lation on  the  same  subject,  and  propose  to  prohibit  diving  dresses 
in  less  than  five  fathoms  of  water. 

In  whatever  way  territorial  waters  may  be  agreed  to,  it  is  im- 
possible to  ignore  the  element  of  depth,  as  it  is  open  to  a  country 
to  build  up  from  shallow  bottom  above  the  surface,  and  by  so 
extending  its  territory  call  for  a  readjustment  of  its  territorial 
limit  seawards. 

I  only  know  of  one  place  where  doubt  would  occur  as  to  who 
should  remove  a  wreck,  and  that  is  between  France  and  Jersey,  a 
space  of  x6£  miles,  all  less  than  seven  fathoms  deep.     Terri- 
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torialise  that  water  equally  between  England  and  France,  and 
buoy  the  dividing  line,  and  neither  side  could  dispute  who  should 
accept  a  thankless  and  onerous  task. 

Advantages. — The  advantage  to  be  gained  by  such  additions  to 
territorial  waters  may  at  first  sight  appear  to  many  extremely 
problematical  and  obscure,  but  they  may  be  enumerated  as 
follows : — 

i.  Extension  of  inshore  fishery  rights. 

2.  Nurseries  for  fisheries,  especially  for  such  objects  as  are 
gathered  by  divers. 

3.  Submarine  shafts  for  mining  :  for  instance,  on  the  magnetic 
shoal  off  North-West  Australia,  the  seat  probably  of  a  mass  of 
iron-ore. 

4.  The  erection  of  artificial  shelter  for  vessels. 

In  conclusion,  it  appears  to  me  that  the  attempt  to  fix  upon 
some  hard-and-fast  rule,  applicable  and  likely  to  be  acceptable  to 
all  countries,  is  a  thankless  endeavour  to  adapt  practice  to  prin- 
ciple rather  than  to  derive  principle  from  practice.  The  jealousy 
with  which  every  nation  would  regard  its  gulfs  and  inlets  and  its 
port  approaches  would  alone  require  many  exceptions  to  any 
general  rule;  harbour  limits  are  required,  varying  with  the 
geographical  characteristics  of  each  place.  Again,  the  United 
States  have  made  good  their  claim  to  fish  down  the  centre  of  the 
Bay  of  Fundy,  the  coasts  of  which  are  British.  The  Gulf  of 
California  is  geographically  very  similar;  but  can  we  doubt  that 
if  this  gulf  were  to  become  the  scene  of  a  prosperous  fishery, 
especially  if  that  arose  through  artificial  assistance,  the  United 
States  would  object  strongly  to  any  British  fishermen  fishing  down 
the  centre  and  claiming  the  hospitality  of  the  coast  and  its  ports  ? 

The  exceptions  to  a  general  rule  would  prove  to  be  so  numerous 
that  there  would  be  no  rule  at  alL  But  I  see  no  reason  why  the 
nations  should  not  find  it  possible  and  convenient  to  lay  down  by 
chart  the  territorial  waters  of  each  country,  and  meet  each  case 
on  its  merits.  Even  if  a  universal  three-mile  limit  pure  and 
simple  were  accepted,  it  would  be  necessary  to  delineate  territorial 
waters  by  chart    The  soundings  are  always  low-water  soundings, 
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bat  the  coast -line  shown  does  not  clearly  show  low-water  mark, 
from  which  the  three-mile  limit  is  taken ;  neither  do  charts  always 
show  which  reefs  or  rocks  are  always  submerged.  Ocean  fisher- 
men would  always  require  special  charts  for  their  guidance,  and  it 
would  be  unfair  to  leave  them  in  the  future  as  they  have  been  left 
with  the  responsibility  of  deciding  for  themselves  what  waters  are 
open  to  them  and  what  are  closed.  Nations  need  not  be  so 
jealous  of  one  country  obtaining  some  little  concession ;  every 
addition  to  inshore  fisheries  is  likely  to  bring  benefit  to  the 
adjoining  offshore  fisheries.  The  hatching  establishment  in  New- 
foundland has  not  been  at  work  long,  yet  the  deep-sea  fishermen 
report  the  presence  of  enormous  numbers  of  codfish  a  year  or  two 
old  on  the  Banks. 

I  do  not  wish  to  legislate  the  ocean-fishermen  off  the  face 
of  the  globe ;  their  work  is  a  veritable  nursery  and  school  for 
seamen ;  it  is  unjust,  too,  to  term  them  pests  and  poachers ;  they 
are  more  sinned  against  than  sinners.  But  their  interests  are 
bound  up  closely  with  those  of  their  brethren  in-shore,  and  with 
the  existence  of  cordial  relations  with  the  "  adjacent  country." 

If  Russia  agrees  to  Norway  having  a  four-mile  limit,  is  it  im- 
possible for  England  and  France  to  acquiesce  ?  If  Norway  can 
plead  poverty  with  success,  may  not  the  inhabitants  of  Newfound- 
land and  Labrador  be  treated  with  generosity  ?  If  the  United 
States  and  Russia  are  allowed  exceptional  privileges  in  Behring 
Sea,  may  not  the  islands  in  the  Southern  Seas  be  allowed  a 
chance  of  fostering  the  few  remaining  seals  of  the  enormous  herds 
in  the  destruction  of  which  American  vessels  had  so  large  a  hand  ? 

And  lastly  I  will  ask,  If  the  claims  of  the  fair  sex  secure  such 
protection  to  seals,  may  not  the  pearl  banks  of  Ceylon,  Australia^ 
and  the  Netherlands  Indies  be  taken  favourably  into  consideration  ? 

But  to  secure  these  objects  I  fear  that  the  blanks  left  in  the 
draft  proposals  of  the  Institute  of  International  Law  can  never  be 
filled  in. 

Dr.  Evans  Darby  desired  personally  to  express  his  thanks  to 
Mr.  Haynes  for  the  very  able  and  exhaustive  paper  which  he  had 

I  2 
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read.  The  recent  award  of  the  Paris  Tribunal  had  awakened  a 
great  and  general  interest  in  the  question,  and  he  felt  sure  that 
Mr.  Haynes*s  paper  would  be  accepted  as  a  very  valuable  contri- 
bution to  its  study. 

Votes  of  Thanks  >  etc. 

Mr.  Gray-Hill  moved  that  the  cordial  thanks  of  the  Conference 
be  given  to  the  Lord  Mayor  of  London  for  the  kindness  and 
generosity  with  which  he  had  received  the  members  of  the 
Association  and  the  delegates  present  at  this  Conference — the 
third  Conference  of  the  Association  which  had  been  held  in  the 
City  of  London. 

His  lordship,  added  the  speaker,  had  received  them  in  a  manner 
worthy  of  that  great  city,  and  had  placed  at  their  disposal  that 
most  beautiful  chamber  for  their  meetings.  That  was  not  the  first 
time  the  Lord  Mayor  of  London  had  received  the  Association. 
He  remembered  very  well  that  in  1887,  when  they  were  in  the 
middle  of  the  question  which  he  thought  had  been  finally  solved 
that  day,  they  were  treated  with  great  kindness  and  hospitality 
by  the  Lord  Mayor  of  that  year.  He  trusted  that  his  lordship 
would  not  think  that  the  efforts  of  their  Association  had  been  in 
vain,  for  he  believed  they  had  successfully  dealt  with  a  matter  of 
great  importance  to  the  commerce  of  the  City  of  London,  and  to 
the  world  at  large.  Sir  Walter  Phillimork  seconded  the 
motion,  and  it  was  carried  unanimously. 

On  the  motion  of  Herr  Ahlers  (Hamburg),  seconded  by  Herr 
Van  Psborgh,  a  vote  of  thanks  was  accorded  to  the  Common 
Council  of  the  City  of  London  for  their  kindness  in  placing  their 
council  chamber  at  the  disposal  of  the  Conference. 

Mr.  Stephen  Dent  (North  of  England  Shipowners'  Association) 
then  moved : — 

"That  the  warmest  thanks  of  this  Association  and  of  the 
delegates  be  offered  to  the  President  for  his  great  assist- 
ance in  forwarding  the  objects  of  the  Association,  and 
especially  by  his  contribution  to  the  solution  of  the  ques- 
tion of  Affreightment" 
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Nothing  could  have  been  more  pleasing,  added  Mr.  Dent,  than 
the  spirit  of  conciliation  introduced  into  their  discussions  by 
Dr.  Sikveking,  and  personally  he  had  also  been  struck  by 
their  President's  wonderful  command  of  the  English  language. 
Mr.  Elisha  Smith  seconded  the  motion,  which  was  carried 
unanimously. 

It  was  also  unanimously  decided  :— 

"That  Sir  Richard  E.  Webster,  Q.G,  M.P.,  be  invited  to  be 
President  of  the  Association  for  the  ensuing  year." 

A  vote  of  thanks  was  further  accorded  to  the  Reception 
Committee  on  the  motion  of  Herr  Ahlers,  seconded  by  Mr.  W. 
Griffith. 

The  Conference  then  terminated,  most  of  the  delegates  and 
members  repairing  to  the  Mansion  House,  where  they  were 
entertained  at  luncheon  by  the  Lord  Mayor,  who  expressed  his 
regret  that  the  short  notice  which  had  been  given  him  did  not 
permit  of  his  offering  a  more  formal  invitation  to  dinner,  which  he 
should  have  been  glad  to  have  done. 


APPENDIX. 


bj  ^sanation  for  %e  fjtform  anb  Coirifiralmn  of 
t{jt  £ato  0f  Rations. 


40,  Chancery  Lank,  London, 
March,  1894. 

Sir, — In  accordance  with  a  wish  expressed  at  the  recent  Con- 
ference, the  Executive  Council  have  obtained  translations  into 
French  and  German  of  the  London  Conference  Rules  of 
Affreightment,  1893.  Both  translations  have  been  carefully 
revised  by  several  Members  of  the  Council,  and  it  is  believed 
that  they  will  be  found  to  be  accurate  and  trustworthy. 

Yours  faithfully, 


WALTER  G.  F.  PHILLIMORE, 
W.  EVANS  DARBY. 
CHARLES  STUBBS. 


On  behalf 

oftk* 
Executing 
Council, 


P.S. — We  may  remind  you  that  the  Rules  are  proposed  for 
those  trades  where  no  form  of  Bill  of  Lading  has  been  already 
settled  by  mutual  agreement  between  shipowner  and  merchant 


CONFERENCE  DE  LONDRES   RfeGLES 
D'AFFRfiTEMENT,   1893. 


1.  Le  propri&aire  de  navires  ne  sera  pas  responsable  des 
pcrtes  on  dommages  resultant  de  force  majeure,  fortunes  de  mer 
00  d'autres  eaux  navigables,  baraterie  (doleuse)  du  capitaine  ou 
de  V Equipage,  ennemis,  pirates,  troubles  civils,  brigands,  voleurs, 
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arrfit  ou  restrictions  de  princes,  gouvernements  ou  peuples, 
emeutes,  graves  ou  interruption  de  travail,  capture,  saisie  ou  arr£t 
par  la  voie  legale ;  ni  d'incendie  k  bord,  aux  depots  flottants  ou 
alleges,  ou  k  teire,  abordages,  dchouements,  explosions,  ruptures 
de  machines  ou  guindages,  ou  autres  accidents  en  mer,  dans 
d'autres  eaux  navigables  ou  dans  le  port,  m£me  ceux  occasionn^s 
par  la  negligence,  la  faute  ou  une  erreur  de  jugement  du  pilote, 
du  capitaine,  de  l^quipage,  ou  d'autres  pr^posds  du  proprietaire 
de  navires ;  ni  d'&hauffement,  d^p^rissement,  putrefaction,  rouille, 
Evaporation,  changement  d'etat,  drainage,  coulage,  casse,  ou  de 
toute  perte  ou  dommage  resultant  de  la  nature  des  marchandises, 
ou  de  rinsuffisance  de  l'eraballage,  ou  de  vermine ;  ni  de  l'avarie 
contract^  k  terre;  ni  d'obliteration,  erreurs,  insuffisance  ou 
absence  de  marques,  numdros,  adresses  ou  designation;  ni  de 
risques  de  depdts  flottants,  d'alieges  ou  de  transbordement 

2.  Le  proprietaire  de  navires  sera  responsable  des  pertes  ou 
dommages  resultant  de  tout  etat  impropre  du  navire  k  prendre  les 
marchandises  ou  de  tout  etat  d'innavigabilite  du  navire  k  son 
depart  pour  le  voyage.  Mais  les  vices  latents  k  la  coque,  aux 
machines,  k  l'armement  ou  k  requipement  ne  seront  pas  reputes 
etat  impropre  ou  innavigabilite,  s'ils  ne  resultent  pas  d'un  manque 
de  due  vigilance  de  la  part  du  proprietaire  de  navires,  ou  du 
capitaine  d'armement  ou  gerant  du  navire. 

3.  Le  proprietaire  de  navires  sera  responsable  des  pertes  ou 
dommages  occasionnes  par  defaut  de  soins  et  de  capacite,  dans  la 
mesure  de  ce  qui  est  raisonnable,  au  chargement  k  l'arrimage  et 
au  dechargement  des  marchandises.  La  responsabilite  du  pro* 
prietaire  de  navires  cessera  k  la  deiivrance  du  bord  du  navire, 
sous  palan. 

4.  Le  navire  a  la  faculte  de  faire  escale  en  tous  ports  dans 
quelqu'ordre  de  route  que  ce  soit,  de  naviguer  sans  pilote,  de 
remorquer  et  assister  des  bitiments  en  detresse,  et  de  derouter 
dans  le  but  de  sauver  des  personnes  ou  des  biens. 

5.  L'avarie  commune  se  reglera  selon  les  Rfegles  d*York  et 
d'Anvers. 
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BEFRACHTUNGS-REGELN  DER  1893** 
LONDONER  CONFERENZ. 


1.  Der  Rhederist  nicht  verantwortlich  fur  Verlust  oder  Schadcn 

entstanden  in  Folge  von  hoherer  Gewalt,  Gefahren   der  See 

oder  anderer  schiffbarer  Gewasser,  Baratterie  des  Schiffes  odcr 

der  Mannschaft,  Feinden,  Seeraubern,  burgerlichen  Unruhen, 

Raubern,  Dieben,  Arrest  und  Verfiigungen  von  hoher  Hand, 

.  Aufnihr,  Streiks  oder  Arbeits-Einstellung,  Nehmung  oder  ge- 

waltsamer   Besitzstorung   oder   civilrechtlichem   Arrest;    ferner 

von  Feuer  an  Bord,  im  Hulk  oder  Leichter  oder  am  Lande, 

von  Collisionen,  Strandungen,  Explosionen,  Niederbruch    von 

Maschinen  oder  Geschirr  oder  von  anderen  Unfallen  auf  See, 

anderen  schiffbaren  Gewassern  oder  im  Hafen,  selbst  wenn  durch 

Nachlassigkeit,  Fehler  oder  Irrthum  des  Lootsen,  Schiffers,  der 

Seeleute  oder  anderen  Angestellten   der   Rheders  verursacht; 

desgleichen  von  Erhitzung,  Verderb,  Faulniss,  Rost,  Schweiss,  Zer- 

setzung,  Schwinden,  Leckage  oder  Bruch,  oder  fur  irgend  einen 

Verlust  oder  Schaden  entstanden  aus  der  natiirlichen  Beschaffen- 

heit  der  Guter  oder  der  Mangelhaftigkeit  der  Verpackung  oder 

durch  Ungeziefer;  ferner  nicht  fur  Landbeschadigung,  auch  nicht 

fur  Verwischen,  Irrthiimer,  Mangelhaftigkeit  oder  ganzliches  Fehlen 

von  Marken,  Nummern,  Adressen  oder  Bezeichnungen ;   auch 

nicht  fur  Hulk-,  Leichter-  oder  Umladungs-Gefahr. 

2.  Der  Rheder  ist  verantwortlich  fiir  Verlust  oder  Schaden 
entstanden  in  Folge  irgend  eines,  fur  die  Uebernahme  der  Giiter 
ungeeigneten  Zustandes  des  Schififes  oder  in  Folge  irgend  einer 
Seeuntuchtigkeit  des  Schiffes  bei  Antritt  der  Reise.  Jedoch  soil 
irgend  ein  verborgener  Fehler  am  Schiff,  an  der  Maschine,  dem 
Zubehdr  oder  der  Ausriistung  nicht  als  ungeeigneter  Zustand 
oder  Seeuntuchtigkeit  angesehen  werden,  vorausgesetzt,  dass 
dieselben  nicht  einem  Mangel  an  gehoriger  Sorgfalt  des  Rheders, 
Correspondenzrheders  oder  deren  Geschaftstuhrers  zuzuschreiben 
sind. 
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3.  Dcr  Rheder  ist  verantwortlich  fur  Vcrlust  oder  Schaden 
entstanden  in  Folge  iigend  eines  Mangels  an  verstandiger  Sorgfalt 
und  Sachkunde  bei  der  Verladung,  Stauung  oder  Entloschung  der 
Giiter.  Die  Verantwortlichkeit  des  Rheders  endigt  mit  der 
Ablieferong  vom  Takel  des  Schiffes. 

4.  Das  Schiff  hat  Freiheit  iigend  welche  Hafen,  gleichviel  in 
welcher  Reihenfolge,  anzulaufen,  ohne  Lootsen  zu  fahren,  in  Noth 
befindliche  Schiflfe  ta  schleppen  and  ihnen  Beistand  zu  leisten, 
anch  von  der  Reise  abzuweichen,  urn  Menschenleben  oder  Eigen- 
thum  zu  retten. 

5.  Grosse  Havarei  ist  xuzahlenauf  Grand  der  York- Antwerpener 
Regeln* 
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PREFATORY   NOTE. 


The  following  pages  contain  a  record  of  the  proceedings  at  one 
of  the  most  successful  Conferences  ever  held  by  the  Association. 
It  was  attended  by  members  and  delegates  from  Belgium,. 
England,  France,  Germany,  Holland,  Italy,  and  the  United 
States.  The  leader  of  the  English  Bar,  Her  Majesty's 
Attorney-General,  appropriately  presided  over  a  conference 
held  in  the  very  city  where  his  father,  the  late  Mr.  Thomas 
Webster,  Q.C.,  assisted  in  founding  the  Association  twenty-two 
years  before.  He  was  supported  by  the  b&tonnitr  of  the  Brussels 
Bar,  the  leader  of  the  English  Admiralty  Bar,  and  other  members 
of  the  legal  profession,  including  some  of  great  eminence,  from 
Belgium,  England,  France,  Holland,  and  Italy.  Commercial  in- 
terests were  well  represented  by  delegates  of  shipowners'  and  under- 
writers* associations  in  England  and  Germany.  A  new  element  was 
also  present  in  the  persons  of  a  number  of  delegates  from  Peace 
Societies  in  England,  Holland,  and  Italy,  who  had  been  specially 
invited  by  the  Executive  Council  to  attend  the  Conference,  in  view 
of  the  facts  that  the  usual  annual  Peace  Congress  had  this  year 
fallen  through,  and  that  the  principal  subject  to  be  discussed  at 
the  Conference  was  that  of  International  Arbitration.  Amongst 
these  delegates  were  several  ladies,  one  of  them  being  the  widow 
of  Mr.  Henry  Richard,  M.P.,  whose  work  in  the  cause  of  peace 
and  interest  in  the  Association  can  never  be  forgotten  by  those 
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who  had  the  privilege  of  working  with  him.  The  French  Soci&£ 
de  Legislation  Compar^e  sent  a  delegate;  and  two  English 
philanthropic  societies,  specially  interested  in  the  discussions  on 
questions  arising  under  the  Brussels  Anti-Slavery  Convention  of 
1890,  were  also  represented. 

Thus  constituted,  and  possessing  in  Sir  Richard  Webster  so 
efficient  a  President,  the  Conference  could  hardly  fail  to  make 
its  mark.  Its  discussions  will  doubtless  have  their  influence  ere 
long  on  the  legislation  of  States,  on  Treaties,  and  on  the  other 
elements  which  go  to  the  making  of  International  Law.  The 
code  of  procedure  for  Courts  of  International  Arbitration  adopted 
by  the  Conference  should  be  found  useful  by  those  who  have  to 
frame  Conventions  for  the  settlement  by  such  tribunals  of  inter- 
national disputes.  The  rules  adopted  with  regard  to  Territorial 
Waters  will  probably,  in  like  manner,  affect  national  legislation, 
international  conventions,  the  practice  of  government  departments, 
and  even  the  decisions  of  the  Courts,  all  over  the  civilised  world. 
The  resolutions  in  favour  of  the  repression  of  the  African  Liquor 
Traffic,  and  for  the  non-recognition  of  the  Status  of  Slavery  in 
European  protectorates  on  that  continent,  will,  it  may  be  con- 
fidently hoped,  strengthen  the  pressure  brought  to  bear  on  the 
Governments  which  must  deal  with  these  questions.  The  impor- 
tant resolutions  adopted  with  regard  to  the  desirability  of  a 
uniform  law  regulating  the  consequences  of  Collisions  at  Sea 
may  be  expected  to  lead  to  international  action  for  putting  an 
end  to  the  intolerable  confusion  that  at  present  prevails.  With 
regard  to  the  Execution  of  Foreign  Judgments  and  the  question 
of  conflicting  Rules  of  Nationality,  the  Conference  has  contributed 
valuable  material  for  more  direct  action  in  the  future. 

To  His  Majesty  the  King  of  the  Belgians,  to  several  members 
of  the  Belgian  Government,  to  the  authorities  of  the  City  of 
Brussels,  and  to  other  inhabitants  of  that  city,  who  contributed 
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to  the  social  attractions  of  the  Conference,  the  Association  owes 
-a  debt  of  gratitude.  Those  of  its  members  from  other  lands  who 
were  privileged  to  attend  the  Conference  carried  away  a  warm 
sense  of  the  kindness  of  which  they  had  been  the  objects. 

I  take  this  opportunity  of  expressing  my  thanks  to  Dr.  W. 
Evans  Darby  for  kindly  preparing  and  issuing  the  Report  of  the 
previous  Conference,  during  my  absence  with  the  Opium  Com- 
mission in  India. 

JOSEPH  G.  ALEXANDER, 

Hon.  General  Secretary. 

33,  Chancery  Lane,  London, 
January  1896. 
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CONSTITUTION  OF  THE  ASSOCIATION. 


L    The  name  of  the  Association  shall  be  "  The  International  Name. 
Law  Association." 

II.  The  Association  shall  consist : —  Members, 
i.  Of  all  those  who  participated  in  the   Conference  at 

Brussels,  commencing  the  nth  October,  1873  ; 

2.  Of  all  who  on  their  application  are  or  who  shall  be 

admitted  by  this  Conference,  or  by  a  future  one,  or 
by  the  Executive  Council ; 

3.  Of  such  delegates  from  other  Associations,  formed  for 

the  prosecution  of  the  same  objects,  as  may  be 
approved  by  the  Executive  Council ;  each  of  which 
Associations  is  to  be  entitled  to  nominate  from 
time  to  time  two  delegates ; 

4.  Of  Honorary  Members. 

III.  The  objects  of  the  Association  shall  be  the  Reform  and  objects. 
Codification   of   the   Law  of   Nations.     Its  relations  with  the 
Institute  of  International  Law,  founded  at  Ghent  in  September 

1873,  shall  be  such  as  were  determined  by  the  Conference  at 
Brussels  in  October  1873. 

IV.  There    shall  be    an  Honorary  President,  a  President,  officers. 
Honorary    Vice-Presidents,    Vice-Presidents,     a    Treasurer,    a 
Council  of  sixty  Members,  of  whom  eighteen  shall  be  an  Executive 
Council,  and  a  General  Secretary,  with  such  other  Secretaries 

and  Officers  as  the  Executive  Council  may  from  time  to  time 
appoint 

V.  At  each  Annual  Conference  the   Presidents  and  other  Election  of 
Officers  shall  be  appointed  for  the  year  ensuing,  and  shall  con-      cc"' 
tinue  in  office  until  others  are  appointed.    The  office  of  President 

shall  not  be  tenable  for  more  than  two  successive  years.  The 
office  of  General  Secretary  shall  be  permanent,  subject  to  change 
by  the  Association  at  any  Annual  Conference.    The  duties  of 
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Quorum. 
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the  General  Secretary  and  of  the  other  officers  shall,  except  as 
herein  provided,  be  fixed  by  the  Executive  Council. 

VI.  The  Executive  Council  shaH^liave  the  general  direction 
of  the  affairs  of  the  Association  in  the  intervals  between  the  Con- 
ferences. It  shall  have  power  to  appoint  Vice-Presidents,  to 
make  Bye-laws,  to  appoint  Committees  for  special  objects,  to  fill 
vacancies  occurring  between  the  Annual  Conferences,  and  to  fix 
upon  such  place  or  places  of  business  as  may  be  expedient.  It 
shall  also  have  the  power  of  nominating  Honorary  Vice-Pre- 
sidents, approving  Local  Committees,  and  nominating  for  the 
year  all  such  officers  as  the  Association  shall  omit  to  nominate 
at  its  Annual  Conference.  The  President,  Vice-Presidents, 
Treasurer,  and  General  Secretary  shall  be  ex-officio  Members  of 
the  Executive  Council.  Five  Members  shall  constitute  a  quorum 
of  the  Executive  Council,  inclusive  of  any  ex-officio  Members  who 
may  be  present  at  the  meeting  of  the  Executive  Council. 

VII.  There  shall  be  an  Annual  Conference  of  the  Association, 
to  be  held  at  such  time  and  place  as  shall  have  been  appointed  at 
the  preceding  Annual  Conference  or  by  the  Executive  Council, 
and  also  such  other  Conferences  as  in  the  opinion  of  the  Execu- 
tive Council  circumstances  may  render  expedient 

VIII.  The  Members  present  at  the  time  and  place  fixed  for 
the  opening  of  an  Annual  Conference  shall  constitute  a  quorum 
for  the  transaction  of  business. 

IX.  The  order  of  business  at  each  day's  meeting  shall  be  as 
follows : — 

i.  Reading  the  minutes  of  the  preceding  meeting,  unless 
the  reading  is  dispensed  with  by  a  vote  of  the  Con- 
ference ; 

2.  Receiving  such  communications  as  may  be    recom- 

mended by  the  Executive  Council  for  the  con- 
sideration of  the  Association ; 

3.  Discussing  such  propositions  as  may  be  recommended  by 

the  Executive  Council  for  discussion,  and  disposing 
thereof  as  the  Conference  may  determine. 

X.  The  language  in  which  the  discussions  shall  be  carried  on 
and  the  minutes  kept  shall  be  that  of  the  country  where  the 
Conference  is  held,  unless  the  Conference  otherwise  direct ;  but 
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each  Member  may  write  or  speak  at  his  option  in  his  own 
language. 

XL    A  Member  shall  not  speak  more  than  once  on  the  same  Speeches, 
subject,  except  in  reply  or  explanation,  and  not  more  than  ten 
minutes  at  a  time,  except  by  leave  of  the  Conference. 

XII.  After  each  Annual  Conference  its  Transactions  shall  be  Trantac- 

ttoot. 

published  in  a  volume,  under  the  direction  of  the  Executive 
Council,  which  volume  shall  contain  the  Minutes  of  the  Con- 
ference and  such  papers  as  may  be  ordered  to  be  printed. 

XIII.  Each  Member  of  the  Association  shall  pay  to  the  Contribu- 
Treasurer  an  annual  sum  of  One  Pound  sterling,  or  its  equivalent, 

or  a  sum  of  Ten  Pounds  sterling,  or  its  equivalent,  for  life 
membership.  Each  Association  admitted  to  membership  shall, 
however,  be  required  to  pay  an  annual  sum  of  Two  Pounds 
sterling  or  its  equivalent  Each  such  Association  may  nominate 
to  any  Conference  any  number  of  delegates  not  exceeding  five, 
provided  that  for  every  delegate  beyond  two  such  Association  shall 
pay  a  further  sum  of  One  Pound  sterling,  or  its  equivalent 

XIV.  No  expenditure  shall  be  made,  nor  liability  incurred,  Expendi- 
beyond  the  amount  of  funds  in  the  hands  of  the  Treasurer. 

XV.  This  Constitution  may  be  amended  at  any  Annual  Con-  Amendment 

of  Consthu- 

ference  by  a,  vote  of  three-fourths  of  the  Members  present ;  two  tfon. 
<lays'  previous  notice  having  been  given  of  the  motion  to  amend. 


OFFICERS   OF   THE    ASSOCIATION. 


3?rcsi6cnt. 

Sir  Richard  £.  Webster,  G.C.M.G.,  M.P.,  Her  Britannic  Majesty*! 
Attorney-General. 

^onoraro  l?tce 'Jfrestocnfo. 

AMERICA  (UNITED  STATES), 

Han.  Bancroft  Davis,  late  Minister-Plenipotentiary  at  the  Court  of  Berlin. 
Hon.  W.  C.  Endicott,  Judge  of  the  Supreme  Court  of  Massachusetts. 
Hon.  S.  J.  Field,  Judge  of  the  Supreme  Court  of  the  United  States. 
Hon.  Carl  Schurtz,  late  Secretary  of  the  Interior. 

BELGIUM. 
Baron  Lambermont,  Ministre  d'£taU 

CHINA. 

His  Excellency  Kuo-Taj-in,  late  Envoy-Extraordinary  and  Minister- 
Plenipotentiary  at  the  Court  of  St.  James's. 

DENMARK. 
Dr.  Jur.  A.  Hindenburg,  Attorney-General,  Copenhagen. 

FRANCE. 
M.  Charles  Lucas,  Member  of  the  Institute. 

GREAT  BRITAIN. 

Rl  Hon.  George  Denman,  P.C.,  late  Judge  of  the  Queen's  Bench  Division 

of  the  High  Court  of  Justice. 
Hon.  Sir  Charles  Edward  Pollock,  Judge  of  the  Queen's  Bench  Division 

of  the  High  Court  of  Justice. 
Sir  Travers  Twiss,  Q.C.,  D.C.L.,  F.R.S.,  late  Queen's  Advocate. 
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ITALY. 

Baron  Andrea  Podesta,  Member  of  the  High  Chamber  of  Parliament,  and 

Syndic  of  the  City  of  Genoa. 
P.  Boselli,  Secretary  of  State  for  Industry  and  Commerce,  President  of  the 

Academy  of  Sciences,  Turin. 

JAPAN. 

His  Excellency  Viscount  Kawasse  Masataka,  Envoy-Extraordinary  and 
Minister- Plenipotentiary  at  the  Court  of  St  James's. 

NETHERLANDS. 

F.  B.  Coninck-Liefsting,  Judge  of  the  Supreme  Court  of  the  Netherlands. 
E.  J.  B.  Cremers,  late  Minister  of  Foreign  Afiairs,  Member  of  the  Second 
Chamber. 

SWEDEN  AND  NORWAY. 

A.  P.  Bergstrom,  late  Minister  of  the  Interior. 


AUSTRIA 

CAPE  OF 

HOPE 

DENMARK 

EGYPT 

ENGLAND 

FRANCE 


GOODj 


GERMANY . 


ITALY 


"gKce-lfrestoente. 

Dr.  Heinrich  Jaqubs,  Vienna. 
Hon.  Sir  J.  H.   De  Villibrs,  K.C.M.G.,  Chief 
Justice,  Capetown. 

Dr.  C  Goos,  Ministre  des  Cultes,  Copenhagen. 

Hon.  Sir  John  Scott,  K.C.M.G.,  Cairo. 

Sir  Walter/  G.  F.  Phillimore,  Bart,  D.C.L., 
London. 

A.  Bouchbr-Cadart,   President  of  the  Court  of 

Appeal,  Paris. 
Charles  Demangeat,  Counsellor  of  the  Court  of 

Cassation,  Paris. 
Daniel  de  Folleville,  formerly  Professor  of  Law 

in  the  University  of  Douai. 
£douard  Clunet,  Advocate  before  the  Court  of 

Appeal 

Dr.  L.  Goldschmidt,  Royal  Privy  Councillor  and 

Professor  in  the  University  of  Berlin. 
Consul  H.  H.  Meier,  late  Chairman  of  the  North 

German  Lloyd,  Bremen. 

Chas.  F.  Gabba,  Professor  in  the  University  of 
Pisa. 

Comm.  Aug.  Pierantoni,  Senator  of  the  Kingdom 
and  Professor  in  the  University  of  Naples. 

Marchese  Alessandro  Corsi,  Professor  in  the  Uni- 
versity of  Pisa. 
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NETHERLANDS ...  Dr.  T.  M.  C.  Asser,  Counsel  to  the  Ministry  of 
Foreign  Affairs,  and  Professor  in  the  University 
of  Amsterdam. 

NORWAY C.    H.    Schweigaard,    late    Minister    of    State, 

Christiania. 

SWEDEN    Dr.  S.  A.  Hedlund,  Member  of  the  First  Chamber, 

Gothenburg. 

UNITED  STATES...    Hon.  Chas.  A.  Peabody,  New  York. 


gouttcil. 

•The  PRESIDENT,  \ 

•The  Vice-Presidents,  I  . 

•The  Treasurer,  f    E*'°ffi™>- 

•The  Hon.  Gen.  Secretary,    I 
•Arnold,  W.,  London. 
•Barclay,  T.,  LL.B,  Ph.D.,  Paris. 

Berlingieri,  Prof.  Aw.  Francesco,  Genoa. 

Bensa,  Prof.  Enrico,  Genoa. 

Bensa,  Prof.  Paolo  Emilio,  Genoa. 

Boselli,  P.,  Turin. 
•Brown,  Joseph,  Q.C.,  London. 
•Brunard,  Hubert,  Brussels. 
•Carver,  T.  G.,  M.A,  London. 

Caveri,  Aw.  Maurizio,  Genoa. 

Coudert,  F.  R.,  New  York. 
•Darby,  W.  Evans,  LL.D.,  London. 

Dickson,  Oscar,  Gothenburg. 
♦Elmslie,  K.  W.,  London. 

Glover,  John,  London. 

Graffagni,  Aw.  Angelo,  Genoa. 

Grasso,  Prof.  Giacomo,  Genoa. 
♦Hill,  Gray,  Liverpool. 

Kelvin,  Lord,  LL.D.,  F.R.S.,  Glasgow. 

Krapf-Liverhop,  Chevalier  F.  de,  London. 
•McArthur,  Charles,  Liverpool. 

Mingotti,  Comm.  Giuseppe,  Genoa. 

Orsini,  Aw.  Tito,  Genoa. 

Passy,  Frederic,  Paris. 
*  Pears,  E.  A.,  London. 

Peborgh,  E.  van,  Antwerp. 

Platt,  Ch.,  Philadelphia,  U.S.A. 

Ponsiglioni,  Prof.,  Genoa. 

♦Raikes,  F.  W.,  LL.D.,  Q.C.,  London. 

•Rolin,  £douard,  Brussels. 

*  Members  of  the  Executive  Council. 
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Scherzer,  Chevalier  C.  DE,  Austrian  Consul-Gencral,  Genoa. 

Shand,  Right  Hon.  Lord,  P.C.,  London. 

Simon,  Sir  John,  Q.C.,  London. 
♦Snapb,  Alderman  Thos.,  Liverpool. 
•Spinks,  Thomas,  Q.C.,  D.C.L.,  London. 
•Stubbs,  Charles,  M.A.,  LL.D.,  London. 
♦Tomkins,  F.  J.,  D.C.L.,  London,  and  Denver,  U.S.A. 

treasurer. 

The  Rt.  Hon.  Sir  John  Lubbock,  Bart.,  P.C.,  M.P.,  F.R.S. 

jankers. 

Robarts,  Lubbock,  &  Co.,  15,  Lombard  Street,  London. 

<$onorarg  general  §ccrefarp. 
J.  G.  Alexander,  LL.B.,  London. 

ftonorarp  gnfcrnattonal  Secretaries. 

Charles  Stubbs,  M.A.,  LL.D.,  London. 
T.  Barclay,  LL.B.,  Ph.D.,  Paris. 

eflsstetanf  gecrcfarp. 

Alexander  Scott,  London. 

•  Members  of  the  Executive  Council. 
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An  obelisk  (f)  signifies  Life  Membership. 

Agrippina.     See-,   Floss-  und    Landtransport-Versicheningi-Gctellscluft, 

Rheingasse  6,  Cologne. 
Ahlers,  Jacob,  Hamburg. 

Alexander,  J.  G.,  LL.B.,  33,  Chancery  Lane,  I^ondon. 
Annecke,  Consul  Walter,  Secretary  of  the  Deutscher  Handelstag,  Berlin. 
Arnold,  W.,  4  to  6,  Throgmorton  Avenue,  London. 
Assxr,  Professor  T.  M.  C,  Counsel  to  the  Foreign  Office,  Amsterdam. 
Association  of  Average  Adjusters,  Capel  Court,  London. 
Austro-Hungarian  Lloyd's  Steam  Navigation  Company,  Trieste. 
Actran,  C,  2,  Rue  de  l'Ormeau,  Marseilles. 


Badcock,  B.  F.,  17,  Water  Street,  Liverpool. 

Baden-Powell,   Sir   George,  K.C.M.G.,    M.P.,   114,    Eaton   Square, 

London. 
Bailey,  John  Rand,  Les  Oliviers,  Cimiez,  Nice. 
Baldwin,  Professor  Simeon  E.,  69,  Church  Street,  New  Haven,  U.S.A. 
Barclay,  T.,  LL.B.,  Ph.D.,  17,  Rue  Pasquier,  Paris. 
Berungieri,  Professor  Aw.  Francesco,  Via  Garibaldi  20,  Genoa. 
Benedict,  Robert  D.,  68,  Wall  Street,  New  York. 
Bensa,  Professor  Enrico,  19,  Via  S.  Bernardo,  Genoa. 
Bensa,  Professor  Paolo  Emilio,  Genoa. 
Blaess,  Walther,  8,  Rue  Grammaye,  Antwerp. 
Bobxen,  F.   F.  Eduard,    Consul-General,    Gr.    Reichenstrasse    23-27, 

Hamburg. 
BoissEVAiN,  G.  M.,  4,  Tesselschaderstraat,  Amsterdam. 
Borchardt,  Dr.  Oscar,  Franzosische  Strasse  32,  Berlin. 
Borsen  Comite,  Riga. 

Boselli,  P.,  President  of  the  Academy  of  Sciences,  Turin. 
IBoucher-Cadart,  Alfred,  Director  of  the  SureU  Genervfe,   14,   Rue 

Chauveau-Lagarde,  Paris. 
Bourne,  H.  R.   Fox,  Secretary  of  the  Aborigines  Protection  Society, 

Broadway  Chambers,  Westminster. 
Braccifortj,    Professor   Dr.    Conte  Ferdinando,  Via  Borgo   Spesso 

23,  Milan. 

C 
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Brainerd,  Cephas,  Counsellor-at-Law,  47,  Cedar  Street,  New  York. 

Bristol,  The  Most  Hon.  the  Marquess  of,  Ickworth,  Bury  St.  Edmunds. 

Britannia  Steam  Ship  Insurance  Association,  Limited,  17,  Grace- 
church  Street,  London. 

British  and  Foreign  Marine  Insurance  Co.,  Liverpool. 

British  Shipowners'  Mutual  Protection  and  Indemnity  Associa- 
tion, 23,  Rood  Lane,  London. 

British  Steamship  Owners'  Association,  Sunderland. 

Brown,  A.  H.,  M.P.,  12,  Grosvenor  Gardens,  London. 
fBROWN,  Joseph,  Q.C.,  2,  Essex  Court,  Temple,  London. 

Brunard,  Hubert,  73,  Boulevard  de  Waterloo,  Brussels. 

Butler,  W.  H.,  4,  Cook  Street,  Liverpool. 


Carver,  T.  G.,  M.A.,  2,  Garden  Court,  Temple,  London. 

Casuto,  Com.  Aw.  Dario,  Piazzo  Vittoria  Emanuele  12,  Leghorn. 

Caveri,  Aw.  Maurizio,  Campetto  1,  Genoa. 

Cercle  des  Anciens  Etudiants  de  l'Institut  Superieur  de  Com- 
merce d'Anvbrs,  Antwerp. 

Chamber  of  Commerce,  Antwerp. 

Chamber  of  Commerce,  Breslau. 

Chamber  of  Commerce,  Incorporated,  Cardiff. 

Chamber  of  Commerce,  Incorporated,  Dundee. 

Chamber  of  Commerce,  Hamburg. 

Chamber  of  Commerce  and  Shipping,  Incorporated,  Hull. 

Chamber  of  Commerce,  Leipsic. 

OpAMBBR  of  Commerce,  American,  Liverpool. 

Chamber  of  Commerce,  Lubeck. 

Chamber  of  Commerce,  Melbourne. 

Chamber  of  Shipping  of  the  United  Kingdom,  Whittington  House, 
Leadenhall  Street,  London. 

Clunet,  E.,  Avocat  a  la  Cour  d'Appel,  1,  Place  Boieldieu,  Paris. 

Clunie,  J.  M.,  1,  Fenwick  Street,  laverpool. 

Collins,  H.  W.,  3,  Union  Court,  Castle  Street,  Liverpool. 

Condict,  J.  Elliot,  San  Francisco. 

Comite  des  Assureurs  Mari times  de  Paris,  i,  Rue  du  4  Septembre, 
Paris. 

Comite  des  Assureurs  Maritimes  du  Havre,  Havre. 

Colomb,  Rear-Admiral  P.  H.,  R.N.,  London. 

Congdon,  Frank,  B.A.,  LL.B.,  Ernest  and  Cranmer  Building,  Denver, 
Colorado,  U.S.A. 

Coninck-Liefsting,  Hon.  F.  B.,  Vice-President  of  the  Supreme  Court  of 
the  Netherlands,  The  Hague. 

Cookes,  Thos.  S.,  32,  Cornhill,  London. 

Corsi,  Professor  Marquis  Alessandro,  Viale  Umberto  6,  Pisa. 

Coudert,  F.  R.,  Advocate,  68  and  70,  William  Street,  New  York. 
tCRAWSHAY,  George,  London. 

Crease,  Gen.  J.  F.,  C.B.,  c.o.  Messrs.  Burnett  &  Co.,  123,  Pall  Mall, 
London. 
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Ciemers,  £.  J.  B.,  late  Minister  of  Foreign  Affairs,  Member  of  the  Second 

Chamber,  The  Hague. 
Darby,  W.  Evans,  LL.D.,  Secretary  of  the  Peace  Society,  47t  New  Broad 

Street,  London. 
Davies,  Julien  T.,  A.M.,  LL.B.,  32,  Nassau  Street,  New  York. 
tDxvis,  The  Hon.  Bancroft,  late  Minister-Plenipotentiary  of  the  United 

States  of  America  at  the  Court  of  Berlin,  1621,  H  Street,  Washington. 
Demahgeat,  C,  Counsellor  of  the  Cour  de  Cassation  >  62,  Rue  St.  Pladde, 

Paris. 
Dwman,  Rt.  Hon.  George,  P.C.,  late  Judge  of  the  Common  Plqas  Division 

of  the  High  Court  of  Justice,  8,  Cranley  Gardens,  London,  S.W. 
Ducamps,  Chevalier,  Chateau  de  Grismonster,  par  Ferriere,  Liege. 
Diutscher  Lloyd,  Transport-Versicherungs-Actien-Gesellschaft,  *  Burg 

Strasse,  Berlin. 
fDiCKsoN,  Oscar,  Member  of  the  Swedish  Parliament,  Gothenburg. 
Dot*,  Dr.  M.  von,  Editor  of  the  Truster  Zeitung,  Trieste. 
Duebeck,  L.  C,  Rotterdam. 
Drummond,  W.  V.,  Shanghai. 
Duhcan,  Lucius  C,  M.A.,  LL.B.,  London. 
Dchckzr,  Arthur,  Hamburg. 
DtmsTAN,  W.,  4  to  6,  Throgmorton  Avenue,  London. 
Dupuis,  C,  12,  Place  de  la  Bourse,  Paris. 

Dusseldorfer  Allgembine  Vers  icherungs-Gesellsch  aft,  Dttsseldorf. 
DunLH,  C.  C,  Wijnhaven  13,  Rotterdam. 

Edwards,  E.  E.,  4,  Chapel  Street,  Liverpool 

Eeteh,  E.  van,  5,  Jan  Van  Lier  Straat,  Antwerp. 

Eidghiossenische    Transport  -  Versicherungs  •  Gesellschaft    (La 

Federale),  Zurich. 
Elmslie,  K.  W.,  Average  Adjuster,  63,  Cornhill,  London. 
EftDicorr,  Hon.  W.  C,  Judge  of  the  Supreme  Court  of  Massachusetts, 

Salem,  Massachusetts. 

Field,  Hon.  S.  J.,  Judge  of  the  Supreme  Court  of  the  United  States, 

Washington. 
Follevtlle,  Professor  Daniel  de,  22,  Rue  Clauzel,  Paris. 
"Fohciere,"  Compagnie  d*  Assurances,  12,  Place  de  la  Bourse,  Paris. 
Forbes,  Francis,  34,  Nassau  Street,  New  York. 
France,  Louis,  49,  Rue  Leopold,  Antwerp. 
Fianefurter  Transport-Unfall-  und  Glas-Versicherungs-Actien- 

Gesellschaft,  Frankfort-on-the-Main. 
Fredericksen,  F.,   Manager  of  the  Northern  Shipowners'  Association, 

Christiania. 
Fkoiiageot,  Dr.  Henri,  Avocat  a  la  Cour  d'Appel,  15,  RuedeDouai,  Paris. 

Gabba,  Professor  Charles  Francis,  Pisa. 

Gqceral  Shipowners1  Society,  Whittington  House,  Leadenhall  Street, 
London. 
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Genicot,  Francis,  Dispacbeur,  Antwerp. 

Gerdes,  A.,  Aux  Cayes,  Haiti. 

Germaine,  R.  A.,  M.A.,  I,  Temple  Gardens,  London. 

Ghio,  Giovanni,  Via  Cartari  5,  Genoa. 

Glover,  J.,  88,  Bishopsgate  Street,  London. 

Glyn,  Walter,  20,  Water  Street,  Liverpool. 

GOLDSCHMIDT,  Professor  Dr.  L.,  University,  Berlin. 

Goes,  Professor  C,  Ministre  des  Cultes,  Copenhagen. 

Goubareff,  D.  N.,  Villa  Goubareff,  Beaulieu,  par  ViUefranche-sur-mer, 

Alpes.Maritimes,  France. 
Graffagni,  Aw.  Angelo,  Via  Giustiniani  25,  Genoa. 
Grasso,  Professor  Giacomo,  University,  Genoa. 
Green,  Ashbel,  5,  Vanderbilt  Avenue,  New  York. 
Griffith,  Wm.,  17,  Bedford  Row,  Gray's  Inn,  London. 

Halkier,  Dr.  Herman,  Advocate  of  the  Supreme  Court,  Kronprinscsse- 

gade  2,  Copenhagen. 
Hamm,  Oberstaats-Anwalt,  Cologne. 
Hansen,  Johan,  Consul-General,  Copenhagen. 
Hartlepool  Shipowners'  Society,  West  Hartlepool. 
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Joseph  G.  Alexander, 

Hon.  Gen.  Sec. 
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The  International  Law  Association 

{heretofore  known  as  The  Association  for  the  Reform  and 
Codification  of  the  Law  of  Nations). 


SEVENTEENTH    CONFERENCE. 

BRUSSELS,    1895. 


PROCEEDINGS. 


TUESDAY,    ist    OCTOBER. 

Morning  Sitting. 

The  members  of  the  Conference  assembled  at  10.30  a.m.  at  the 
Palais  des  Academies,  Brussels,  under  the  presidency  of  Sir 
Richard  Everard  Webster,  G.C.M.G.,  M.P.,  Her  Britannic 
Majesty's  Attorney-General,  and  President  of  the  Association. 

Mons.  de  Burlet,  Ministre  des  Affaires  £trangferes  and  Chef  du 
Cabinet  in  the  Belgian  Ministry,  delivered  the  following  Address 
of  Welcome : — 

Messieurs, 

U Association  Internationale  pour  le  Progrfes  du  Droit 
des  Gens  a  bien  voulu,  pour  ce  congres,  demander  &  notre  pays 
rhospitalit£  Mon  premier  devoir  est  de  vous  en  remercier  en 
son  nom  et  de  vous  souhaiter  cordialement  la  bienvenue. 

Pays  neutre,  essentiellement  paemque,  soucieux  avant  tout  de 
maintmiT  des  relations  Igalement  amicales  avec  toutes  les 
Puissances,  la  Belgique  applaudit  aux  g^n&eux  et  persev&ants 
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efforts  de  ceux  qui,  en  dehors  de  Faction  officielle  et  de  Finterven- 
tion  des  Gouvernements,  se  sont  vou&  k  la  propagation  des  id£es 
^qui  tendent  k  conserver  et  k  consolider  la  paix  entre  les  nations. 

Nous  donnions  nagufere  une  preuve  publique  de  nos  senti- 
ments en  recevant,  dans  cette  cite,  les  membres  de  la  Conference 
interparlementaire  de  Farbitrage  et  de  la  paix.  Ai-je  besoin, 
Messieurs,  de  vous  dire  que  vous  recontrerez  chez  nous  la  m£me 
bienveillance,  le  m£me  desir  de  faciliter  vos  travaux,  et  de  rendre 
aussi  agr&ble  que  possible  le  court  s^jour  que  vous  allez  faire 
dans  notre  pays  ? 

Comme  la  Conference  interparlementaire,  vous  avez  inscrit  en 
t£te  de  votre  programme  les  questions  se  rattachant  k  Forganisa- 
tion  d'une  juridiction  arbitrate.  Mais  vous  avez  pensd  que  vos 
travaux  n'en  seraient  pas  moins  fructueux,  si  vous  les  etendiez  k 
Fetude  des  problfemes  spetiaux  du  droit  international  public  et 
priv&  Vous  estimez  que,  pour  assurer  le  rfegne  de  la  paix,  il  est 
utile  de  remonter  aux  origines  des  conflits;  et  que  pour  faire 
disparaitre  les  duT^rends  qui  troublent  les  relations  des  peuples,  il 
faut  chercher  k  en  eteindre  la  source.  Les  questions  sp&iales,  si 
nombreuses  et  si  importantes,  qui  forment  la  matifere  permanente 
de  vos  deliberations,  Fautorite  qu'ont  rapidement  acquise  plu- 
sieurs  des  decisions  de  vos  assemblies  ant&ieures,  attestent 
combien  vous  £tes  p6n6tx6s  de  cette  verite,  et  combien  vous  la 
realisez  heureusement 

Le  choix  des  questions  qui  vont  £tre  trait^es,  cette  ann^e,  la 
notori&e  et  la  haute  competence  des  rapporteurs  promettent  une 
session  f&onde,  et  des  enseignements  dont  la  science  juridique  et 
les  relations  internationales  tireront,  je  n'en  doute  pas,  un  grand 
profit 

Je  ne  puis  m'emp6cher,  Messieurs,  de  mentionner  ici,  parmi 
les  questions  portdes  h.  votre  programme,  celles  qui  sont  relatives 
k  Fex^cution  de  Facte  de  la  Conference  de  Bruxelles  du  2  juillet 
1890.  La  cause  de  Fabolition  de  Fesclavage  nous  est  chfere  k  plus 
d'un  titre.  Si  Facte  de  Bruxelles  est  la  charte  des  obligations  que 
les  Puissances  ont  librement  accept&s  pour  concourir  h.  cette 
grande  ceuvre,  et  s*il  leur  appartient  d'accomplir  ces  obligations 


(    33    ) 

dans  la  plenitude  de  la  Souverainetl,  je  ne  vous  en  f&icite  pas 
moms,  Messieurs,  d'avoir  pens£  que  la  liberation  de  la  race  noire 
m&ite  toujours  d'attirer  l'attention  des  publicistes  et  des  savants. 
En  invitant  le  public  h.  s*en  occuper  avec  vous,  en  lui  faisant  part 
du  r&ultat  de  vos  observations  et  de  vos  dtudes,  vous  aurez  rendu 
a  cette  noble  cause  un  nouveau  et  rdel  service. 

Vous  avez,  Messieurs,  tous  les  titres  pour  £tre  les  bienvenus 
cfaez  nous,  et  parmi  ces  titres  je  tiens  h.  coeur  de  rappeler  que 
c'est  en  Belgiqpe  que  votre  Association  a  pris  naissance,  et  qu'k 
cette  creation,  qui  remonte  &  plus  de  vingt  ans,  ont  particip^ 
notablement  des  hommes  distingu&,  qui  ne  sont  plus,  mais  dont 
le  pays  conserve  le  souvenir.  Ce  furent  des  hommes  intfegres  et 
<tevou&,  dont  les  ceuvres  scientifiques  mdritent  de  survivre. 

Ma  dernifere  parole  sera,  Messieurs,  de  vous  r&t&er  les  vceux 
que  forme  le  Gouvernement  pour  le  succfes  de  vos  travaux. 

Sir  Richard  E.  Webster  replied,  on  behalf  of  the  Association, 
as  follows : — 

Monsieur  le  Ministre, 

Au  nom  des  Membres  de  1' Association  je  vous  remercie 
de  tout  mon  cceur  de  votre  gracieuse  bienvenue  et  des  expressions 
aimables  que  vous  nous  avez  adress&s.  II  nous  fait  grand  plaisir 
de  visiter  encore  une  fois  Bruxelles.  Cest  ici  que  pour  la 
premiere  fois  il  y  a  vingt-deux  ans  1' Association  prit  forme,  adopta 
son  nom  distinctif  et  commensa  son  oeuvre  sp&iale.  Depuis  cette 
fyoque  la  mort  a  enlev^  beaucoup  de  nos  membres,  les  plus 
capables,  les  plus  £nergiques,  des  hommes  qui  Itaient  h.  la  fois  les 
guides  et  l'appui  de  V Association  dans  ses  premiers  pas.  S'ils  ne 
sont  plus  parmi  nous,  l'Association  vit  encore,  et  dans  cette 
tfunkm  nous  esp&ons  gagner  une  force  nouvelle,  une  jeunesse 
renouvetee,  grice  k  laquelle  nous  pourrons  avancer  la  considera- 
tion et  la  solution  des  questions  importantes  du  droit  inter- 
national. 

S  nos  travaux  profitent  dans  la  moindre  mesure  h.  rhumanitl, 
nous  serons  plus  que  satisfaits. 
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Pardonnez,  Monsieur  le  Ministre,  Tinsuffisance  de  ma  parole. 
Acceptez  la  reconnaisance  profonde  de  nos  coeurs. 

Sir  Walter  Phillimore,  Bart,  D.C.L.  (London),  on  behalf  of 
the  Executive  Committee,  then  proposed  the  following  as  the 
officers  of  the  Brussels  Conference : — 

Honorary  Presidents / — 

Mons.  de  Burlet,  Ministre  des  Affaires  £trangferes  et  Chef 

du  Cabinet  de  Sa  Majestl  le  Roi  des  Beiges. 
Mons.  le  Baron  Lambermont,  Ministre  d'etat,  Brussels. 

President: — 

Sir  Richard  E.  Webster,  G.C.M.G.,  M.P.,  Her  Britannic 
Majesty's  Attorney-General. 

Vice-Presidents : — 

Belgium — Mons.  Hubert  Brunard,  Avocat  a  la  Cour. 
France — Mons.  6douard  Clunet,  Avocat  k  la  Cour  de 

Paris. 
Germany — Herr  C.  Ferdinand  Laeisz,*  Hamburg. 
Italy — Marchese  Corsi,  Professor  of  International  Law  at 

the  University  of  Pisa. 
England— Sir  Walter  Phillimore,  Bart,  D.C.L.,  London. 

Secretaries : — 

Mons.  £douard  Rolin,  Avocat  k  la  Cour,  Brussels. 
Mr.  W.  Evans  Darby,  LL.D.,  London. 
Mr.  Joseph  G.  Alexander,  LL.B.,  London. 
Mons.  Walther  Blaess,  Antwerp. 

The  proposal  was  adopted  by  acclamation. 

Mons.  de  Burlet  thanked  the  Conference  for  his  election  as 
Honorary  President. 

*  Herr  Laeisz  was   unfortunately  prevented   from  attending  the    Con- 
ference, as  he  had  announced  his  intention  pf  doing. 
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Baron  Lambermont  also  thanked  the  Conference,  in  the 
following  terms : — 

I/honneur,  le  grand  honneur  que  vous  voulez  bien  me 
decerner,  je  ne  l'avais  point  chercW,  vous  le  savez.  A 
n'envisager  que  mes  m&ites,  ce  premier  mouvement  ne  devait 
surprendre  personne.  Mais  votre  bienveillance  extreme  d&arme 
mes  scrupules  et  je  suis  reconnaissant  autant  que  je  me  sens 
honor^  du  suffrage  d'une  assemble  comptant  tant  dTiommes 
distingu^s,  dont  je  serai  fier  et  heureux  d* avoir  £t£  le  collfegue,  ne 
fbt-ce  qu'k  titre  honorifique. 

Pennettez-moi  de  vous  dire,  toutefois,  que  mon  adhesion  et 
mes  sympathies  ne  sont  pas  dict&s  seulement  par  des  considera- 
tions personnelles. 

Messieurs,  nous  vivons  dans  un  temps  oh  le  progrfes,  plus 
que  jamais,  est  la  loi  des  soci&es  huraaines.  Qu'il  s'agisse  des 
rapports  entre  les  peuples  ou  de  leur  legislation  int&ieure,  l'ordre 
social  est  en  jeu,  et  celui-ci,  pour  faire  face  aux  difficult^,  voire 
m£me  aux  dangers,  qui  le  menacent,  a  le  besoin  de  plus  en  plus 
pressant  de  compter  sur  le  concours  des  hommes  de  science  et  de 
gouvernement  Votre  rdle,  k  ce  point  de  vue,  ne  saurait  gtre 
trop  appr&id. 

Vous  ducidez  dans  un  esprit  pacifique  les  problfemes  que 
soscitent  les  relations  internationales ;  vous  scrutez  les  id^es 
nouvelles ;  vous  pr^parez,  en  les  creusant  et  les  coordonnant,  les 
solutions  de  l'avenir.  C'est  la  un  trfes-grand  service  que  vous 
rendez  a  ceux  qui,  dans  une  autre  sphere,  sont  appetes  k  dlgager 
ks  regies  qui  s'adaptent  le  mieux  aux  int&€ts  mat&iels  et  moraux 
des  nations. 

Nous  servons  done,  Messieurs,  sous  le  m£me  drapeau,  quoique 
sur  des  terrains  difif&ents. 

Quant  k  moi,  il  me  sera  permis  de  penser  qu'en  accordant 
une  marque  particul&re  de  votre  estime  h.  un  modeste  v^ran 
(Tune  cause  qui  nous  est  commune,  vous  avez  voulu  publique- 
ment  encourager  ceux  qui  y  consacrent  leur  ddvouement  et  leur 
labeur.     Laissez-moi  ajouter  que,  dans  une  carrifere  d^jk  bien 
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longue,  je  n'aurai  pas  re$u  de  tlmoignage  dont  je  garderai  plus 
pr&ieusement  le  souvenir. 

Sir  Richard  E.  Webster  then  delivered  the  following 
presidential  address : — 

Before  I  attempt  to  address  you  upon  the  subject  of  our 
present  Conference,  it  is  befitting  that  I  should  say  a  few  words 
respecting  one  of  the  founders  of  this  Association,  who  since  the 
last  Conference  in  1893,  namely,  on  the  13th  April,  1894,  was 
taken  from  us — I  allude  to  the  Hon.  David  Dudley  Field.  Many 
other  distinguished  men,  whose  names  are  enumerated  in  the 
Report  which  is  in  your  hands,  have  also  passed  away ;  and  in 
my  opinion  obituary  notices  should,  under  ordinary  circumstances, 
find  but  a  small  place  in  the  addresses  of  those  who  occupy  my 
position.  David  Dudley  Field  was  one  for  whom  an  exception 
may  properly  be  made.  Born  in  the  year  1805  at  Haddam, 
Connecticut,  and  living  to  the  great  age  of  eighty-nine,  in  active 
practice  at  the  Bar  of  New  York  for  upwards  of  sixty  years,  it  is 
not  saying  too  much  to  assert  that  no  lawyer  ever  set  before 
himself  a  higher  standard,  and  that  no  man  ever  did  more 
towards  the  amendment  and  improvement  of  the  Law  in  his  own 
country,  or  to  further  the  spread  of  legal  reform  among  all  nations 
of  the  world.  His  labours  for  the  Codi6cation  of  the  Law  bore 
fruit  not  only  in  nearly  every  State  of  the  Union  of  America,  but 
in  many  other  nations.  He  had  for  more  than  two  generations 
pleaded  the  cause  of  International  Arbitration,  and  to  his  personal 
efforts  and  powerful  advocacy  may,  in  no  small  measure,  be 
traced  not  only  the  influence  of  this  Association,  but  the  wide- 
spread and  rapidly-increasing  adoption  of  the  principle  in  which 
he  had  such  deep  and  abiding  faith. 

Diffident  as  I  may  be  as  to  my  qualifications  effectively  to 
discharge  the  important  duties  which  appertain  to  the  position  of 
President  of  this  Association,  I  have  at  least  some  hereditary 
claims ;  for  it  will  be  in  the  recollection  of  many  who  hear  me 
that  my  father  took  keen  interest  in  its  foundation  at  the  first 
meeting  held  in  this  capital  in  October  1873,  and  that  a  resolution 
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respecting  International  Arbitration — which  has  been  to  a  large 
extent,  as  it  were,  a  standing  order  of  the  proceedings  of  the 
Association — was  moved  by  him. 

From  time  to  time  the  progress  of  national  thought,  and  the 
adoption  by  civilised  nations  of  the  principle  of  International 
Arbitration,  have  been  recorded  in  the  Transactions  of  this  Society, 
notably  by  the  late  Mr.  Henry  Richard,  by  Dr.  Evans  Darby, 
and  others.  I  doubt  not  that  at  some  stage  of  our  proceedings 
at  this  Congress  that  historical  record  will  be  continued,  and,  if 
I  may  use  the  expression,  brought  up  to  date ;  and  it  is  no  part 
of  my  province  to  anticipate  the  observations  or  to  avail  myself 
at  length  of  the  labours  of  others,  by  giving  you  particulars  of  the 
instances — numbering,  I  believe,  upwards  of  one  hundred — in 
which,  with  accelerating  frequency,  since  the  year  1815,  inter- 
national disputes  have  been  submitted,  and  in  a  great  majority 
of  cases  satisfactorily  dealt  with,  by  arbitration.  It  is  very 
interesting,  however,  to  note,  as  an  indication  of  the  development 
of  modern  opinion,  that,  if  my  information  be  correct,  whereas 
between  the  years  1815  and  1873,  ^e  ^e  °f  ^c  foundation  of 
this  Association,  a  period  of  fifty-eight  years,  the  number  of  cases 
was  under  forty,  between  that  year  and  the  present  time,  a 
period  of  twenty-two  years,  the  number  of  cases  has  been  about 
seventy,  affording  striking  and  conclusive  testimony  of  the  hold 
which  the  principle  of  International  Arbitration  has  gained  and  is 
gaining  upon  the  minds  of  thinking  men  of  all  nations. 

I  congratulate  the  Association,  and  on  behalf  of  its  members 
I  again  offer  our  respectful  thanks  to  the  authorities  of  this 
country,  for  permitting  the  Conference  again  to  be  held  in  this 
capital  It  was  in  Brussels,  as  I  have  already  observed,  that 
twenty-two  years  ago  this  Association  assumed  its  definite 
character;  and  meeting,  as  it  has  met  since  that  date,  in  many 
of  the  great  centres  of  commerce,  it  is  fitting  that  here  again,  after 
twenty-two  years'  absence,  we  should  take  stock  of  our  position 
with  reference  to  both  the  past  and  the  future. 

Passing  now  to  the  subjects  upon  which  papers  are  offered  for 
your  consideration,  it  should  be  noted — and  it  is  a  significant 
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fact — that  we  no  longer  think    it    necessary  to  advocate  the 
principle  of  International  Arbitration  :  that  we  regard  as  now  so 
fully  recognised  by  all  civilised    nations  that  it  has    become 
unnecessary  to  argue  in  its  support.    The  very  interesting  pro- 
ceedings of  the  great  Peace  Congress  at  Chicago  in  the  year 
1893,  and  gatherings  of  kindred  associations  in  other  places, 
afford  testimony,  which  must  be  conclusive  to  any  impartial  mind, 
how  deeply  the  recognition  of  this  principle  has  entered  into  the 
mind  of  thinking  men  of  all  nations.     We  start,  therefore,  with 
the  acceptance  of  the  principle,  and  hope  at  this  Conference  to 
give  it  further  effect  by  devising  schemes  or  at  least  making 
suggestions  for  its  practical  application.     It  is  with  this  view  that 
there  is  presented,  in  the  Report  of  the  Executive  Council  issued 
in  March  of  the  present  year,  a  scheme  of  Rules  prepared  by  a 
Special  Committee  appointed  on  the  10th  October,  1893,  suitable 
for  embodiment  in  any  treaty  of  International  Arbitration.     I 
am  glad  to  be  able  to  inform  those  present  that  Professor  the 
Marquis  Corsi,  himself  a  member  of  the  Committee  adopting 
those  resolutions,  has  amplified  them  and  embodied  them  in  a 
very  complete  scheme  which  will  be  laid  before  this  Conference. 
I  trust  that  ample  time  may  be  found  for  the  consideration  of 
the   Marquis  Corsi's  labours,  and   I   thank  him  for  his  most 
valuable  contribution  to  this  question. 

Confining  myself  strictly  to  the  question  of  procedure,  as  I 
have  from  time  to  time  been  consulted  upon  the  matter,  and  have 
also  taken  active  part  in  arbitration  proceedings,  I  think  it  right, 
without  discussing  the  detail  of  matters  which  must  come  before 
the  Conference,  to  call  attention  to  two  fundamental  matters  o 
principle  which  must  not  be  overlooked.  The  dream  and  aim 
of  many  of  the  most  competent  minds  is,  that  in  order  to  realise 
the  highest  ideal,  and  to  obtain  the  greatest  amount  of  success, 
there  must  be  established  a  permanent  Court  supported  by  civilised 
nations,  to  which  Court  ail  civilised  nations  will  appeal,  in  lieu 
of  adopting  the  terrible  arbitrament  of  war.  Speaking  of  the 
ultimate  aim  of  this  or  any  similar  Association,  I  do  not  dissent 
from  this  view,  nor  would  I  ask  anyone  to  forego  one  jot  of  that 


(    39    ) 

ideal,  or  abstain  from  pressing  it  forward  by  advocacy  or  argument. 
I  most,  however,  point  out  that  there  is  an  intermediate  condition 
of  things,  no  less  important,  no  less  demanded  by  events  of  every- 
day national  life.  I  mean  the  reference  to  the  arbitration  of 
tribunals  appointed  ad  hoc  of  questions  which  may  from  time  to 
time  arise.  Those  who  have  had  personal  experience  in  diplo- 
matic work  and  in  international  relations,  know  that  the  nature 
of  die  questions  which  might  be  dealt  with  by  arbitration  is  so 
various*  that  it  by  no  means  follows  that  a  permanent  tribunal 
of  the  kind  indicated  would  be  necessary  or  even  suitable  for  the 
settlement  of  them  alL  The  subject  is  so  vast  and  so  interesting 
that  I  with  difficulty  resist  the  temptation  to  enter  fully  into  it, 
but  I  will  briefly  allude  to  three  typical  instances : — 
i.  Cases  of  boundary. 

2.  Cases  of  damage  for  an  admitted  wrongful  act 

3.  Cases  of  dispute  involving  questions  of  legal  right 
Instances  of  all  three  can  be  found  in  the  record  of  Inter- 
national Arbitration. 

In  the  first  case,  viz.  Boundaries,  a  small  impartial  Commission 
of  military  or  naval  men  or  travellers  visiting  the  locus  in  quo, 
would  be  admitted  to  be  the  best  tribunal.  In  the  second,  one  or 
more  commercial  men  of  standing  could  settle,  in  a  comparatively 
short  period,  the  question  of  amount  to  the  satisfaction  of  all 
parties.  In  the  third,  legal  training,  judicial  knowledge,  and 
power  to  appreciate  legal  arguments  would  be  absolutely  essential 
There  may,  therefore,  be  many  cases  in  which  disputes  from 
time  to  time  arise,  which  can  be  dealt  with  satisfactorily  without 
the  establishment  of  a  permanent  tribunal 

No  doubt  our  ultimate  aim  involves  the  disbandment  of  armies, 
the  disarmament  of  fleets,  an  object  to  be  desired  by  all,  and  not 
the  less  to*be  striven  for  because  of  the  difficulties  which  surround 
its  attainment  To  attain  this  end  it  is  absolutely  necessary  that 
there  should  be  established,  supported  by  civilised  nations  and 
commanding  their  respect,  a  college  or  academy  of  men  recruited 
from  time  to  time  from  various  parts  of  the  world,  by  whose 
impartial  arbitrament  nations  would  agree  to  be  bound.    To 
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thinkers  and  workers  on  this  matter  I  commend  the  admirable 
paper  of  Sir  Edmund  Hornby,  which  contains,  in  my  opinion,  the 
outline  of  a  complete  scheme.  While  I  do  not  deprecate  the 
discussion  of  this  greater  end,  and  of  the  means  of  its  attain- 
ment, I  would  respectfully  press  upon  the  members  of  the 
Association  that  it  is  to  the  other  object — namely,  the  suggestions 
of  rules  of  practical  procedure,  which  may  form  a  code  of  pro- 
cedure and  the  basis  of  treaties  by  all  civilised  nations — 
that  the  attention  of  the  members  of  this  Association  should  at 
present  be  especially  directed. 

Among  the  kindred  subjects  upon  which  we  are  promised 
papers,  are  those  of  the  neutralisation  of  seas  and  inter-ocean 
canals,  and  rules  as  to  territorial  waters.  The  development  of 
commerce  has  undoubtedly  rendered  obsolete  many  of  the  old 
arbitrary  rules  which  controlled,  or  were  supposed  to  control,  the 
rights  of  property  in  navigable  waters.  Probably  there  are  few 
nations  that  would  be  unwilling  to  concur  in  an  International 
Convention  or  agreement,  which  would  keep  open  for  the  world, 
and  free  from  obstruction,  the  great  water  highways,  be  they  seas, 
inter-ocean  canals,  lakes,  or  territorial  waters.  Discussion  upon 
such  subjects  must  be  of  value  to  the  civilised  world. 

Time  does  not  permit  of  my  touching  upon  all  the  various 
other  subjects  proposed  for  discussion,  but  I  would  avail  myself 
of  some  of  the  general  considerations  applicable  to  most,  if  not  all 
of  them.  The  object  of  this  Society,  as  its  name  indicates,  is  to 
promote  the  reform  and  codification  of  the  law  of  nations.  Surely 
the  time  is  rapidly  approaching,  if  it  has  not  already  arrived,  when 
the  nations  of  the  world  might  combine  for  the  codification  of 
International  Law,  so  far,  at  least,  as  it  is  necessary  to  protect 
interests  common  to  more  than  one  nation.  It  seems  to  me 
strange  that  at  the  end  of  the  nineteenth  century,  if  a  collision 
occurs  between  two  merchant  vessels,  the1  incidence  of  liability,  the 
rights  and  remedies  of  persons  injured,  the  liability  of  owners  or 
masters  to  make  good  the  damage,  and  the  amount  recoverable 
may  vary  with  the  nationality  of  the  colliding  vessels,  with  the 
place  of  collision,  with  the  country  in  which  the  rights  in  dispute 
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are  settled,  or  with  the  tribunal  before  whom  the  questions  at  issue 
are  determined.  When  we  remember  the  wide-spreading  effect 
of  policies  of  insurance,  and  of  contracts  of  affreightment,  it  is  of 
the  highest  importance  that  the  extent  to  which  the  maxim  re- 
spondcat  superior  applies  should  be  universally  recognised.  Surely 
there  should  be  universally  recognised  a  world-wide  protection  for 
the  rights  of  the  author,  the  patentee,  and  the  inventor.  The 
piracy  or  misappropriation  of  the  product  of  the  intellect  ought  to 
be  as  impossible  among  civilised  nations  as  the  misappropriation 
of  ordinary  chattels.  It  is  strange  that  the  degree  of  weight 
given  to  judgments  obtained  in  foreign  countries  should  vary 
with  the  laws  of  the  country  in  which  the  judgment  is  sought  to 
be  enforced.  In  the  absence  of  fraud,  the  judgments  of  com- 
petent tribunals  before  which  the  parties  have  appeared  ought 
to  receive  recognition  and  effect  universally.  The  absolute 
necessity  of  a  free  currency,  and  of  an  international  system  of 
commercial  documents,  has  been  largely  met  by  the  good  sense 
and  experience  of  the  commercial  community  in  dap  gone  by. 
Soil,  much  might  be  done  by  international  arrangement  to 
protect  the  just  rights  of  creditors  in  every  part  of  the  world. 

As  improved  international  communications  bring  greater  deve- 
lopment of  trade  and  commerce  and  interchange  of  business 
transactions,  so  much  the  more  necessary  will  it  be  for  nations  to 
combine  for  the  protection  of  mutual  rights  and  mutual  interests. 
The  codification  and  simplification  of  the  law  in  the  United 
States  and  in  parts  of  the  British  Empire,  as  well  as  among 
many  of  the  nations  of  Europe,  is  paving  the  way  for  the 
codification  of  those  rules  and  principles  which,  when  assented 
to  by  civilised  nations,  constitute  International  taw. 

Great  as  the  task  may  seem,  serious  as  the  obstacles  may  appear, 
I  am  one  of  those  who  believe  that  year  by  year,  step  by  step, 
we  march  towards  the  recognition,  and  embodiment  into  written 
roles  binding  upon  all  civilised  nations,  of  the  great  principles 
of  justice,  and  I  hope  and  believe  that  the  present  and  future 
members  of  this  Association  will  take  their  part  in  this  great  work. 
There  is  undoubtedly  great  resistance   to  be  encountered  and 
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overcome,  but  this  capital  can  again  bear  witness  that  the  con- 
currence of  nations  and  their  combination  for  useful  objects  is 
not  beyond  the  region  of  practical  fulfilment.  The  General  Act 
of  the  Brussels  Conference,  in  which  almost  without  exception 
the  nations  of  Europe  combine,  together  with  the  United  States 
of  America,  is  a  proof  that  it  is  possible  to  reduce  into  a  written 
and  concrete  shape  regulations  for  the  control  and  furtherance 
of  great  national  objects.  Surely  by  preparing  and  submitting  to 
the  various  nations  a  series  of  propositions  upon  any  given  branch 
of  International  Law,  something  like  a  recognised  code  might, 
upon  many  important  points,  be  prepared. 

I  submit  this  thought  and  this  hope  to  the  wise  consideration 
of  the  men  of  experience  who  guide  the  councils  of  this  As- 
sociation. Whether  its  name  be  changed  is  to  my  mind  a  matter 
o£  comparatively  speaking,  small  importance.  A  very  learned 
and  distinguished  man,  a  former  President,  Sir  Travers  Twiss — 
still,  I  am  thankful  to  say,  spared  to  us — has  given  me  the  reasons 
which  led  to  the  adoption  of  its  present  title  :  probably  many  of 
those  reasons  have  passed  away,  but  its  work  remains  the  same. 
To  that  work,  which  will,  I  trust,  endure  for  the  enlightenment  and 
lasting  benefit  of  all  mankind,  I  now  commend  you. 

The  Honorary  General  Secretary  presented  the  Minutes  of  the 
last  day's  sittings  of  the  London  Conference,  which,  having  been 
already  published  in  the  Report  of  the  Conference,  were  taken  as 
read,  and  signed  by  the  President. 

Mr.  Thomas  Barclay,  LL.B.,  Ph.D.  (Paris),  gave  notice  of  a 
motion  to  change  the  name  of  the  Association  to  that  of  "  The 
International  Law  Association.'1  The  President  announced  that 
the  motion  would  be  discussed  on  Friday. 

Mr.  W.  Evans  Darby,  LL.D.,  Secretary  of  the  Peace  Society 
(London),  read  the  following  paper : — 
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The  Place  op  International  Law  in  the  Evolution 
of  Peace. 

In  the  course  of  a  debate  in  the  British  House  of  Lords  on  a 
resolution  advocating  the  establishment  of  a  Court  of  Inter- 
national Arbitration,  one  of  the  speakers  is  reported  by  the  Times 
newspaper  of  July  26th,  1887,  to  have  said  :  "I  confess — and  I 
think  it  is  the  general  feeling — that  deeply  as  everybody  sym- 
pathises with  the  object  my  noble  friend  has  in  view,  and 
earnestly  as  we  must  desire  to  see  the  day  when  the  horrors  of 
war  may  be  prevented  by  the  establishment  of  some  species  of 
International  Arbitration,  it  is  very  far  from  us  now,  and  further 
apparently  than  it  was  some  years  ago.  No  one,  I  think,  can 
watch  the  progress  of  affairs  on  the  Continent  of  Europe,  and  the 
tendency  of  various  States,  without  seeing  that  the  pacific  spirit 
has  not  increased,  and  that  the  chances  of  avoiding  war  are  not 
more  favourable  than  they  were  ....  I  think,  my  Lords,  we  are 
misled  in  this  matter  by  the  facility  with  which  we  use  the  phrase 
1  International  Law.'  International  Law  has  not  any  existence  in 
the  sense  in  which  the  term  'law'  is  usually  understood.  It 
depends  generally  upon  the  prejudices  of  writers  of  text-books. 
It  can  be  enforced  by  no  tribunal,  and  therefore  to  apply  to  it 
the  phra&e  '  law '  is,  to  some  extent,  misleading,  and  I  think  has 
given  rise  to  the  somewhat  exaggerated  hope  with  which  those 
persons  who  hold  the  views  of  my  noble  friend  approach  this 
matter." 

This  expresses  the  General  Feeling. 

There  is  no  doubt  that  his  lordship  gave  expression  to  what  is 
the  general  feeling.  Hence  my  selection  of  his  words  as  the 
darting-point  of  this  paper,  and  also  because  they  embody  the 
antithesis  not  only  of  that  exaggerated  hope  to  which  he  refers, 
but  of  the  work  of  this  Association,  for  the  reform  and  codifica- 
tion of  the  Law  of  Nations,  and,  what  is  of  still  more  importance, 
of  the  actual  facts  of  history  and  of  life. 
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What  is  Law  as  usually  understood  ? 

It  is  undoubtedly  correct  that  International  Law  has  not  any 
existence  in  the  sense  in  which  the  term  "  law  "  is  usually  under- 
stood "  Laws/'  according  to  Austin,  the  greatest  acknowledged 
authority  in  British  jurisprudence,  "in  the  most  general  and 
comprehensive  acceptation  in  which  the  term  in  its  literal 
meaning  is  employed,"  are  rules  of  conduct  "  laid  down  for .  the 
guidance  of  an  intelligent  being  by  an  intelligent  being  having 
power  over  him."  In  this  sense,  which  is  the  one  usually  under- 
stood, International  Law  may  not  have  any  existence.  But  that 
objection  may  be  urged  against  many  of  our  recognised  laws, 
which  are  effective  enough  as  they  are  usually  understood  and 
practised  in  the  Law  Courts,  though  they  have  not  been  laid 
down  by  a  determinate  author.  What  of  our  Common  Law,  for 
instance,  which,  instead  of  being  so  imposed,  has  been  evolved 
by  practice,  und  "slowly  broadened  down  from  precedent  to 
precedent "  ?  How  much  of  it  has  been  merely  common  usage, 
which  has  obtained  the  force  of  law,  has  actually  grown  into  law  ? 
What,  too,  of  our  Municipal  Laws,  -which  are  merely  "  rules  of 
conduct  observed  by  men  or  by  men  recognised  as  binding 
towards  each  other  as  members  of  the  same  State  "  ? 

International  Law  exists. 

In  the  usually  understood  sense  of  law,  International  Law  may 
not  have  any  existence.  Has  it  not  therefore  any  existence? 
For  two  centuries  and  more,  at  any  rate,  men  have  been  reason- 
ably familiar  with  the  name,  and  diplomatists  and  lawyers  of 
every  people  have  been  occupied  with  the  thing.  It  has  regulated 
international  transactions,  has  been  appealed  to  in  cases  of  inter- 
national difficulty,  has  been  observed  and  recognised  as  binding 
by  all  civilised  nations,  and  is  undergoing  the  same  process  of 
development  and  application  as  that  which,  in  all  social,  civic, 
and  national  affairs  is  usually  understood  by  the  term  "law." 
"  International  Law,"  says  Mr.  J.  A.  Walker,  in  his  recent  work 
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on  '  The  Science  of  International  Law '  (page  50),  "  is  evolved  in 
the  practice  of  States  under  the  dictates  of  advancing  civilisation. 
It  is  a  living  fact  Though  there  be,  indeed,  no  specially 
appointed  and  recognisable  International  Legislator,  though  there 
be  no  specially  appointed  and  recognisable  International  Court, 
though  there  be  no  specially  appointed  and  recognisable  Inter- 
national Sanction,  International  Law  is,  and  moves,  and  has  its 
being.  And  "  (this  remark  touches  directly  the  work  of  our  own 
Association)  "  whether  it  be  by  comity,  whether  it  be  of  grace,  or 
whether  it  be  of  fear,  civilised  people  in  fact  do  take  into  account 
the  existence  of  systems  of  law  other  than  their  own."  Professor 
Cairnes,  in  an  article  on  International  Law,  in  the  Fortnightly 
Review  (Nov.  1865),  says,  "  There  seems  reason  for  believing 
that  all  the  leading  currents  of  modern  civilisation  are  setting 
steadily  and  rapidly  towards  the  formation  of  a  body  of  inter- 
national opinion  which,  judging  from  the  efficacy  that  opinion 
has  already  developed  in  analogous  departments  of  human  life, 
there  is  ground  for  hoping  may  ultimately,  and  at  no  remote  date, 
become  an  effective  check  on  the  conduct  of  nations."  "  Uni- 
rcrsal  Law,"  says  Mr.  T.  E.  Cliffe-Leslie,  commenting  on  this 
remark,  "Universal  Law  alone  can  supersede  altogether  the 
arbitrament  of  war  between  nations."  And,  still  bearing  on  the 
subject,  the  late  Sir  Henry  Maine  remarks,  what  I  have  already 
referred  to,  "  that  it  is  by  means  of  legal  fictions  that  municipal 
law  makes  its  earliest  advances";  and  "it  seems  to  us  evident," 
adds  Mr.  Leslie,  "  that  the  fiction  of  International  Law,  as  a  real 
code  of  legal  obligation,  has  owed  its  success  in  a  great  measure 
to  a  deep  universal  feeling  of  necessity  for  the  existence  of 
such  a  code."  At  any  rate,  then,  International  Law  does  actually 
exist,  is  in  process  of  reform  and  codification,  and  has  already 
achieved  considerable  success. 

Is  the  Goal  farther  offl 

Taking  only  one  set  of  facts,  and  looking  only  on  one  side  of 
things,  a  somewhat  pessimistic  conclusion  about  the  progress  of 
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affairs  on  the  Continent  of  Europe  is  inevitable.  True  as  were 
the  words  which  have  been  quoted  five  years  ago,  they  are  more 
significant  to-day,  when  European  militarism  has  reached  a  stage 
of  development  beyond  anything  known  previously,  and  is  still 
moving  onward  at  an  accelerated  pace  that  threatens  disaster, 
more  or  less  great,  to  all  the  Powers. 

But  it  would  be,  to  say  the  least,  "misleading"  to  conclude 
that,  therefore,  the  strong  belief  entertained  by  many  that  modern 
civilisation  stands  on  behalf  of  the  great  evolution  which  consists 
in  substituting  law  for  force,  has  little  justification,  or  that  the 
essablishment  of  some  system  of  International  Arbitration  is  very 
far  off — further  apparently  than  it  was  some  years  ago.  There  is 
another  side  of  the  shield ;  there  is  another  aspect  of  things,  and 
another  set  of  facts,  which  have  evidently  not  been  taken  into 
account,  or  they  would  form  a  complete  offset  to  those  of  modern 
militarism,  which,  though  unfortunately  existent,  are  in  the  nature 
of  things  temporary,  whereas  these  belong  to  the  whole  line  and 
trend  of  social  and  human  progress,  and  follow  the  course  of 
historical  development 

The  Evolution  of  Peace. 

Professor  Lawrence,  in  a  remarkable  essay  on  *  The  Evolution 
of  Peace/  from  which  I  have  borrowed  the  expression,  every 
word  of  which  I  could  desire  it  were  possible  to  embody  in  my 
paper,  traces,  with  admirable  force  and  clearness,  the  trend  of  this 
development  in  relation  to  public  or  international  war,  and  to  the 
realisation  of  that  state  of  juridical  order  which  promises  to  be 
its  outcome,  and  is  already  the  dream  of  so  many  modern  jurists 
and  the  goal  of  their  aspirations  and  endeavours. 

Modern  Militarism. 

In  developing  his  argument  and  his  analysis  of  historical  facts, 
Mr.  Lawrence  renders  ample  justice  to  the  facts  connected  with 
the  terrible  militarism  of  to-day,  a  rtsumk  and  an  indictment  of 
which  he  gives  in  a  striking  paragraph. 
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The  other  Side. 

But  on  the  other  side  he  points  out  the  further  fact,  that,  not- 
withstanding these  military  developments  and  their  attendant 
political  uncertainties  and  dangers,  three  of  the  greatest  forces  in 
modern  life  —  Commerce,  Democracy,  and  Christianity  —  are 
ranged  together  on  the  side  of  Peace ;  and  to  these  he  might 
have  added,  all  the  moral  and  progressive  movements  of  the 
times.  He  then  criticises  the  schemes  of  Leibnitz,  St  Pierre, 
Kant,  Bentham,  James  Mill,  and  others,  for  abolishing  war 
through  the  instantaneous  creation,  by  the  general  consent  of 
Slates,  of  a  great  International  Court  for  settling  their  disputes, 
and  points  out  what  he  considers  to  be  their  defects.  As  against 
these,  Mr.  Lawrence  maintains  that  "  Perpetual  Peace  will  come 
as  the  result  of  a  gradual  evolution,"  which  is  already  in  progress ; 
"and  some  idea  of  the  nature  and  direction  of  the  causes  at  work 
to  produce  it  may  be  gathered  from  an  historical  consideration  of 
the  slow  disappearance  of  private  war,  which  was  once  far  more 
common  than  public  war  is  now,  or  has  been  among  civilised 
States  for  many  ages." 

An  Historical  Parallel. 

It  is  impossible  for  me  to  do  justice  in  my  present  limits  to  the 
consideration  which  follows,  and  to  the  reasoning  and  conclusions 
of  this  logical,  inspiriting,  and  conclusive  essay.  I  will,  only  in  a 
few  sentences,  indicate  its  line  of  argument  He  shows  that  the 
law  which  runs  through  that  history  is  a  law  of  development 
Four  stages,  he  says,  are  discernible.  "  At  first  every  man  has  to 
protect  himself,  and  the  injured  party  depends  entirely  for  redress 
upon  his  own  and  his  family's  power  to  secure  it  Then  the 
customs  of  the  community,  and  the  laws  promulgated  by  its 
rulers,  impose  limitations  upon  the  right  of  private  vengeance. 
It  is  regulated  and  directed,  but  not  forbidden.  Though  limited 
in  operation,  it  still  remains  the  chief  if  not  the  only  means 
of  punishing  wrong.  The  third  stage  is  reached  when  side  by 
side  with  it  there  exists  in  full  operation  an  alternative  method  of 


(    48     ) 

doing  justice  between  man  and  man,  and  making  criminals  suffer 
for  their  misdeeds.  This  method  is  that  of  trial  before  impartial 
State  tribunals,  who  decide  each  case  on  its  merits,  as  adminis- 
trators of  a  passionless  law.  So  great  are  the  advantages  of  this 
system  that  both  spiritual  and  temporal  rulers  bend  their  energies 
to  the  task  of  securing  its  universal  adoption.  In  time  their 
success  is  complete,  and  the  fourth  stage  is  marked  by  the 
entire  abolition  of  the  old  right  of  unregulated  and  self-inflicted 
vengeance." 

Proceeding  then  with  the  parallel  between  the  history  of 
private  and  of  public  war,  Prof.  Lawrence  declares  that  "  there 
is  such  a  remarkable  resemblance  between  the  two,  so  far  as  the 
history  of  public  war  has  gone,  as  to  justify  the  conclusion  that 
in  future  ages  some  rational  method  of  settling  disputes  will  be 
substituted  for  the  rough  arbitrament  of  force."  Already,  he 
maintains,  public  war  has  reached  the  third  stage  of  the  process* 
"  No  doubt,"  he  says,  "  our  arbitral  tribunals  are  of  the  most 
rudimentary  kind.  But  so  were  State  tribunals  when  they  were 
first  instituted.  Yet  they  developed  into  the  highly  organised  and 
splendidly  effective  courts  of  justice,  with  which  we  are  familiar." 
Arbitral  tribunals  have  been  constituted  and  are  becoming  one  of 
the  recognised  modes  of  international  settlement.  Within  the 
last  few  years,  the  practice  has  arisen  of  inserting  arbitral  clauses 
in  treaties,  and,  following  the  analogy,  there  is  no  reason  why 
international  courts  of  judicial  arbitration  may  not  as  completely 
supersede  the  falsely  so-called  "  arbitrament  of  the  sword,"  in  public 
or  international  warfare,  as  intra-national  courts  of  justice  have 
superseded  private  war. 

Other  Testimonies. 

Professor  Lawrence  is  not  singular  in  his  opinions.  He  could 
not  be  while  the  facts  are  here,  open  to  all  who  will  take  the 
trouble  to  examine  them.  "  The  history  of  mankind,"  Sir  Henry 
Maine  has  observed,  "begins  with  the  assumption  that  kinship 
in  blood  is  the  sole  possible  ground  of  community  in  political 
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functions;  nor  is  there  any  of  those  subversions  of  feeling  we 
term  emphatically  revolutions  so  startling  and  complete  as  the 
change  accepted  when  some  other  principle,  such  as  that,  for 
instance,  of  local  contiguity,  establishes  itself  for  the  first  time  as 
the  basis  of  common  political  action." 

"It  stands  beyond  contradiction,"  says  Mr.  Walker  (p.  2), 
"that  the  peoples  of  to-day  have  advanced  far  since  the  time 
when  every  foreigner  was  an  enemy  or  a  barbarian,  since  the 
days  of  that  jealousy  of  foreign  intrusion  which  yet  marks  the 
international  relations  of  China  and  Japan,  or  even  since  the  hey- 
day of  Navigation  Acts  and  trading  monopoly,  Assiento  Treaty, 
and  Alien  Disability  .  .  .  And  very  clear  it  is  that  the  world's 
peace  depends,  in  these  days  of  colossal  armaments,  of  dynamite 
and  torpedo,  and  every  agent  of  destruction  and  devilry,  upon  the 
being  and  growth  in  favour  of  some  certain  rules  of  Equity, 
which  shall  ease,  betimes,  the  tension  of  the  bonds  of  international 
relations  without  appeal  to  the  logic  of  big  battalions." 

"  The  want  of  international  organisation,"  says  Prof.  Whewell, 
in  his  recent  volume  on  *  The  Principles  of  International  Law ' 
(p.  8),  "  chiefly  makes  itself  felt,  so  far  as  concerns  international 
roles,  in  the  imperfection  of  the  power  to  define  and  develop 
them.  But  that  is  a  defect  from  which  the  law  of  the  land  is  not 
always  exempt  in  countries  which  have  attained  some  consider- 
able degree  of  advancement  Take,  for  instance,  the  laws  of 
England  in  the  period  of  Glanville  and  Bracton,  say  the 
reigns  from  Henry  the  Second  to  Henry  the  Third,  when  old 
local  customs,  new  feudal  principles  and  habits  of  action,  and  a 
good  deal  of  Roman  law,  then  lately  made  known  in  this  country, 
were  being  fused  together  into  our  Common  Law,  and  that  by 
the  judges,  to  whom  but  little  express  legislative  help  was  given 
before  Edward  the  First  While  the  process  was  going  on,  un- 
certainty reigned  over  as  large  a  part  of  the  law  of  England  as  the 
part  of  International  Law  over  which  it  now  reigns.  And  if  we 
add  the  private  violence,  which  then  exceeded  in  frequency  and 
impunity  the  public  violence  of  European  States  in  the  nineteenth 
century,  it  may  safely  be  said  that  Internationa   Law  now  is  not 
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less  certain  and  better  obeyed  than  was  the  law  of  England  till 
the  process  referred  to  was  fairly  complete. " 

Conclusion. 

Now  if  these  are  valid  considerations  and  a  correct  representa- 
tion of  actual  facts,  and  not  the  mere  prejudices  of  writers  of 
text-books,  the  place  of  International  Law  in  the  evolution  of 
Peace  will  be  apparent 

For  whether  an  International  Tribunal  of  Judicial  Arbitration 
be  created  ad  hoc,  or  become  one  of  the  permanent  institutions  of 
the  world — an  incident  which  will  be  determined  by  actual  need- 
it  will  be  comparatively  useless  without  rules  of  law  to  regulate 
its  action  and  to  determine  its  decision.  The  creation  of  such  a 
code  would  have  other  results.  It  would,  for  instance,  lessen 
international  quarrels,  for  half  the  quarrels  which  arise  spring  from 
uncertainty  and  doubt  as  to  the  right  course  of  duty  or  of  action  ; 
and  whatever  renders  this  clear,  enables  the  possible  contending 
parties  to  determine  for  themselves  without  the  aid  of  a  formally 
constituted  authority. 

The  work  of  this  Association,  therefore,  becomes  one  of  the 
utmost  value  as  an  agency  for  the  promotion  of  International 
Peace.  The  process  of  the  evolution  may  be  tardy,  but  the  de- 
termination of  every  doubtful  point,  or  the  formulating  of  every 
fresh  rule,  whether  of  public  or  private  law,  is  a  distinct  contri- 
bution to  progress,  and  carries  with  it  not  only  the  germ  of  utility, 
but  a  distinct  impulse,  however  slight,  "to  hasten  that  most 
difficult  of  all  evolutions,  the  Evolution  of  Perpetual  Peace." 

Mr.  F.  J.  Tomkins,  D.C.L.  (London),  read  a  paper  of  which 
the  following  is  the  substance  : — 

International  Law,  War,  Arbitration,  and  Mediation. 

It  has  been  well  shown  by  my  late  friend,  Mr.  Henry 
Richard,  M.P.,  who  devoted  the  best  years  of  his  life  to  this 
subject,  that  much  benefit  has  accrued  to  mankind  by  many 
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successful  efforts  made  in  the  direction  of  arbitration.  Leagues 
have  been  entered  into,  Congresses  have  me^  Holy  Alliances  of 
questionable  advantage  under  the  solemn  sanctions  of  religion 
have  bound  themselves,  treaties  have  been  made  and  scandalously 
broken,  but  war  threatens  us  still,  and  men  have  yet  to  learn, 
whilst  it  is  hissing  at  our  very  hearthstones,  whether  it  be  a  cause 
or  a  consequence. 

I  will  not  trust  myself  to  describe  its  horrors ;  but  if  you  wish 
to  behold  them  in  the  grimmest  and  saddest  forms  you  may  read 
the  *  Downfall'  of  the  great  French  novelist,  or  you  may  visit  the 
Soldiers'  Cemetery  on  the  hill  of  Gettysburg,  and  with  a  measuring- 
line  take  the  length  of  the  granite  curb  which  will  tell  you  the 
number  of  the  dead,  that  in  that  one  battle,  from  one  Michigan 
regiment,  nearly  two  hundred  young  men  from  the  best  families 
in  Detroit  and  its  neighbourhood  now  slumber  in  one  soldier's 
grave.  With  these  facts  before  you,  with  the  threatening  aspect 
of  this  very  hour,  in  the  interests  of  humanity  and  of  peace,  I  ask 
you,  Ought  the  efforts  of  those  who  set  a  value  on  human  life  and 
on  social  progress  to  be  relaxed  ?  When  De  Quincey  wrote  his 
remarkable  book  in  which  he  treated  "  murder  as  one  of  the  fine 
arts,"  it  was  to  expose  its  horrors,  and  with  trumpet  tongue  to 
re-affirm  the  ancient  and  the  thousand-times-verified  maxim  "  Be 
sure  your  sin  will  find  you  out"  Nations  have  yet  to  learn  this 
great  truth,  that  it  is  not  by  the  "  sword  and  the  bow,"  but  by 
virtue,  by  a  regard  for  truth,  by  national  integrity,  by  the  sacred 
performance  of  treaties,  by  the  most  rigid  observance  of  law,  by 
deference  for  duly  constituted  authority,  and  by  the  solemn 
sanctions  of  religion,  that  the  peace  of  mankind  and  the  happiness 
of  the  great  human  family  can  alone  be  secured 

It  requires  very  little  consideration  for  any  thoughtful  man  to 
be  convinced  that  reforms  in  national  governments  and  that  new 
arrangements  and  parcelling  out  of  the  world's  surface  must  take 
place  in  the  flux  of  time ;  but  our  contention  is,  that  this  may  be 
accomplished,  and  should  be  accomplished,  within  the  circuit  of 
the  government  of  the  nations  themselves  and  the  treaties  by 
which  one  nation  is  solemnly  bound  to  protect  and  aid  another. 
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It  sometimes  is  said  that  the  slaveholders'  war  in  the  United 
States  has  been  well  compensated  for  in  the  destruction  of  slavery 
and  the  emancipation  of  the  coloured  race  there.  But  I  venture 
to  affirm  that  any  person  who  has  carefully  read  the  lives  of 
Daniel  Webster  and  of  Henry  Clay,  and  who  has  become 
acquainted  with  the  rough-and-ready  methods  of  the  President 
Andrew  Jackson,  must  feel  that  if  his  method  had  been  listened 
to,  and  if  Mr.  Calhoun  had  been  summarily  dealt  with,  that  war 
might  have  been  prevented,  with  all  its  terrible  effusions  of  blood, 
with  all  its  bitter  memories,  with  all  its  irreparable  losses  and 
sorrows,  and  that  all  the  advantages  and  benefits  that  the  freedom 
of  the  slaves  has  undoubtedly  brought  to  that  great  nation 
might  have  been  secured. 

I  now  come  to  speak  upon  those  methods  which  we  all  wish 
to  keep  clearly  in  view,  viz.  Arbitration,  Mediation,  and  an 
International  Tribunal.  I  am  ready  to  concede  at  once  that  none 
of  these  methods  may  always  succeed ;  but  just  in  proportion  as 
the  moral  conscience  of  a  nation  becomes  enlightened  will  these 
means  become  powerful  for  good  and  instrumental  in  securing 
"  Peace  on  earth  and  goodwill  towards  men."  Arbitrations  in 
matters  of  national  dispute  have  prevented  many  wars. 

The  papers  read  from  time  to  time  upon  private  and  public 
International  Law  by  Sir  T.  Twiss  and  the  late  Mr.  Henry 
Richard,  M.P.,  are  well  worthy  of  perusal  and  the  most  careful 
consideration.  Both  of  these  distinguished  men  in  the  discussion 
of  the  subjects  to  which  they  direct  our  attention  are  so  fair,  so 
calm,  so  luminous,  so  well  informed,  that  their  utterances  deserve 
to  be  studied  by  all  who  feel  the  importance  of  this  subject  The 
same  remarks  may  certainly  be  repeated,  with  the  utmost 
emphasis,  in  all  that  was  so  well  spoken  and  written  by  our 
lamented  friend  the  late  Hon.  David  Dudley  Field. 

It  has  seemed  to  some  of  us  that  in  the  past  men  dreaded 
peace  more  than  war.  It  is  to  be  hoped  that  such  is  not  the  case 
now,  and  that  the  time  has  arrived  when  public  International  Law 
must  be  dealt  with  by  the  same  methods  and  with  the  same 
juridical  care  and  insight  that  has  been  shown  in  our  treatment 
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of  private  International  Law.  The  principles  and  the  rules  that 
apply  to  status,  property,  marital  relations,  obligations,  and  the 
commercial  relations,  are  of  vast  importance ;  but  the  lives  of  men, 
the  unbroken  peace  of  the  world,  the  limitation  of  warlike  strife, 
are  infinitely  more  important. 

There  is,  however,  one  method  that  may  be  employed  even 
when  parties  are  so  hostile  that  they  will  not  submit  to  arbitration, 
which  method  may  be  termed  Mediation.  By  that  is  meant  the 
emphatic  expression  of  an  opinion  as  to  the  matter  in  dispute, 
and  the  formal  and  impressive  utterance  that  the  dispute  should 
not  under  the  circumstances  be  made  a  casus  belli,  but  that  the 
parties  should  avail  themselves  of  some  Court  of  Arbitration  and 
submit  to  its  decision.  "Nations,"  says  Bishop  Butler,  "like 
individuals,  sometimes  become  insane.1'  Many  wars  have  been 
rashly  and  wickedly  entered  into  in  a  time  of  national  excitement 
and  panic  verging  on  national  insanity.  Under  such  circum- 
stances war  becomes  a  crime  of  the  deepest  dye.  What  can  be 
suggested?  The  Holy  Alliance,  the  result  of  the  Congress  of 
Vienna,  aimed  at  a  kind  of  Concilium  of  the  leading  nations  of 
Europe ;  but  if  a  Supreme  Court  of  Arbitration  to  decide  upon  the 
differences  between  any  two  or  more  nations  is  to  be  established, 
the  judges  should  be  men  far  removed  from  the  strife  of  political 
life,  and  its  members  freed  from  the  partisanship  of  the  advocate. 
How  hard  the  task  1  Yet  surely  in  the  civilised  nations  of  the 
world  such  men  might  be  found.  Things  that  seem  Utopian  and 
even  impossible  at  first  sight  to  human  sense  and  intellect  are  in 
due  time  found  to  be  within  the  scope  and  circle  of  reason  and 
possibility. 

The  Conference  then  adjourned. 
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-  Afternoon  Sitting. 

The  Conference  re-assembled  at  2  p.m.,  the  President,  Sir 
Richard  E.  Webster,  in  the  chair. 

M.  van  Peborgh  (Antwerp)  having  stated  that  Wednesday, 
for  which  day  the  subject  of  Collisions  at  Sea  appeared  on  the 
Ordre  du  four,  would  be  inconvenient  to  a  number  of  Antwerp 
members  who  desired  to  be  present  at  the  discussion  of  that 
subject,  it  was  agreed  to  postpone  the  discussion  till  Thursday 
morning. 

International  Arbitration:  Procedure. 

Dr.  W.  Evans  Darby,  as  Secretary  of  the  Special  Committee 
appointed  at  the  London  Conference  on  the  10th  October,  1893, 
presented  the  following  report,  which  had  already  been  issued  to 
members  of  the  Association,  with  the  report  of  the  Executive 
Council,  dated  March  1895.  Dr.  Darby  stated  that  Sir  Walter 
Phillimore,  as  Chairman  of  the  Committee,  would  move  the 
rules  one  by  one. 

Report  of  the  Special  Committee  on  International 
Arbitration. 

At  the  Conference  held  at  the  Guildhall,  London,  1893,  a 
Resolution,  moved  by  Dr.  Darby  and  seconded  by  Mr.  J,  G. 
Alexander,  was  unanimously  adopted  to  the  effect, 

That  a  Special  Committee  be  appointed,  charged  to  report  at 
the  next  Conference  of  the  Association  a  scheme  o€ 
International  Arbitration,  both  as  regards  treaties  and 
tribunals. 

It  was  left  to  the  Executive  Council  to  appoint  the  Committee^ 
and  the  following  were  elected  by  it : — 
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Sir  Walter  G.  F.  Phillimore, 

Bart,  D.C.L. 
Senor  Don  Arturo  de  Mar- 

coartu. 
CEE.  Car>iichael,  Esq., 

M.A. 
M.  H.  Box,  Esq. 
Mons.  A.  Couvreur. 
Herr  Franz  Wirth. 
Hon.  David  Dudley  Field. 


Professor  the  Marquis  Corsi. 
J.  Elliot  Condict,  Esq. 
Alderman  T.  Snape,  M.P. 
Mons.   Fred.  Passy,  Member 

of  the  Institute. 
Dr.  S.  A,  Hedlund. 
J.  G.  Alexander,  Esq.,  LL.B. 
W.     Evans     Darby,    LL.D., 

Convener. 


This  Committee  held  its  first  meeting  on  February  8th,  1894, 
at 33,  Chancery  Lane,  London,  EC,  and  there  were  present: — 

Sir  Walter  G.  F.  Phillimore,  I  C.  H.  E.  Carmichael,  Esq., 

Bart  I       M.A. 

M.  H.  Box,  Esq.  J.  Elliot  Condict,  Esq. 

Dr.  F.  J.  Tomkins.  I  W.  Evans  Darby,  Convener. 

At  this  meeting  Mr.  Hodgson  Pratt  and  Dr.  F.  J.  Tomkins 
were  added  to  the  Committee. 

On  the  motion  of  the  latter  it  was  resolved  that  the  Com- 
mittee take  up  the  two  questions  of  an  International  Treaty  of 
Arbitration  and  of  an  International  Court,  and  that  Mr.  Box  be 
requested  to  prepare  heads  of  a  Report  relative  to  a  Treaty,  and 
Mr.  Carmichael,  suggestions  as  to  the  composition  of  a  Court. 

It  was  also  agreed  that  their  papers  when  ready  should 
be  sent  to  the  Convener,  who  would  forward  copies  to  the 
various  members  of  the  Committee  for  their  study,  and  that  on 
receipt  of  their  replies  another  meeting  of  the  Committee  should 
be  called. 

This  meeting  was  summoned  on  Wednesday,  July  18th,  1894, 
and  there  were  present : — 


Sr  Walter  G.  F.  Phillimore, 

Bart,  D.C.L. 
Mr.  W.  Evans  Darby,  LL.D. 


Mr.   C.  H. 

M.A. 
Mr.  Box. 


£.    Carmichael, 
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A  paper  which  had  been  prepared  by  Mr.  M.  H.  Box  on  a 
Model  Treaty  of  International  Arbitration,  was  fully  considered 
and  amended,  and  the  Convener  was  instructed  to  send  these 
amended  rules  to  the  various  members  of  the  Committee,  with 
requests  for  their  observations  prior  to  the  further  consideration 
of  them  in  a  General  Committee  Meeting,  and  that  he  should  ask 
for  suggestions  as  to  the  holding  of  such  a  meeting. 

He  was  further  requested  to  have  a  paper  containing  Rules  for 
an  International  Court  of  Arbitration,  which  had  been  prepared 
by  Professor  Corsi,  and  translated  by  Mr.  C.  H.  E.  Carmichael, 
put  into  type,  and  to  send  copies  of  these  at  the  same  time  to  the 
members  of  the  Committee. 

At  the  next  meeting  of  the  Executive  Council,  which  was 
held  on  November  13th,  1894,  the  Convener  reported  that  he  had 
received  replies  from  some  of  the  members,  but  they  contained  no 
suggestions  as  to  a  General  Meeting,  and  also  that  he  thought  the 
translation  of  Professor  Corsi's  rules  should  be  carefully  revised 
before  it  was  sent  out. 

This  was  accordingly  done  by  the  Council  at  that  sitting,  and 
the  two  sets  of  Rules  were  sent  to  all  the  members  for  their 
consideration. 

It  was  not  found  practicable  to  arrange  a  General  Meeting 
of  the  Committee,  but  the  work  of  those  who  were  able  to  meet 
together  was  submitted  to  their  colleagues  for  their  criticism, 
suggestions,  and  approval. 

On  the  receipt  of  further  important  suggestions  from  Professor 
Corsi,  of  Pisa,  it  was  decided  to  submit  the  whole  question  to  the 
further  revision  of  the  Committee,  and  to  request  the  Council  to 
receive  a  further  report.  Accordingly  the  Committee  met  on  the 
22nd  March,  at  the  Office,  33,  Chancery  Lane,  when  there  Were 
present : — 

Sir  Walter  G.  F.  Phillimore, 

Bart,  D.C.L. 
Mr.  M.  H.  Box. 


Mr.  J.  G.  Alexander,  LL.B. 
Mr.  W.  Evans  Darby,  LL.D. 


On  careful  consideration  the  two  sets  of  Rules  which  had 
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been  previously  submitted  were  fused  together  under  the  one 
beading  of  a  Treaty  of  International  Arbitration,  and  a  Report 
accordingly  prepared  for  the  Council.  This  Report,  with  the 
draft  rules  as  below,  was  presented  to  the  Executive  Council  at 
its  meeting  on  the  same  date. 

It  is  a  matter  of  sincere  regret  that,  since  the  formation  of  the 
Committee,  three  of  its  members,  the  Hon.  David  Dudley  Field, 
Mcrns.  A.  Couvreur,  and  Mr.  C.  H.  E.  Carmichael  have  been 
removed  by  death." 


The  results  of  the  labours  of  the  Committee  are  as  follows : — 


Rules    relating   to   a    Treaty    of    International 
Arbitration. 

Prepared  by  the  Special  Committee,  appointed  in  London% 
October  loth,  1893. 

1.  Unless  it  be  intended  that  all  possible  differences  between 
the  nations,  parties  to  the  treaty,  are  to  be  referred  to  Arbitration, 
the  class  of  differences  to  be  referred  must  be  denned 

2.  If  the  tribunal  to  which  the  reference  is  made  is  to  be 
specially  constituted,  as  between  the  nations,  parties  to  the  treaty, 
faH  provision  for  its  due  constitution  must  be  made.  Under  this 
head  provision  for  filling  vacancies  in  the  tribunal  will  naturally 
fad  place. 

Suggestions : — 

(a.)  The  members  of  these  tribunals  should  not  be  repre- 
sentatives or  subjects  of  any  one  of  the  States  which  are 
parties  to  the  Arbitration,  or  of  other  States  which  have 
a  direct  interest  in  the  solution  of  the  question  at  issue. 

(b.)  By  way  of  greater  guarantee  of  independence,  the  tribunal 
should  be  composed  of  five  or  more  members,  who  shall 
not  be  capable  of  having  others  substituted  for  them,  or 
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of  being  themselves  removed,  except  for  such  causes  as 
would,  under  ordinary  rules  of  procedure,  lead  to  their 
removal  or  to  the  substitution  of  other  judges. 

3.  If  the  tribunal  is  to  be  specially  constituted,  the  place  of 
meeting  must  be  fixed.  This  should  be  outside  the  territories 
of  the  parties  to  the  controversy. 

4.  If  the  tribunal  consists  of  more  than  two  members,  pro- 
vision should  be  made  for  the  decision  of  all  questions  by  a 
majority  of  the  arbitrators ;  but  the  dissentient  members  should 
have  the  right  of  recording  their  dissent  and  the  grounds  thereof. 

5.  Each  party  should  be  required  to  appoint  an  agent  to  repre- 
sent it  in  all  matters,  connected  with  the  Arbitration. 

6.  The  Treaty  should  provide  that  if  doubts  arise  as  to  whether 
a  given  subject  of  controversy  be  comprised  among  those  agreed 
upon  as  subjects  of  Arbitration  in  it,  and  if  one  of  the  parties 
require  the  doubt  to  be  settled  by  Arbitration,  the  other  party 
must  submit  to  such  Arbitration,  but  may  require  that  the 
judgment  be  limited  to  the  admissibility  of  the  demand  for 
Arbitration. 

7.  The  procedure  should  be  fixed  by  the  Treaty.  It  is  sug- 
gested that  a  procedure  by  case,  counter-case,  and  printed  argu- 
ment, each  delivered  by  both  parties  simultaneously  at  a  fixed 
date,  with  final  oral  argument  (debate),  is  generally  the  most 
suitable.  But  the  essential  is  that  the  procedure  should  be 
defined.  The  periods  of  time  allowed  for  the  delivery  of  cases, 
counter-cases,  and  printed  arguments  should  be  fixed  by  the 
Treaty,  but  the  tribunal  should  have  the  power  of  extending 
the  time.  The  tribunal  itself  should  fix  the  time  for  hearing  the 
oral  argument  (debate). 

8.  Either  party  should  be  entitled  to  require  production  of  any 
document  in  the  possession  or  under  the  control  of  the  other 
party,  which  in  the  opinion  of  the  tribunal  is  relevant  to  a  question 
in  dispute. 
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9.  Neither  party  should  be  entitled  to  put  in  evidence  docu- 
ments (hereinafter  called  "  domestic  documents ")  which,  having 
existed,  or  purporting  to  have  existed,  before  the  difference  arose, 
were  in  possession  of  or  known  by  one  party  or  its  predecessors 
in  title,  and  not  communicated  to  the  other  party  or  its  predeces- 
sors in  title,  before  the  difference  arose. 

ig.  Solemn  written  statements  {depositions  kcrites)  made  by  a 
witness  before  a  public  officer  should  be  admissible  in  evidence 
as  proof  of  relevant  facts,  subject  to  the  rights  hereinafter  men- 
tioned of  cross-examining  the  witness.  The  probative  value  of 
such  statements  would  be  for  the  tribunal. 

11.  Either  party  should  be  entitled  to  require  the  other  to  pro- 
duce, for  oral  examination  before  the  tribunal  at  the  hearing,  any 
witness  making  on  behalf  of  that  other  party  such  a  statement  as 
is  mentioned  in  paragraph  10,  whether  the  witness  be  amenable 
to  the  jurisdiction  of  the  other  party  or  not 

12.  Irrelevant  evidence,  domestic  documents,  and  the  state- 
ments of  witnesses  not  produced  for  oral  examination  though 
required,  should,  on  the  application  of  the  party  against  which 
the?  are  adduced,  be  expunged  from  evidence ;  and  the  tribunal, 
on  a  like  application,  should  be  at  liberty  to  direct  the  reprinting 
of  any  volume  of  case,  counter-case,  printed  argument,  or  appendix, 
in  which  the  same  should  appear  or  be  discussed. 

13.  The  decision  should  be  embodied  in  a  written  award  in 
duplicate,  made  and  delivered  to  the  agents  within  a  specified 
time  (delai)  from  the  close  of  the  hearing. 


The  following   paper,   prepared   by  Professor    the    Marquis 
Corsi,  was  also  distributed  to  the  members  of  the  Conference. 
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Rapport  sur  les  Conclusions  du  Comit£  special  pour  la 
Question  de  l' Arbitrage  International. 

Leprojetde  rfeglement  pour  la  procedure  arbitrate  internationale 
qui  a  6t6  suivi  de  nos  jours  comme  la  ligne  de  conduite  la  plus 
sure  et  comme  la  base  d'&udes  la  plus  complete  par  ceux  qui  se 
sont  occup^s  de  cette  matifere,  est  celui  qui  a  6t6  adopts  par 
Tlnstitut  de  droit  international  le  28  aout  1875  dans  sa  session  de 
LaHaye.* 

En  effet  lorsqu'il  a  6t6  public  il  r^pondait  d'une  manifere 
satisfaisante  a  un  vceu  pressant  de  la  science  et  de  la  diplomatic  ; 
puisqu'il  t&noignait  que  cet  id&d  (qu'on  disait  chim&ique)  de 
Tarbitrage,  autant  que  tout  autre  rapport  juridique  des  Aats, 
etait  susceptible  d'une  definition  et  d'une  regimentation  legale ; 
et,  en  m€me  temps,  il  fournissait  aux  diplomates  les  r^sultats 
d'une  observation  approfondie,  coordonn^s  avec  les  suggestions 
tant  soit  peu  id&les  de  la  doctrine. 

Mais  dans  son  ensemble,  de  m€me  que  dans  ses  details,  il 
etait  le  produit  de  la  lutte  entre  le  technicisme  juridique  de  cet 
illustre  jurisconsulte  qui  avait  prepare  le  premier  projet,  M.  Gold- 
schmidt,  et  le  d^sir,  qui  poussait  le  savant  rapporteur  au  Congrfes 
de  La  Haye,  M.  Rivier,  de  le  mettre  a  la  port^e  des  diplomates 
et  de  le  rendre  conciliable  avec  les  legislations  et  les  traditions 
politiques  les  plus  diff<frentes.f 

Ainsi  (nous  le  prouverons  ensuite  dans  les  notes  a  notre  projet), 
certains  points  des  plus  importants  n'ont  pas  ete  regies  par  ce 
projet,  et  maintes  questions  des  plus  deiicates  et  inevitables 
n'ont  6t6  rtfsolues  nettement,  ni  achemin&s  vers  une  solution 
durable. 

Depuis  lors,  une  quantity  considerable  d'arbitrages,  ayant  pour 
objet  des  conflits  les  plus  graves,  et  de  nombreux  trait^s  et  clauses 
compromissoires,  stipules  entre  des  etats  d'une  condition  differente, 
ont  donne  une  importance  toujours  croissante  et  un  caract&re 

*  See,  for  the  text  of  the  rules  adopted  by  the  Institute,  Appendix  A. 
f  Voir  Annuaire  de  PInst.  de  droit  intern.,  t,  L  pp.  31,  45,  84,  126. 
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mietix  d^fini  a  ce  moyen  solennel  de  procedure  diplomatique ;  et 
les  positions  juridiques  nouvelles  qui  se  sont  presences  ont  fait 
sentir  le  besoin  d'une  collection  de  regies  universelles  et  constantes, 
qui  soit  plus  complete  et  mieux  correspondante  aux  exigences 
actuelles  et  au  d&reloppement  ult^rieur  de  cette  institution 
judiciaire  Internationale. 

Si  cette  voie  pacifique,  disais-je,  n'est  pas  toujours  suivie  par 
les  gouvernements,  c'est  parce  qu'elle  est  mal  construite,  ou  elle 
ne  Test  pas  enti&rement ;  si  les  produits  de  cette  machine  ne  sont 
pas  toujours  satisfaisants,  c'est  parce  que  ses  rouages  manquent 
de  perfection. 

Afin  que  tous  les  peuples  consentent  a  6tre  unis  ensemble  par 
des  trails  d'arbitrage,  il  faut  les  garantir  de  toute  surprise,  leur 
preparer  la  solution  des  plus  graves  difficult^  qui  peuvent  se 
presenter  dans  l'application  de  ces  trails. 

Le  droit  conventionnel  des  £tats  doit  toujours  trouver  son  point 
d'appui  dans  des  principes,  des  usages  accepts  par  les  £tats 
comme  des  conditions  pr&lables  sur  lesquelles  il  n'y  a  plus  lieu 
a  discussion. 

Or  cela  est  surtout  n&essaire  lorsqu'ils  veulent  s'assurer  les 
moyens  de  conserver  leurs  bons  rapports;  ce  r&ultat  est  inat- 
teignable  si  le  terrain  n'est  d6blay6  de  ces  doutes  et  de  ces  craintes 
qui  sont  si  faciles  a  presenter  et  si  difficiles  a  dimmer.  Si  lors- 
qu'on  decide  d'accepter  un  tribunal,  on  doit  encore  declarer  une  a 
une  les  garanties  de  son  action,  on  ne  parviendra  jamais  a  le 
consid£rer  comme  une  institution  n&essaire  ni  mSme  utile. 

Ce  sont  ces  reflexions,  et  surtout  le  d^sir  ardent  de  voir  l'arbi- 
trage  adopts  par  tous  les  £tats  comme  la  voie  normale  et  n&essaire 
de  vider  leurs  diflKrends,  qui  m'ont  pouss<f  a  proposer  a  la  XV** 
Conference  de  1' Association  r&mie  a  G&ies  en  189a  d'&udier  a 
fond  les  rfegles  de  procedure  arbitrale  suivies  jusqu'a  present  et  de 
les  presenter  dans  des  formules  plus  correctes,  en  sorte  qu'aucun 
feat  ne  puisse  se  plaindre  de  graves  d&auts  dans  le  systfeme  et 
dans  les  r&ultats. 

Ma  proposition,  accueillie  alors  avec  sympathie,  a  6t6  reprise 
dans  la  Conference  suivante,  qui  a  eu  lieu  a  Londres  en  1893, 
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par  MM.  Evans  Darby  et  J.  G.  Alexander.  Et  P  Association 
persuadde  par  leurs  doquents  discours,  tenant  compte  aussi  des 
observations  pr&ent&s  par  d'autres  orateurs,  a  approuv^  k 
Tunaniriiit^  la  deliberation  suivante  : 

"  Qu'il  soit  nomme  un  Comity  charge  de  presenter  k  la  pro- 
chaine  Conference  de  l'Association  un  projet  pour  tout  ce  qui 
regarde  soit  les  trails  que  les  tribunaux  d'arbitrage." 

Le  Comite  noram^  par  V Executive  Council  de  1*  Association 
rat  compost  ainsi  qu'il  suit : 

Sir  Walter  G.  F.  Phillimore,  Bart.,  D.C.L. — Sefior  Don  Arturo  de 
Marcoartu— C.  H.  E.  Carmichael,  Esq.,  M.A. — M.  H.  Box,  Esq. — 
Mons.  A.  Couvreur— Herr  Franz  Wirth — Hon.  David  Dudley  Field 
—Prof.  Mu  A.  Corsi— J.  Elliot  Condict,  Esq.— Alderman  T.  Snaps, 
M.  P.— Mons.  Fred.  Passy,  Member  of  the  Institute— Dr.  S.  A.  Hedlund 
—J.  G.  Alexander,  Esq.,  LL.B.— W.  Evans  Darby,  LL.D.,  Convener. 

Plus  tard  MM.  Hodgson  Pratt  et  J.  F.  Tomkins  ont  6t6 
adjoints  au  Comite,  qui  s'est  r^uni  plusieurs  fois  k  Londres,  33 
Chancery  Lane,  pour  examiner  les  propositions  de  quelques- 
uns  de  ses  membres,  soit  au  sujet  des  trails  que  des  Cours 
d'arbitrage. 

Ayant  pris  principalement  en  consideration  les  propositions 
pr&ent&s  par  M.  H.  Box — et  les  ayant  combines  en  quelque 
partie  avec  celles  que  j'avais  presentees  dans  un  volume  paru  en 
1894,*  que  j'avais  ensuite  d^velopp^es  par  ecrit  et  que  M.  C. 
H.  E.  Carmichael  avait  eu  le  soin  de  traduire  en  anglais — le 
Comite  a  fini  par  adopter  une  s&ie  de  Regies,  qu'il  pr^senta  k 
l'Executive  Council  et  qui  ont  6t6  publides  dans  son  rapport  annuel 
de  mars  1895,  en  union  avec  celles  proposes  par  moi-m€me. 

Nous  les  reproduisons  dans  ieur  texte  original.    (Voir  ci-dessus, 

P-  57.) 

Ensuite  la  Pr&idence  du  Comite  m'ayant  fait  Thonneur  de  me 
charger  de  presenter  un  rapport  definitif  sur  ses  travaux,  j'ai  era 
convenable,  pour  me  conformer  plus  exactement  k  la  deliberation 
de  la  Conference  de  Londres,  de  reunir  et  de  developper  les 
regies,  que  le  Comite  avait  approuv^es  en  deux  groupes  distincts, 

*  A.  Corsi,  Arbitrati  internazwna/i,  Note  di  critica  dottrinale  e  storica. 
Pisa  :  E.  Spoerri,  1894. 
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dans  un  seal  Projet  de  reglement  pour  les  Arbitrages  internationaux 
destin^  a  servir  dc  guide  soit  pour  les  trails,  que  pour  les  Cours 
<f  arbitrage  (both  as  regards  treaties  and  tribunals). 

f  ai  du  en  effet  me  convaincre  qu'il  etait  presqu'impossible  de 
distinguer  nettement  d'avance  les  rfegles  qui  doivent  servir  pour 
rediger  un  bon  traits  d'arbitrage,  de  celles  qui  doivent  servir  a 
Forganisation  et  aux  travaux  d'un  tribunal  arbitral. 

H  ne  faut  pas  oublier  que  les  Chancelleries  diplomatiques, 
sartout  en  Europe,  sont  trop  attach^es  a  leurs  precedents  pour 
qa'eDes  consentent  a  prendre  pour  base  de  leurs  stipulations  un 
projet  de  traits  redige  tout  a  fait  en  'dehors  (ou  qui  s'eioigne  tant 
soit  pen)  des  formules  adoptees  par  elles  dans  d'autres  trails 
ayant  le  m^rae  objet 

Tout  ce  qu'on  peut  esp^rer  c'est  qu'elles  s'inspirent  des 
principes  de  droit  ou  d'opportunite  qu'on  leur  propose ;  qu'elles 
prisent  les  plus  importantes  de  leurs  formules  a  une  source  plus 
Hmpide  et  plus  large  que  celle  de  leurs  precedents. 

lyailleurs,  un  projet  de  traits  complement  bad  ne  pourrait 
servir  pour  tons  les  £tats  sans  subir  des  variations  considerables. 

II  vaut  done  mieux  presenter  a  tous  les  gouvernements  un  seul 
specimen  de  rfeglement  qui  leur  suggfere  les  principes  qui  devraient 
toe  accueillis  dans  les  trait^s  d'arbitrage  et  qui  leur  montre  en 
m&ne  temps  le  cadre  dans  lequel  le  tribunal  arbitral  remplit  son 
rile, 

Les  diplomates  et  les  arbitres,  les  parties  en  cause  et  les  juges, 
poiseront  ainsi  a  la  m&ne  source  leurs  rfegles  de  conduite. 

Encourage  par  Thonorable  President  et  par  les  membres  les 
plus  actifs  du  Comite,  j'ai  fait  imprimer  ce  rfeglement*;  et  j'ai 
Fbonneur  de  le  presenter  a  la  Conference,  en  la  priant  de  le 
prendre  en  consideration  et  de  vouloir  bien,  si  elle  Ten  croit  digne, 
k  prendre  pour  base  de  ses  discussions  et  de  ses  deliberations. 

Bruxelles,  1*  octobre  1895. 

Alexandre  Corsl 

*  Professor  Corsi's  roles  have  been  carefully  revised  by  their  author  for  this 
Report,  and  some  modifications  of  the  wording  have  been  introduced. — 
Ren.  Gen.  Sec. 
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projkt  de  rfcglement  pour  les  arbitrages 
Internationaux. 

Section  I. — Forme  et  objet  des  conventions  d1  arbitrage. 

Art.  i. — Le  compromis  est  une  convention  par  laquelle  deux 
ou  plusieurs  personnes  juridiques  internationales  (i)  s'engagent  k 
soumettre  a  la  decision  d'un  ou  de  plusieurs  arbitres  tous  les 
conflits,  ou  une  espece  d&ermin£e  de  conflits,  qui  pourraient 
s'elever  entre  eux,  aussi  bien  qu'une  ou  certaines  contestations 
d£ja  n&s ;  et  par  laquelle  ils  reglent  les  conditions  pour  la 
validity  de  leur  decision  et  ils  s'engagent  a  s'y  conformer  (2). 

Cette  convention  peut  r^sulter,  soit  d'un  traits  g&i&al  ou 
special  (dit  traite*  d'arbitrage),  soit  d'une  clause  (dite  compromis- 
soire)  inse^e  dans  un  traite',  ou  dans  un  protocole  de  Congres 
international  auquel  les  m£mes  £tats  aient  adh<£r& 

(1)  On  pourrait  dire  plus  simplement  '*  entre  deux  on  plusieurs  £tatsw  ; 
mais  triors  on  pourrait  douter  si  la  regie  est  applicable  aux  arbitrages  entre  un 
£tat  et  une  union  Internationale  a  laquelle  cet  £tat  n'appartient  pas,  ou  bien 
entre  deux  unions,  par  ex,  celle  pour  la  propri^te  artistique  et  litteraire  et 
celle  pour  la  propri&e*  industrielle,  et  en  general  aux  arbitrages  entre  quelqu'une 
de  ces  creations  indefinies  de  la  diplomatic  moderne,  ayant  pour  objet  la  protec- 
tion des  interfts  politique*,  juridiques  ou  religieux  des  populations,  mais  prnrees 
d'un  domaine  territorial,  que,  des  1885,  en  etudiant  la  condition  actuelle  da 
Saint-Siege,  j'avais  qualifies  universitates  juris  gentium,  ou  personnnes  morales 
internationales.  Pour  celles-ci  l'arbitrage  est  une  institution  a  jamais  neces- 
saire,  vu  qu'elles  ne  peuvent  recourir  a  une  force  armee  pour  vider  leura 
differends. — Au  reste,  en  adoptant  cette  expression,  on  ne  fait  que  connrmer 
l'opinion  g&ilralement  recue,  que  les  personnes  morales  privees,  et  les  insti- 
tutions publiques  d'un  rttat,  qui  ne  sont  pas  reconnues  comme  jouissant  d'une 
autonomic  internationale,  ne  peuvent  pas  stipuler  un  compromis  international, 
&ant  tou jours  soumises  a  la  juridiction  ordinaire  des  tribunaux  de  Fl£tat  dont 
elles  relevent  ratione  personate  aut  materiaey  out  loci, 

(2)  Nous  n'avons  pas  la  pretention  de  dormer  dans  cet  article  une  definition 
scientifique  du  compromis  international;  nous  avons  voulu  seulement  tracer 
les  Elements  constitutifs  de  ce  contrat,  qui  se  retrouvent,  sous  des  expressions 
et  des  modalites  diffe*rentes,  dans  tous  les  traites  d'arbitrages  de  notre  epoqoe 
et  dans  les  regies  qui  s'y  rapportent. 

II  aurait  e*te*  certes  plus  ais^,  suivant  l'exemple  de  l'Institut  de  Droit  Inter- 
national, de  ne  pas  donner  ces  indications  generales ;  mais,  avant  tout,  il  aurait 
Ite  peu  conforme  a  l'eurhythmie  et  a  la  logique  de  reglementer  cette  institution 
sans  commencer  par  dire  quel  en  est  l'objet,  quel  en  est,  pour  ainsi  dire,  la 
base ;  de  parler  continuellement  de  compromis  et  de  clause  compromissoire, 
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■os  Is  avoir  dtfnis.  Ensuite,  on  aurait  M  rekrait  a  etort>lk  comme  des  regies 
eielconques,  qu'on  pent  abondonner  on  modifier,  certains  prindpet  qui  tout 
essentiels  a  l'idec  dc  compromis ;  p.  ex.,  celui-d :  "  la  sentence  dument  pro* 
noncee  decide,  dans  les  limites  de  sa  portee,  la  contestation  entre  les  parties  " 
(srt  25  du  Prejd  di  PltuMtO). 

Noos  avons  juge*  pins  utile  de  proposer,  dans  des  regies  a  part  (art.  38-39), 
qodqnes  moyens  poor  que  la  decision  des  arbitres  soit  consideree  comme 
definitive  et  irrevocable,  et  de  suggerer  les  consequences  anxquelles  s'exposent 
les  cuts  qui  refusent  de  l'executer.  Et  nous  avons  ports'  ici  en  premiere  ligne 
Tidee  de  Tacceptation  prealable  de  Tarr^t,  comme  un  Element  necessaire  pour 
FexBtence  d'un  compromis,  et  aussi  bien  comme  une  note  caracteristique  qui 
sert  a  le  distinguer  de  la  mediation,  par  effct  de  laquelle  les  parties  restart 
fibres  de  ne  pas  accepter  les  propositions  du  m&iateur. 

Coordonnee  avec  les  regies  38  et  39,  notre  definition  vise  a  la  solution  du 
probleme  final  de  l'arbitrage,  e'est-a-dire  a  des  sanctions  positives  qui  asturent 
k  sommsson  de  toutes  les  parties  aux  regies  et  amx  clauses  du  compromis,  sans 
qull  perde  le  caractere  essentiel  d'un  moyen  pacifique  de  resoudre  les  conflits 
nteraationaux.    (Voir  les  notes  aux  art.  38  et  39  infra.) 

Art.  2. — Le  compromis  est  valide  lorsqu'il  a  €\&  ratifie'  par  les 
chefs  des  £tats  signataires  dans  les  conditions  et  dans  les  formes 
reqnises  par  leurs  lois  respective*,  et,  si  tel  est  le  cas,  par  les 
traites  qui  limitent  leur  liberty  vis-k-vis  d'autres  £tats  (3). 

(3)  Cet  article  se  rapporte  aux  conditions  requises  pour  la  validity  du  contrat 
et  sntout  a  la  capacity  des  contractants. 

htPnjetde  VlnstUut  elude  a  cet  egard  la  question,  disant  seulement  que 
"le  compromis  est  concln  par  traits  international  valable."— Certes  ilserait 
impossible  resoudre  dans  no  seul  article  toutes  les  questions  qui  se  rattachent 
k  U  vafidite*  des  clauses  compromissoires ;  mais  a  cause  de  cette  difficult  e  on 
ne  sturait  se  dispenser  de  proposer  quelque  regie  pour  les  prcvenir  et  surtout 
de  declarer  qoelles  sont  les  personnes  capable*  de  les  stipuler. 

Or  le  premier  principe  sagger^  par  le  droit  des  gens  positif  est  que  la 
apache'  de  sfobHger  par  convention  n'est  limitee  que  par  les  traites  qui  privent 
a  &tat  de  sa  souverainete'  exterieure,  an  qui  en  sonmettent  l'exerdce  i  certaines 
restrictions  an  profit  d'un  tiers  £tat  on  d'une  association  d'foats. 

Dans  ces  cas  pour  reconnattre  la  capacity  de  signer  un  compromis  il  faut  se 
Bppocter  aux  traites  qui  tablissent  la  suzerainete^,  le  protectorat,  l'union 
pcrmrmelle  00  reelle,  la  confederation,  l'&at  confeVlere^  etc. 

De  meme  qnant  a  la  validitl  des  stipulations,  on  reussit,  il  nous  semble,  a 
amplifier  les  questions  qui  peuvent  nattre,  et  en  quelque  partie  a  les  prevenir, 
en  AiriarTit  que  le  compromis  doit  6tre  ratifie* ;  ce  qui  veut  dire,  qu'il  doit 
ftre  stipule*  dans  les  formes  d'une  convention  diplomatique  signee  par  le  chef 
de  r£tat,  et,  si  la  constitution  dn  pays  l'exige,  approuvee  par  cette  assemblee 
legislative,  on  Conseil,  on  Congres  f&eYal,  qu'elle  declare  competent. 

Cela  revient  a  dire,  enfin,  que  le  compromis  a  le  caractere  d'un  engagement 
par  lequel  l'£tat  renonce  virtueUement  a  rexercice  de  quelqu'un  de  ses  droits 
oo,  ptatot,   a  quelqu'une  de  ses  pretentions,  et  que,  par  consequent,  il  doit 

F 
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6tre  rev£tu  de  toutes  les  garanties  que  les  constitutions  des  Etats  contractants 
Itablissent  pour  que  leurs  souverains  puissent  regler  leurs  contestations  les  plus 
graves  avec  l'etranger. 

Art.  3. — Le  compromis  doit  specifier  les  questions  de  fait  ou 
de  droit  que  les  arbitres  sont  appetes  a  r&oudre,  et  Textension  de 
leurs  pouvoirs. 

En  cas  de  doute  sur  l'objet  du  compromis  les  arbitres  a  Touver- 
ture  de  leurs  stances  peuvent  inviter  les  parties  a  pr&iser  leurs 
intentions  (4). 

Au  reste,  surtout  si  le  compromis  n'est  pas  limits  a  une  ou  a 
plusieurs  questions  d&ermindes,  le  manque  de  precision  dans  la 
definition  de  l'objet  du  compromis  attribue  aux  arbitres  la 
faculty  de  Tinterpr^ter  et  de  s'en  rapporter,  pour  l'extension  de 
leurs  pouvoirs,  aux  arbitrages  precedents  et  aux  articles  qui 
suivent  (5). 

(4)  L Enumeration  des  questions  qui  peuvent  £tre  l'objet  d'un  arbitrage,  ne 
serait  qu'une  source  de  doutes  et  d'equivoques.  Aussi  l'ecrivain  le  plus  recent 
et  le  plus  diligent  qui  ait  tente  de  les  grouper  en  categories,  a  du  faire 
une  reserve  qui  demontre  l'impossibilite'de  les  trad  aire  dans  des  formules 
positives.  (A.  M&IGNHAC,  Traiti  de  C  arbitrage  international,  Paris,  1895, 
p.  180.)  Quant  aux  distinctions  proposees  par  les  auteurs  precedents,  je  les  ai 
critiquees  assez  longuement  dans  le  volume  cite"  Arbitrati  internationals  % 
pp.  41  a  56,  pour  me  dispenser  de  prouver  leur  inutility. 

Au  point  de  vue  juridique  et  politique,  une  contestation  quekonque  entre 
£tats  peut  faire  l'objet  d'un  compromis.  Le  silence  de  notre  projet  n'admet 
d'autre  interpretation. 

Malheureusement  la  plupart  des  gouvernements  seront  toujours  tentes 
d'eluder  les  compromis  par  des  exceptions  nombreuses.  Les  prejuges  et  les 
passions  du  moment  les  pousseront  Men  souvent  a  soutenir  que  Vkonntur- 
national  est  en  jeu,  lorsque  c'est  seulement  l'amour  propre  personnel  de  ceux 
qui  gouvernent  qui  les  empSche  d'agreer  la  decision  d'un  tiers.  Mais  une 
enumeration  reglementaire  ne  presenterait  aucune  defense  contre  ce  risque. 

D'ailleurs  la  plupart  des  gouvernements  se  preoccuperaient  bien  plus  da 
peril  d'etre  engages  a  accepter  l'arbitrage  pour  des  demeles  qui,  dans  certaines 
drconstances,  seraient  pour  eux  des  questions  d'honneur,  toucnant  des  droits 
inalienables.  Nous  croyons  ne  pas  nous  tromper  en  jugeant  que  c'est  a  cause 
de  ce  risque  que  le  traite*  general  d'arbitrage  propose'  par  les  Republiques 
d'Amenque  est  reste^  a  l'etat  de  projet. 

Pour  ces  raisons  le  Comite,  des  ses  premieres  reunions,  s'est  borne  k 
observer  que  les  questions  qui  sont  l'objet  du  compromis  must  be  defined* 
unless  it  be  intended  that  all  possible  differences  are  to  be  re/erred  to  arbitration* 

(5)  La  distinction  contenue  dans  cet  alinea  n'est  pas  oiseuse.  Si  les  ques- 
tions soumises  aux  arbitres  sont  specifiers  dans  le  compromis,  leur  competence 
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est  tracee  par  des  borne*  qu'ils  nc  doivent  ni  restreindre  ni  depasser.  An 
contraire  si  le  compromis  embrasse  unc  slrie  dc  contestations  futures,  on 
tootes  celles  qui  peuvent  surgir,  dans  bien  des  cas  U  ne  sera  qu'un  mot  sans 
effet,  si  les  arbitres  n'auront  de  jure  la  faculty  d'interpr&er  le  compromis  et  de 
declarer  les  bornes  de  leur  juridicti«n. 

Art.  4. — Les  contestations  sur  le  point  de  savoir  si  une 
question  qui  s'agite  entre  les  £tats  lids  par  un  traite*  d'arbitrage 
est  comprise  parmi  celles  preVues  par  ce  traite',  doivent  £tre 
soumises  a  la  decision  des  arbitres,  si  Fun  des  £tats  l'exige; 
seulement  les  autres  £tats  signataires  peuvent  exiger  que  le 
*  jugement  soit  limits  a  Tadmissibilitd  de  la  demande  d'arbitrage, 
seresenrant  a  provoquer  ensuite,  s'il  en  sera  le  cas,  par  un  nouvel 
arbitrage,  la  decision  de  la  question  de  fond. 

Section  IL— Designation,  recusation  et  substitution  des 

ARBITRES. 

Art.  5. — Les  arbitres  peuvent  Stre  un  seul,  ou  plusieurs  con- 
stituent un  Tribunal  arbitral,  ou  Cour  d'arbitrage. 

Quel  que  soit  leur  nombre,  ils  sont  nommes  conjointement  par 
les  feats  contractants,  suivant  les  dispositions  du  compromis. 

A  d&aut  de  ces  dispositions,  ou  en  cas  de  disaccord  dans  la 
forme  du  choix,  chacune  des  parties  choisit  deux  arbitres,  et  les 
arbitres  ainsi  nommes  en  choisissent  un  autre,  ou  dtfsignent  une 
personne  tierce  qui  l'indiquera  (6). 

(6)  Le  systeme  adopts  pour  le  choix  des  arbitres  par  le  Congres  pan-ami- 
ricain  est  evidemment  preferable,  parce  que  la  premiere  preuve  de  confiance 
vers  cette  magistrature  Elective  est  que  les  personnes  qui  la  composent  soient 
designees  conjointement 

Mais  comme  bien  souvent  on  n'arrivera  pas  a  Itabkr  cet  accord  avec  la 
rapidite  nexcssaire,  il  faut  s'attacher  au  systeme  sugglre*  par  PInstitut  dans  son 
2*  art,  2*  al.,  que  nous  avons  transcrit  dans  le  dernier  alinea  de  notre  art.  5, 
t  sobstitaant  le  nombre  de  deux  arbitres  pour  chaque  partie.  Nous  croyons  que 
cela  peut  contribner  beaucoup  a  assurer  leur  indlpendance  vis-a-vis  des  gouver- 
nements  qui  les  ont  nommes.  Nous  avons  assez  developpe  ailleurs  {Arbitrati 
****rn*si**aliy  pp.  25  a  40)  cette  idee  que  les  arbitres  doivent  cesser  d'etre 
consideres  comme  les  representants  du  gouvernement  qui  les  a  choisis ;  s'ils 
sont  plusieurs,  et  s'ils  ne  sont  pas  ressortissants  des  parties  en  cause,  la  respon- 
sibility d'une  condamnation  leur  semblera  moins  lourde,  et  la  sentence  qu'ils 
pfononcent  aura  un  aspect  plus  marque*  d'impartialitl. 

Dans  1'arbitrBge  de  Geneve  la  conduite  calme  et  ferme  des  trois  arbitreg 
de  nationality  neutre  nommes  avec  le  consentement  des  deux  parties  a  rendu 
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bien  plus  aisee  la  formation  (Tune  majority  et  a  ajoute*  beaucoup  de  prix  a  ta 
decision. 

Si  les  juges  ne  sont  que  trois,  les  protestations,  ou  le  vcen  contraire  motive 
de  Ton  d'eux,  enleve  a  1'arret  sign^  par  les  deux  autres  le  caractere  d'une  con- 
viction bien  ferme  et  juste ;  s'ih  sont  cinq,  ou  davantage,  et  mrtout  si  la  majo~ 
riU  est  format  par  des  juges  qui  riont  aucun  lien  de  nationaliU  avec  les  parties  en 
cause,  la  protestation  de  ce  juge  qui  repr&ente  de  plus  pres  Tune  d'elles,  n'aura 
aucun  effet  regrettable,  et,  aux  yeux  du  public,  elle  sera  completement  neu- 
tralised. 

Enfin,  nous  voyons  que  dans  tous  les  pays,  les  jugements  en  derniere  instance 
des  plus  graves  questions  entre  citoyens  sont  prononces  par  des  cours  tres 
nombreuses;  pourquoi  ne  doit-il  en  Stre  de  meme  pour  les  questions  entre 
les  £tats? 

Art.  6. — Lorsqu'il  est  convenu  que,  les  arbitres  <f tant  en  nombre 
pair,  s'ils  ne  r^ussissent  a  se  mettre  d'accord,  la  question  soit 
soumise  a  un  sur-arbitre  (umpire),  celui-ci  devra  Stre  nommd  et 
accept^  avant  que  les  arbitres  commencent  a  traiter  les  questions 
qui  font  l'objet  du  compromis ;  mais  il  n'agira  pas  comme  membre 
du  tribunal,  Aant  appell  a  prononcer  sa  decision  seulement 
d'aprfes  leur  invitation,  et  pour  les  questions  principales  ou 
incidentelles  dans  lesquelles  ils  n'auront  pu  tomber  d'accord 

Art.  7. — Si  les  arbitres  sont  nommds  ou  d&ign&  dans  le 
compromis,  chacune  des  parties  contractantes  peut  prendre 
rinitiative  de  leur  reunion,  en  invitant  l'autre  a  faire  ensemble 
les  d-marches  n&essaires. 

Le  refus  exprfes  ou  tacite  de  pourvoir  a  la  formation  ou  a  la 
premiere  convocation  du  tribunal  donne  lieu  a  consider  le 
compromis,  ou  la  clause  compromissoire,  comme  d&onc&  par 
l'£tat  qui  refuse  ;  en  sorte  que  celui-ci  ne  pourra  plus  se  pr^valoir 
de  cette  clause  lorsqu'il  lui  arrivait  de  1'invoquer  en  sa  faveur. 

Si  la  tierce  personne  charg&  du  choix  des  arbitres  refuse  de 
choisir,  l'obligation  de  compromettre  est  suspendue  jusqu'a  ce  que 
les  parties  lui  en  aient  substitud  une  autre  (7). 

(7)  L'art.  2,  dernier  alinea,  du  Projet  de  I  '/nstitut  &ablissait,  pour  des  cas 
semblables,  que  *'  le  compromis  est  etbint."  Mais  il  arrive  souvent  que  cet 
Etat,  qui  a  fait  plus  de  difncuUes  pour  la  constitution  du  tribunal,  ne  demande 
pas  mienx  que  d'en  venir  a  ^extinction  pure  et  simple  du  compromis,  tandis 
que  l'autre  partie,  victime  des  retus,  ou  des  entraves,  de  son  adversaire,  en  am 
des  prejudices  ou  des  risques  graves.  Dans  ces  circonstances  il  n'est  pas 
convenable,  pour  la  bonte  du  systeme,  de  faciliter  la  rupture  du  contrat ;  il 
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taut,  au  oootndrc,  tficber  de  l'empecher,  ct  si  on  n'y  reussit  pas,  il  mut 
presenter  cette  chance,  comme  une  peine,  et  l'entourer  de  quelque  desavantage, 
afin  qu'aucune  des  parties  ne  soit  tentee  d'y  recourir  comme  a  la  solution  la 
pins  commode. 

Dans  ce  sens,  la  regie  qne  nous  proposons  ici  est  sans  precedents  dans  les 
Projets  on  Traites  d'arbitrage  a  notre  connaissance. 

Art:  8. — Soot  capable*  d'etre  nomm&  arbitres  toutes  les 
personnes  qui,  d'apr&s  la  loi  da  pays  par  lequel,  ou  au  nom 
duquel,  dies  sont  designees,  pourraient  toe  charges,  si  elles 
e^aient  ses  ressortissants,  d'une  mission  diplomatique  ou  judi- 
ciaire  (8). 

(8)  La  pkpart  des  ecrivains  emploient  de  longs  chapitres  a  discnter  sur 
les  conditions  reqmses  pour  pouvoir  Stre  nommes  arbitres.  Tout  recemment 
M.  MiRiGNHAC,  loo.  dt.  pp.  237  et  ss.,  se  pkit  encore  a  examiner  les  dontes 
qui  out  etc*  soukreY  sonvent  snr  la  capacity  des  femmes,  des  dements,  etc. 

Nona  avons  cm  parfaitement  inutile  de  tenk  compte  de  ces  problemes  tant 
soit  pen  imaginaires,  -qui,  an  surplus,  n'admettraient  qu'une  solution  imposee 
par  k  bon  sens  et  par  I'intertt  commun  des  parties.  La  regie  directrice  qne 
nous  suggeVons  presente  ce  caractere  de  geneValite'  et  de  simplicity  qui  peut 
la  rendre  acceptable  a  tons  les  gouvernenients.  A  exercer  les  fractions  dipta- 
matkrnes  peuvent  Stre  appeles  antsi  des  militaires,  des  religienx,  des  simples 
dtoyens  on  des  employes  de  quelconquc  hierarchic,  et,  si  Ton  vent  elargir  le 
cerck  des  hypotheses,  des  femmes  et  des  souverains.  De  mime,  a  exercer  les 
fonctions  judkiaires,  peuvent  etre  appdes  des  corps  judidaires  on  savants,  ks 
entis  et  d'antre  personnes  morales  revenues  d'un  caractere  public,  qui  pourrons 
se  fidre  representer,  ainsi  qu'il  est  dit  a  Tart.  14  infra,  par  un  de  leur  membres. 

Notre  regk  done  ne  restraint  point  la  liberty  du  choix,  tandis  qu'ellegarantit 
qu'il  totnbe  sot  des  indhridus  reputes  par  leur  honnttetl,  kur  esprit  independant 
et  par  leur  aptitude  a  concilier  les  prindpes  du  droit  avec  l'esprit  de  r^quit^. 

On  pourrait  plutdt  discuter  sur  la  loi  applicable  pour  determiner  la  capa- 
city relative  des  arbitres.  L'Institut  de  droit  international  propose  a  cet  effet 
k  loi  nationak  de  cdui  qui  doit  £tre  choisi .  Or  ce  systeme  n'est  pas  justified  Le 
recours  a  k  loi  nationak  dans  les  questions  d'etat  et  de  capadte'  est  raisonnable 
lorsqu'on  doit  deader  si  cette  personne  est  admise  a  l'exerdce  d'un  droit  qui 
hri  appertknt ;  mais  krsqn'on  traite  d'une  fonction  ou  d'un  office  public  qu'on 
vent  lni  attribuer,  on  doit  se  rapporter  plutdt  ila/u  loci,  ou  pour  mieux  dire 
anx  lois  de  ce  pays  dans  lequel,  ou  au  nom  duquel,  cet  office  et  ces  fonctions 
doivent  enre  exercees ;  l*inter£t  et  k  dignity  de  cdm-ri  sont  les  seals  Elements  en 
jeu.  Les  lois  qui  reglent  rexerdce  des  fonctions  pubBques  sont  essentiellement 
territoriales ;  ks  droits  personnels  du  futur  arbitre  n'y  entrent  pour  rien,  tandis 
qne  sa  loi  nationak  ne  presenterait,  an  bout  des  comptes,  aucune  garantie  meil- 
knre  qne  celk  des  parties  en  cause. 

Art.  9. — Le  nom  des  arbitres  choisis  suivant  le  dernier  alin&t 
de  Tart  5  doit  6tre  imm^diatement  noting  par  la  partie  qui  les  a 
dc%igne%  a  toutes  les  autres. 
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Chacune  d'elles  pourra  les  r^cuser  dans  le  deiai  de  quinze  jours 
pour  un  des  motifs  suivants : 

i°  s'ils  sont  sujets  d'un  des  £tats  contractants ; 

20  s'ils  ont  un  intent  personnel  dans  les  questions  qui  sont 
Tobjet  de  rarbitrage ; 

3°  s'ils  ont  public  leur  opinion  sur  ces  m£mes  questions  par 
des  brochures,  ou  par  des  discours  dans  des  conferences  publiques, 
ou  bien  comrae  membres  de  quelque  tribunal  national  ou  inter- 
national qui  ait  de*ja  prononcd  son  arrSt  (9). 

(9)  Nous  avons  beaucoup  hesite  a  admettre  des  regies  relatives  a  la  recu- 
sation des  arbitres.  Certes  il  vaut  mieux  n'en  dire  rien,  que  de  parler  a 
plusieurs  reprises  de  recusation  valable,  comme  le  fait  le  Projet  de  ly Institute  sans 
etablir  nettement  dans  quelle*  conditions  elle  est  valable.  Mais  nous  avons 
rlflechi  que  le  silence  aurait  ete  interpret  dans  le  sens  .de  d#endre  la  recu- 
sation, tandis  que,  au  contraire,  l'observation  des  questions  soulevees  apropos  de 
plusieurs  arbitrages  nous  persuadait  qu'il  est  bon  de  l'admettre.  La  possibility 
d'une  recusation  est  la  meilleure  sauvegarde  de  la  personne  de  l'arbitre  contre 
les  soupcpns  ou  les  bavardages  injustes  des  journaux  et  des  Parlements.  Si  cette 
facultc  n*est  reservee,  une  calomnie  quelconque  a  leur  charge  reussira  facile- 
ment  a  prendre  pied,  peut-€tre  a  atteindre  leur  dignity  et  certes  a  les  inquieter 
dans  l'exercice  de  leurs  fonctions  ou  a  egarer  l'opinion  publique. 

II  fallait  toutefois  eviter  une  enumeration  d&aillee  des  cas,  dans  lesquels, 
selon  les  principes  de  droit  et  suivant  la  loi  commune  des  parties,  on  serait 
portc  a  admettre  la  recusation,  parcequ'elle  n'aurait  pu  reussir  ni  complete, 
ni  utile,  vu  que  le  plus  grand  nombre  des  raisons  admises  dans  tous  les 
pays  (ex.  la  demence,  la  surdity,  1'age,  etc.),  ont  des  limites  differentes  dans 
plusieurs  legislations  et  rentrent  dans  ces  circonstances  de  force  majeure  qui 
autorisent  la  substitution  de  l'arbitre  et  sont  prevues,  en  ligne  genende,  par 
Tart.  13  infra. 

Par  consequent  nous  nous  sommes  bornes  a  specifier  trois  cas,  qui  n'etant 
pas  declares  auraient  pu  etre  contested,  et  dans  lesquels  il  etait  essentiel  de 
donner  aux  parties  le  droit  de  recusation,  ne  fut-ce  que  pour  les  rassurer  contre 
une  de  ces  eventuality  qui  donnent  plus  de  prise  aux  calomnies.  Laissant  de 
c6te*  les  causes  d'incapacitc  naturelle  ou  absolue,  nous  avons  indique*  seulement 
ces  causes  de  reras  qui  d^coulent  des  rapports  de  l'arbitre  avec  Fobjet  du 
litige ;  mais  aucune  raison  n'empeche,  et  dans  le  silence  du  reglement  il  ne 
peut  pas  €tre  defendu  de  recuser  la  personne  designee  parcequ'elle  manque  des 
autres  conditions  gen&ales  requises  par  l'art.  8. 

Art.  10. — Si  les  arbitres  sont  individuellement  determines  dans 
le  compromis,  l'incapacite  survenue  pour  un  des  motifs  precedents, 
avant  qu'ils  commencent  leurs  fonctions,  infirme  le  compromis 
pour  autant  que  les  parties  ne  se  mettent  d'accord  sur  un  autre 
arbitre  capable. 
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Mais,  si  le  compromis  ne  contient  pas  determination  individueUe 
des  arbitres,  la  recusation  faite  par  une  note  modv^e  d'un 
gouvernement  a.  l'autre,  oblige  celui  qui  l'a  nomme  h.  en  designer 
un  autre  sans  discuter  sur  la  validity  de  la  recusation  (10). 

(10)  Ayant  admls  le  droit  de  refus,  pour  ne  pas  encourir  nous-mimes  dons 
ks  critiques  que  nous  avons  fait  aux  autres  projets,  il  a  fallu  introduire  quelque 
regie  qui,  d'un  c6te\  en  garantisse  l'exercice  par  une  procedure  sommaire  d'un 
caractere  diplomatique  et  non  judiciaire,  comme  celle  gtaenlement  suivie  pour 
l'acceptation  des  agents  diplomatique*,  et  qui,  de  l'autre  cdtl,  emp£che  les 
parties  d'abuser  de  ce  droit,  de  s'en  servir  pour  arrCter  ou  retarder  la  formation 
dn  tribunal,  ou  pour  amublir  la  connance  dans  leur  oeuvre. 

Art.  ii. — La  recusation  successive  de  plus  de  trois  arbitres 
de  la  part  d'un  gouvernement,  equivaut  k  refus  d'ex^cuter  le 
compromis  et  produit  k  sa  charge  reflet  prdvu  par  le  a*  al  de 
Fart  6  (n). 

(i  i)  Cette  regie  est  sans  precedents. 

Sa  simplicity  nous  dispense  de  toute  autre  observation,  nous  rapportant 
tux  notes  des  art.  7  et  38  infra  pour  ce  qui  a  trait  a  la  menace  de  resolution 
dn  compromis  larsqu'nne  des  parties  cherche  a  lasser  l'autre  par  une  serie  de 

refbs. 

Art.  12. — L'acceptation  de  l'office  d'arbitre  a  lieu  par  ecrit  et 
doit  toe  notifiee  aux  autres  parties  dans  la  m£me  forme  que  sa 
nomination. 

Art.  13. — Les  arbitres  qui  ont  ete  nommes  d'une  part  et 
acceptes  de  l'autre  ne  peuvent  £tre  substitu^s,  ni  eioignes  de  leur 
office,  si  ce  n'est  a.  cause  de  mort,  ou  d'une  maladie  incurable 
dans  un  mois,  ou  d'un  cas  semblable  de  force  majeure. 

Alois  pour  les  remplacer  on  doit  observer  les  formes  et  les 
conditions  adoptees  pour  leur  nomination. 

Aucun  arbitre  n'est  autorise  \  se  nommer  lui-m€me  un  substitute 
si  ce  n'est  avec  le  consentement  de  toutes  les  parties,  ou  de  tous 
les  autres  arbitres  s'il  a  ete  choisi  par  ces  derniers  (12). 

(12)  L'art.  12  du  Projet  de  traits  formule  par  le  Congres  pan-americain  et 
Tart  11  du  Projet  deV  Institute  combines  ensemble,  nous  ont  sugg&e'  en  partie 
cet  article,  et  plus  precisement  ses  deux  derniers  alinea.  Mais  nous  avons 
juge  necessaire  d'etablir  carrement  le  principe  d'inamovibilite'  qui  n'&ait  pas 
reconnu  comme  regie  par  ces  articles.  Ce  qui  est  arrive  dans  les  Commissions 
arbitrates  de  Santiago  (qui,  d'apres  l'opinion  de  tous  les  ecrivains  qui  s'en  sont 
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occupes,  n'ont  pu  achever  leur  mission  a  cause  da  changement  arbitraire  dans 
la  personne  de  l'arbitre  Bresilien),  suffirait  poux  prouver  la  necessity  de  cette 
regie. 

Mats  les  exemples  de  sur-arbitres  ou  de  commissaires  qui  ont  donnl  leur 
demissions  sans  necessity  et,  probablement,  pour  des  tirconstances  telle*  qu'U 
n'aurait  pas  6t6  convenable  de  les  accepter,  sont  innombrables ;  et  nous  avons 
la  plus  ferme  conviction  que  l'institution  de  l'arbitrage  sera  beaucoup  mieux 
garantie  lorsque  la  stability  des  juges  sera  reconnue  comme  une  necessity  juri- 
dique  qui  ne  doit  older  qu'a  une  necessity  matenelle,  e'est-a-dire  a  une  impos- 
abilite*  physique. 

Art.  14.— Si  un  des  arbitres  choisis  est  un  £tat,  une  commune, 
ou  autre  corporation,  une  autoritl  religieuse,  une  faculty  de  droit, 
une  soci&£  savante,  ou  le  chef  actuel  d'une  de  ces  personnes 
morales!  ses  fonctions  d'arbitre  peuvent  tee  remplies  ent&remmt 
ou  en  partie  par  un  commissaire  nommd  ad  hoc  par  cet  arbitre. 

Ce  commissaire  une  fois  invest!  de  ses  fonctions  doit  les  con- 
server,  dans  la  mesure  qu'elles  lui  ont  6t6  confines,  pendant  toute 
la  dur&  de  rarbitrage,  sans  que  les  changements  survenus  a  regard 
de  la  personne  qu'il  repr&ente  puissent  autoriser  cette  derniferc 
a  le  remplacer,  ou  a  lui  donner  des  instructions  nouvelles,  ou  a 
modifier  l'extension  de  ses  pouvoirs  (13). 

(13)  Void  encore  une  regie  qui  a  pour  but  d'assurer  llnamovibilite'  des 
arbitres  en  cas  de  delegation  de  pouvoirs.  L'art.  10  du  Projet  de  VInstitut  se 
limitait  a  reconnaitre  le  droit  de  delegation,  a  faveur  des  personnes  morales  qui 
auraient  ete*  nominees  comme  arbitres,  "pour  l'assistance  aux  dlbats."  Mais 
la  pratique  de  ces  deraieres  vingt  annees  nous  antorise  a  elargir  considerable- 
ment,  ou  a  completer,  les  attributions  arbitrales  qui  peuvent  €tre  d&eguees. 

Nous  ne  connaissons  en  effet  aucune  personne  morale  qui  ait  nomine*  un 
commissaire  settlement  pour  l'assistance  an  d^bat  Le  systeme  suivi  par  la  Cour 
de  Cassation  de  Paris,  nommee  arbitre  entre  la  France  et  le  Nicaragua  pour 
l'affaire  du  PAare,  ne  peut  Stre  pris  comme  precedent ;  puisque  le  rapporteur 
qu'elle  avait  nomine*  pour  l'examen  des  actes,  ^tait  chargd  selon  sa  procedure 
ordinaire,  aussi  de  la  redaction  de  l'axr£t,  et  son  action  et  ses  conclusions  n'ont 
pas  6t6  exclusives,  ayant  6t£  reserve  au  representant  du  Ministexe  public  son 
r61e  ordinaire,  comme  pour  les  contestations  civiles  ordinaires. 

On  ne  pourrait  non  plus  rappeler  en  sens  contraire  l'arbitrage  de 
S.  M.  l'Empereur  d'AUemagne  dans  la  question  des  limites  entre  la  Grande* 
Bretagne  et  l'Amenque  compromise  par  les  art.  XXXIV.  et  s.  du  traite  de 
Washington. 

En  effet,  quoique  les  trois  juristes  auxquels  S.  M.  avait  dlfexe'  l'etude  de  la 
question  se  soient  renfermls  strictement  dans  les  limites  de  leur  mandat 
(Cfr.  Revue  de  droit  international,  1873,  p.  473),  ils  ne  se  sont  pas  cms 
incompetents  pour  presenter  un  rapport  motive^  sur  lequel  S.  M.  a  fonde  sa 
decision.     Enfin  on  pent  dire  qu'U  est  aujourd'hui  un  usage  Itabli  que 
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toque  1'arbitre  choisi  est  on  £tat,  on  on  chef  d'£tat,  le  commissure  nomine' 
par  ha  est,  en  fait,  k  mi  juge  de  la  contestation  et  l'auteur  de  Parrot. 

Ilest  done  indispensable  dVtendrc  a  lui  ces  garanties  d'inamovibilite'  qui 
reioiteDt  de  Particle  precedent,  et  qui  ont  cu  dernierement  one  application 
salomeUe  lore  de  la  mart  de  S.  M.  Alpnonse  XII.,  a  l'occasion  de  l'arbitrage 
entre  la  Colombk  et  le  Venezuela,  qui  a  eHe"  resolu  par  S.  M.  la  Reine  Regente 
enoai  1891  {Revtucii.,  1887,  p.  198). 


Section  III. — Sites  it  immunity  du  tribunal. 

Arx  15. — Si  le  tribunal  arbitral  doit  6tre  constitul  exprfes  pour 
m  conflit  d&ermin^,  le  lieu  de  ses  reunions  sera  dtabli  dans  le 
compromis  ou  par  les  arbitres,  possiblement  en  dehors  du  territoire 
des  parties. 

M€me  dans  le  cas  oh  le  sWge  du  tribunal  a  6ti  fix^  d'avance 
par  k  compromis,  les  artakres,  k  la  simple  majority  peuvent  ddi- 
berer  de  le  transferer  ailleurs,  lortque  l'accomplissement  de  leurs 
tactions  au  lieu  convenu  est  devenu  manifestement  p&illeux  pour 
lew  santl,  ou  bien  s*il  ne  pr&ente  plus  les  garanties  d'ind^pendance 
qui  leur  sont  n&essaires  (14). 

(14)  L'examen  das  consequences  ftcheuses  auxquelles  avait  donne*  lien  dans 
plsaeun  arbitrages  le  siege  dn  tribunal  arbitral  dans  la  capitale  d'un  des  £tats 
en  cause,  et,  par  centre,  des  avantages  que  presentait  la  residence  dans  un 
temtoire  neutre,  m'avak  pousse*  dans  noes  ArbitraH  internsM.,  p.  171,  a  une 
cooclnsion  bkn  plus  resolue.  Mais  le  Comit£,  toot  cm  admettant  avec  moi 
qie  les  terrains  neutres  sont  la  serre-chaude  des  institutions  da  droit  inter- 
national, ne  crut  pas  devoir  l'exiger  comme  une  condition  absolue,  qui  pour 
certimes  contestations,  et  poor  oertains  etats,  pourrait  sembler  embarrassante 
et  excessive. 

Art.  16. — Dans  tous  les  cas  le  tribunal  arbitral  doit  &re  traits 
comme  une  mission  diplomatique  de  premier  rang,  soit  quant  aux 
bonneiirs  qui  hii  sont  dus  et  aux  immunites  dont  jouissent  ses 
membres  dans  Fexercice  de  leurs  foncticms,  soit  quant  k  la 
pontoon  des  offenses  qui  pourraient  tee  dirige5es,  m£me  au 
moyen  de  la  presse,  contre  leurs  d&ib&ations,  ou  contre  leurs 
persoimes  (15). 

(15)  Nous  croyons  que  personne  ne  trouvera  excessive  cette  exigence,  qui 
das  les  cas,  sortout,  ou  une  vine  se  trouve  en  proie  a  des  agitations  politique*, 
poonait  Stre  indispensable  pour  Pexercice  des  fonctions  des  arbitres. 
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Section  IV. — Constitution  et  organisation  du  tribunal  _ 

ARBITRAL. 

Art.  17. — Chacune  des  parties  en  cause  pourra  constituer  un 
agent  qui  veille  a  ses  int&£ts  ou  a  ceux  de  ses  ressortissants  et 
qui  en  prenne  la  defense ;  qui  pr&ente  des  petitions,  documents, 
interrogatoires,  qui  pose  des  conclusions  ou  y  rlponde,  qui 
fournisse  les  preuves  de  ses  affirmations,  qui  par  lui-m£me,  ou  par 
l'organe  d'un  homme  de  loi,  verbalement  ou  par  &rit,  conformd- 
ment  aux  rfegles  de  procedure  que  la  Commission  elle-mgme 
arr£tera  en  commengant  ses  fonctions,  expose  les  doctrines,  les 
principes  Wgaux  ou  les  precedents  qui  conviennent  a  sa  cause. 

Art.  18. — Les  arbitres  dans  leurs  premieres  reunions  accom- 
plissent  les  operations  suivantes : 

i°  lis  choisissent  dans  leur  sein  un  president ;  ils  nomment  les 
secretaires  et  autres  officiers  charges  de  la  redaction  des  procfes- 
verbaux  des  stances,  de  la  transmission  des  actes,  de  la  conserva- 
tion des  archives,  etc* ;  ils  reconnaissent  les  agents,  et  les  conseils 
dddguls  par  les  parties  pour  leur  defense  comme  il  est  dit  a 
l'article  precedent;  et  ils  pourvoient  aux  autres  conditions  n&es- 
saires  pour  fonctionner. 

20  Ils  reconnaissent  l'objet  del'arbitrage,  et  dans  le  cas  qu'il  ne 
soit  clairement  spedfie  dans  le  compromis  ils  inyitent  les  parties 
a  declarer  sa  portee  et  les  limites  de  leurs  pouvoirs. 

30  Ils  etablissent  dans  quelle  langue  doivent  6tre  r^dig^s  leurs 
actes,  les  moyens  de  preuve  ou  de  defense  et  les  discussions  orales ; 
et  ils  d&ident  si  le  public  pourra  £tre  admis  en  quelque  partie  a 
assister  a  ces  discussions,  et  lesquels  parmi  leurs  actes  pourront 
toe  publics,  et  en  quelle  forme. 

40  Les  questions  accessoires  ayant  ete  presentees  dfes  le  com- 
mencement, ils  d&ident  s'ils  doivent  les  r^soudre  separement 
de  la  question  principale :  et  en  general  ils  decident  toute 
question  prklitninairc  de  competence,  en  tenant  compte  du  principe 
que  le  but  du  compromis  est  celui  d'efiacer  toutes  les  traces  du 
conflit  que  les  parties  ^eur  ont  soumis  (16). 
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5°  lis  (ftablissent  la  procedure  &  suivrc,  soit  en  prenant  acte 
des  regies  contenues  dans  le  compromis,  soit  en  se  rapportant  a, 
des  reglements  adopted  par  d'autres  tribunaux,  soit  en  &ictant  des 
rfegles  nouvelles. 

(16)  Le  droit  des  arbitres  d'interprlter  le  compromis  pour  declarer  ks 
Smites  de  lew  jnridictkm  est  une  necessity  juridique  qui  n'est  plus  contestee  de 
sos  joors  par  les  auteurs,  et  qui  est  confirmee  par  une  jurisprudence  constante. 
Voir  les  antorites  rapport^es  dans  notre  etude  ArbitraH  inttrnatumali%  pp.  206 
eta.,  et  plus  recemment  par  M.  Mkrignhac,  loc.  dt,  pp.  234  et  ss. 

Coordonnant  les  dispositions  de  cet  article  avec  celles  qui  precedent  ou  qui 
soivcnt  (art.  3,  4,  19,  29,  30),  il  resulte  que :  I*  dans  le  desaccord  des  parties 
ss  Fobjet  et  sur  l'extension  du  compromis,  elles  doivent  soumettre  leur  dispute 
an  arbitres,  sauf  la  reserve  etablie  a  l'art  4;  2*  en  cas  de  doutes  a  ce  sujet, 
*wlcves  par  la  arbitres  an  moment  de  leur  reunion,  s'ils  ne  veulent  ou  ne 
aoyent  pas  de  les  tranche*  par  une  decision  formelle,  ils  peuvent  inviter  les 
puties  a  eclaircir  les  clauses  douteuses  et  leurs  intentions  par  une  convention 
adriitionncUe,  ainsi  qu'a  precede*  la  Commission  firanco-americaine  en  1882  pour 
interpreter  les  mots  "  territorial  jurisdiction  " ;  3^  eUnt  contestee  par.les  parties 
memes  l'extension  de  leur  competence  ou  l'ordre  ou  le  nombre  des  questions  a 
tniter,  ils  prononcent  sur  ces  questions,  en  voie  prejudicielle  et  definitive ; 
4*  a  les  questions  de  competence  sont  presentees  par  voie  d'exoeption  dans  le 
court  du  dlbat  sous  forme  d'exception  de  chose  jugee,  de  demande  reconven- 
twmefle,  d'intervention  de  tierce  personne,  etc,  ils  prononcent  de  suite  par 
tnk  mterlocutoire,  ou  dans  la  sentence  definitive  en  union  avec  la  question 
ptmdpak. 

Art.  19. — Les  arbitres  ne  sont  pas  li&  dans  leur  opinion,  ni 
dans  la  mesure  de  leur  juridiction,  par  les  arrets  precedents  des 
tribunaux  d'un  6tat  sur  les  questions  qui  leur  sont  proposes.  A 
cet  egard  ils  doivent  se  placer  dans  la  condition  d'une  autoritl 
constitute,  en  dehors  d'une  hilrarcbie  judiciaire  quelconque,  pour 
rcwudre  ces  questions  ex  novo  en  premier  et  en  dernier  ressort, 
taut  relativement  aux  gouvernements  en  conflit,  quit  leurs  tribu- 
naux et  h  leurs  citoyens  (17). 

(17)  L'art.  7  du  compromis  12  fevrier  1871  entre  les  £tats-Unis  et 
PEspagne  contenait  et  reglementait  cette  raculte  a  l'egard  des  arrets  des 
tribunaux  de  Cuba  prononccs  par  d£faut  des  intercsses,  ou  en  violation  du 
droit  international  ou  des  traites  precedents. 

Un  exempie  plus  marquant  de  cette  regie  se  trouve  dans  la  decision  de  la 
Cost  de  Cassation  de  Paris  dans  l'aflaire  du  Pkart  entre  la  France  et  le 
Nicaragua  {Revue  de  droit  int.,  1881,  pp.  22  et  ss.). 

Art.  20. — La  decision  de  la  majority  des  arbitres  sera  definitive 
aossi  bien  sur  les  questions  principales  que  sur  celles  secondaires. 
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amoins  que  dans  les  conditions  de  l'arbitrage  on  ait  expressl- 
ment  d&ermin^  que  l'unanimit^  serait  indispensable; 

Dans  ce  dernier  cas  il  sera  i6dig6  procfes-verbal  de  la  decision 
propos&  par  la  majority  et  des  raisons  qui  emptehent  a  la 
minority  d'y  adherer. 

Dans  le  premier  cas  les  membres  de  la  minority  pourront  (aire 
insurer  dans  les  actes  un  voeu  contraire  motiv^  (18),  seulement  si 
la  majority  a  express&nent  refusd  de  prendre  connaissance  de 
quelque  document,  fait,  ou  argument  sur  lequel  est  bss6  son 
dissentiment. 

(18)  Comme  on  ne  doit  pas  presumer  la  negligence  do  tribunal,  on  Fferreur 
de  droit,  il  ne  suffirait  pas  dn  silence  de  la  sentence  sur  un  nut  ou  sur  un 
argument  pour  attribuer  a  aucun  des  arbitres  le  droit  de  r&iger  un  voeu  con- 
traire ;  il  faut  qu'il  y  ait  eu  de  la  part  du  tribunal  le  reras  formel  de  prendre 
en  consideration  ces  nuts,  arguments  ou  documents  qui  sont  la  cause  de  lenr 
desaccord. 

Section  V. — Instruction  du  d£bat. — Admission  des 

PREUVES. — DEMANDES  INCIDENTELLES. 

Art.  21. — Dans  le  silence  des  conventions,  les  regies  suivantes 
sont  adoptees : 

Le  tribunal  dans  sa  stance  pr&iminaire  fixe  les  formes  et 
ddais  dans  lesquels  chaque  partie  devra,  par  ses  agents  accreditees 
aupr&s  du  tribunal,  presenter  simultan&nent  ses  m&noires  ou 
contre-m&noires  en  fait  et  en  droit,  proposer  ses  moyens  de  preuve 
&rite  ou  orale,  produire  ses  documents  et  les  communiquer  a  la 
partie  adrerse  (19). 

£galement  un  dflai  convenable  sera  &abli  afin  que  chaque 
partie,  aprfes  l'examen  des  m^moires  et  des  moyens  de  defense  de 
Tadversaire,  pr^sente  ses  rlpliques  en  fait  et  en  droit,  ou  aprfes 
l'admission  de  quelque  autre  preuve,  &laircisse  ou  modifie  ses 
demandes,  et,  le  cas  &h£ant,  soit  admise  a  une  discussion  pr6- 
liminaire  sur  les  points  de  fait  ou  de  droit  sur  lesquels  le  d£bat 
&rit  semble  insuffisant 

Enfin  un  d£lai  sera  &abli  d'avance  pour  la  discussion  finale  et 
pour  la  cldture  du  d&at,  en  sorte  que  la  decision  puisse  6tre 
rendue  dans  le  d$&i  convenu  dans  le  compromis. 
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(19)  Celle-d  et  les  regies  suivantes  (ao  a  26)  font  en  quelque  M>rte 
an  abrege*  de  celles  qui  ont  scrvi  pour  det  arbitrages  recent*  de  grande 
etesdoe  et  difficult^,  et  surtout  de  celles  adoptees  par  la  Commission  arbitrak 
fcssnco-ameiicaiiie  le  23  novembre  1880,  qui,  a  leur  tour  (ainsi  qu'il  rewrite 
des  Aftnuta  of  the  Saturn,  April  13, 1881,  publics  dans  le  Journal  of  th*  Com- 
mission,  tip.  14),  &aient  en  bonne  partie  la  reproduction  de  celles  adoptees 
par  la  Commission  anglo-amencaine  instituee  par  le  traite*  de  Washington 
combines  avec  celles  de  la  Commission  americo-mexicaiite,  et  de  celle  de 
Gen&ve  pour  les  Alabama  Claims. 

Anx  ycox  de  ceux  qua  ne  sont  pas  habitues  aux  detours  de  la  procedure 
jarfirinirc  des  trfUmaox  ordinaires,  ces   dispositions   pourront  sembler  un 

Mais  on  doit  rdflechir  que  les  anmires  soumises  aux  arbitres  se  rattachent 
toajoors  a  des  questions  de  droit  qu'on  ne  saurait  resoudre  par  l'inspiration 
imsnAfiatr  d'une  appreciation  ou  d'une  conviction  personneUe,  et  qu'on  doit, 
par  consequent,  arrirer  a  une  opinion  motivee  par  r&ude  approfondie 
des  arguments  presented  hinc  inde,  et  suivant  les  formes  d'une  contestation 
jodiciairc. 

En  outre,  si  deux  gouvernements  n'ont  pu  parvenir  par  la  roie  diplomatique 
a  rider  ces  diflerends  qu'ils  ont  porte*  devant  les  arbitres,  e'est  parce  que  les 
fasts  memes  qui  en  sont  la  cause  sont  vivement  contested,  et  lis  ne  peuvent 
etre  etablis  irreVocablement  comme  base  d'un  jugement  sans  passer  par  la 
fifiere  d'une  serie  de  preuves  et  de  discussions,  semblables  a  celles  qui,  dans 
les  de*hats  ordinaires,  assurent  la  soumission  des  parties  an  voeu  d'un  jury. — 
Enfin  l*importanceexceptionnelle  que  chacun'des  £tats  attache  a  ces  questions 
edge  qu'il  se  conibnne  a  un  systeme  de  procedure  destine*  soigneusement  et 
soutenu  par  des  formes  qui'.aient  au  moins  l'apparat  d'une  solennite*  judidaire. 

En  sorte  que  les  regies  qui  suivent  ne  contiennent  que  le  minimum  des 
derails  de  procedure  necessaires,  afin  que  notre  ceuvre  corresponde  a  son  but 
et  a  sa  denomination. 

Akt.  22. — Les  d<flais  Etablis  par  le  tribunal  pourront  6tre 
prolong^  par  lui-m6me,  a  condition  que  toutes  les  parties  soient 
admises  a  en  profiler  en  e^gale  mesure. 

Abt.  23. — Les  rfegles  de  procedure  approuv£es  par  le  tribunal 
ne  peuvent  fitre  modifies  ou  abrog&s,  si  ce  n'est  avec  le 
consentement  de  toutes  les  parties,  si  elles  &aient  Stabiles  dans 
les  conventions  d'arbitrage,— -ou  avec  le  consentement  de  la 
majority  des  arbitres  si  elles  Itaient  leur  oeuvre. 

Le  tribunal  pourra  toutefois,  a  la  simple  majority  des  voix, 
interpreter  ces  rfegles  pour  en  rendre  Implication  plus  facile,  et 
les  dlvelopper  par  d'autres  qui  parattraient  necessaires  pour 
Faccomplissement  de  leur  tiche  (20). 

(20)  L'issue  des  arbitrages  franco-am^ricain  et  hispano-americain,  que  nous 
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avons  deja  rite's  plusieurs  fois,  prouve  assez  clairement  qu'il  est  essentlel  de 
limiter  les  pouvoirs  du  tribunal  au  sujet  des  reTormes  aux  regies  de  procedure 
qu'il  aura  adoptees.  II  y  a  peu  de  choses  qui  donnent  lieu  a  des  soup9ons  plus 
graves  de  partialis,  que  la  modification  d'une  regie  de  procedure,  lorsqu'elle 
est  conc&lee  en  presence  d'un  cas  special  pour  eviter  une  contradiction, 
pour  resoudre  une  situation  impnfvue,  ou  pour  remedier  a  une  erreur  ou  k 
une  injustice  commise  ante'rieurement ;  surtout  dans  les  pays  ou  le  droit  cou- 
tumier  est  r&uit  a  des  proportions  minimes,  ou  les  lois  sont  graduellement 
et  systematiquement  codifiees,  cette  fa*cilite*  de  changement  dans  la  procedure 
froisse  Topinion  publique. — Et  dans  tout  pays,  et  dans  tout  systeme  tegislati£ 
elle  est  contraire  aux  principes  universels  du  droit,  lorsqu'elle  apporte  une 
lesion  ou  une  menace  a  des  droits  que  les  parties  ont  acquis  en  conformite 
des  regies  qui  Itaient  en  vigueur  anteneurement. 

Le  consentement  des  parties  pour  ces  modifications  se  pr&ente  done  comnie 
une  n&essite"  juridique,  surtout  dans  ce  cas  ou  la  jnridiction  du  tribunal  a  ses 
ratines  dans  le  compromis  et  y  rencontre  des  limites  infranchissables. 

Art.  24. — Les  regies  relatives  k  la  nature  des  preuves 
admissibles  et  aux  conditions  de  forme  requises  pour  les 
admettre,  qu'elles  soient  e'tablies  dans  le  compromis  ou  e'dict&s 
par  les  arbitres  au  ddbut  de  leurs  stances,  ne  pourront  £tre 
changes  pendant  le  d^bat  (21). 

Mais  en  cas  de  silence  du  compromis  et  du  reglement  de  proce- 
dure, ou  en  cas  de  doute  sur  la  valeur  de  leurs  dispositions,  le 
tribunal  admettra,  par  des  arrets  d'ordre  general,  ces  moyens  de 
preuve  qui  n'ont  e^e*  deTendus  par  le  reglement  ni  par  le 
compromis,  et  qui  ne  sont  pas  inconciliables  avec  le  caractere 
des  questions  &  resoudre  ou  avec  les  principes  d'ordre  public 

international. 

» 
(21)  Les  conditions  requises  pour  la  validite*  et  l'admissibilite  des  preuves 
(par  consequent  aussi  les  termes  p&emptoires  pour  les  produire)  regardent  non 
seulement  l'ordre  public  et  Taction  exterieure  du  tribunal,  mais  I'inter&t  des 
litigants;  elles  tiennent  a  la  substance  de  la  demande,  ou  de  1 'exception,  en 
ce  qu'elles  sont  indispensables  pour  les  faire  reconnattre ;  elles  sont  enfin  de 
droit  civil,  autant  que  de  droit  procedural. — II  en  suit  que  toute  modification 
apportee  a  ces  conditions  doit  respecter  autant  les  principes  de  droit  public 
suivant  lesquels  le  tribunal  exerce  ses  fonctions  (e'est-a-dire,  dans  notre  cas,  le 
droit  public  international),  que  le  droit  individual  des  parties  en  cause,  et 
specialement  ces  droits  qui  leur  avaient  iti  reconnus  par  des  regies,  ou  par  des 
arrets  anterieurs,  et  qui  constituaient  pour  elles  des  droits  acquis. 

Art.  25. — Chaque  partie  pourra  exiger  de  Pautre  qu'elle 
produise  les  documents  reserve's  dont  elle  dispose  et  que  le 
tribunal  juge  decisffs  pour  la  question. 
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Mais  aucune  partie  n'aura  le  droit  de  soumettre  a  l'examen  ces 
documents  (que  nous  appellerons  privh)  dans  le  cas  que, — ayant 
existe*  avant  le  conflit,  et  e*tant  des  lors  dans  le  domaine  ou  a 
coonaissance  d'une  partie  ou  de  ses  auteurs, — Us  n'aient  e'te' 
communiques  a  l'autre  ou  a  ses  auteurs  avant  l'origine  du 
conflit  (2a). 

(22)  Le  reglement  de  la  Commission  franco-americaine  cite"  ci-dessus,  dans 
soo  aitide  XVIII.,  disposait  ainsi  qu'il  suit :  "  When  any  original  paper  filed 
in  the  State  Department  of  the  United  States,  or  in  the  archives  of  the  French 
Legation  in  Washington,  or  in  the  Consulate  of  either  Government,  or  in  one 
of  the  several  legislative  branches  or  Executive  Departments  of  either  Govern- 
ment, cannot  be  conveniently  withdrawn  from  the  files,  duly  certified  copies 
thereof  will  be  received  in  evidence ;  but  all  such  papers  will  be  subject  to  all 
objections  as  to  competency,  relevancy,  credibility,  or  value  as  evidence. "  Mais 
cette  expression  "  original  paper  "  des  let  premieres  seances  de  la  Commission 
donna  lieu  a  de  graves  doutes,  puisqne  les  deux  gouvernements  temoignerent, 
a  ce  qu'il  paratt,  quelque  repugnance  a  donner  communication  de  certains  rap- 
ports officiels  qu'ils  jugeaient  (Tun  caractere  reserve*.  D'autre  part  le  droit  d'en 
avoir  one  copie  sans  avoir  pu  en  prendre  connaissance,  ne  satisfaisait  aasez  au 
besom  de  preuves  directes  et  decisive*.  On  commenca,  par  consequent,  a 
adopter  deux  regies,  par  lesquelles  les  Agents.des  deux  gouvernements  ekaient 
charges  d'inviter  les  administrations  de  leucs  gouvernements :  "to  exhibit  to  the 
respective  claimants  before  this  Commission,  or  to  their  attorneys,  any  original 
papers  relating  to  their  claims,  other  than  privileged  official  letters ;  and  that 
aid  officials  be  requested,  upon  proper  application  by  the  parties  interested, 
to  fernish  certified  copies  of  said  original  papers.11  Mais  dans  la  seance 
srivante  on  substitua  a  ces  mots  other  than,  etc,  les  mots  including  the 
ffdal  letters,  et  le  Gouvernement  nord-americain  fit  de  son  mieux  pour  cor- 
lespondre  a  cette  invitation  (V.  le  Journal  of  the  Commission,  cit.,  Minutes  of 
the  Session  held  December  24,  1880,  January  12  et  February  21,  1881).  Aussi 
la  Commission  hispano-americaine  qui,  dans  son  reglement  de  procedure 
12  fevrier  187 1  n'avait  e^abli  aucune  regie  de  ce  genre,  avait  fini  par  1'admettre 
par  les  regies  additionnelles  approuvees  le  19  mars  1881.  On  pourrait 
multiplier  ces  exemples  qui  temoignent  que  le  principe  de  procedure  arma 
*o*  sunt  sumenda  de  domo  rei  rencontre  de  nombreuses  limitations  dans  les 
arbitrages  intentationaux.  Ce  qui  prouve  qu'ils  sont  consideres  comme  une 
institution  destine*  a  assurer  le  respect  de  la  loi  et  de  l'ordre  public 
international,  snperieure  a  rinte>6t  des  parties  et  autorisee  par  elles  a  juger 
de  fairs  droits,  en  puisant  m£me  dans  leurs  archives  les  elements  de  ses 
decisions. 

Aat.  26. — Les  depositions  ecrites  faites  en  due  forme  par  un 
temoin  devant  un  officier  public  devront  £tre  acceptees  comme 
preuve  des  faits  pertinents,  avec  le  droit  pour  Tautre  partie  de 
contre-interroger  le  temoin. 
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Le  tribunal  sera  pourtant  toujours  souverain  dans  l'appr&iation 
de  la  valeur  probante  de  ces  depositions. 

Art.  27. — Chaquc  partie  pourra  exiger  que  l'autre  pr^sente 
pour  l'examen  oral  devantle  tribunal  les  temoins  qui  .ont  fait  en 
faveur  de  l'autre  partie  les  depositions  Rentes  mentionn^es  h 
Fart  26. 

Lorsque  ces  temoins  ne  peuvent  6tre  traduits  avant  le  tribunal 
arbitral,  celui-ci  pourra  requerir  k  cet  effet  l'autorite  judiciaire 
competente  d'aprfes  la  loi  de  leur  domicile. 

Les  documents  priv&  et  les  depositions  des  temoins  qui,  malgr£ 
les  instances  d'une  partie,  n'ont  pas  6t6  prdsent^s  par  l'autre  k 
l'examen  oral,  peuvent  £tre  sur  sa  demande  eiimines  du  proc&s,  et 
ne  pas  £tre  compris  dans  les  actes,  que  le  tribunal  pent  faire 
rSmprimer  k  sa  volonte. 

Art.  28. — Lorsque  le  tribunal  prend  ses  decisions,  personne, 

except^  les  secretaires  charges  de  la  redaction  des  proc&s-verbaux, 

ne  pourra  asstster  aux  seances  du  tribunal  (23). 

(23)  La  publicity  des  audiences  h'est  pas  une  garantie  essentielle  de  pro- 
cedure ;  cela  est  si  vrai  que  les  Cours  judiciaires  de  tous  lesjpays  sont  autorisees 
a  poursuivre  les  debate  a  huis-clos  lorsque  leur  independance  on  tranquillity 
est  menacee,  ,ou  bien  que  l'ordre  public  ou  les  bonnes  moeurs  y  sont  int£- 
ressees.  En  outre,  dans  maintes  pays,  pour  certaines  causes,  surtout  pour 
celles  qui  s'agitent  entre  les  difftrentes  branches  de  ^administration  publiqoe, 
la  publicity  des  d^bats  n'est  pas  admise ;  dans  la  plupart  des  cas  elle  serait  un 
embarras  inutile  pour  les  agents  des  £tats,  aussi  bien  que  pour  les  arbitres, 
qui  devraient  toujours  6tre  extremement  mesures  dans  leurs  appreciations  sur 
les  documents  et  les  arguments  produits  par  chaque  partie,  de  peur  de  froisser 
1'opinion  publique  naturellement  agitee  en  presence  d'un  de'bat  qui  touche  la 
conduite  de  son  gouvernement  dans  ses  rapports  avec  l'e'tranger.  Cette  publi- 
city en  somme  n'est  pas  favorable  a  la  liberty  de  discussion,  tandis  qu'eHe  ne 
presente  aucune  garantie  speciale,  dans  cette  procedure  qui  est  prindpalement 
ecrite,  et  pour  ce  tribunal  qui  est  choisi  par  les  parties  en  cause  et  contxole 
dans  tous  ses  actes  par  leurs  agents. 

Art,  29. — Ni  les  parties  ni  les  arbitres  d'office  ne  peuvent 
appeler  en  cause  d'autres  £tats  ou  des  tierces  personnes,  si  ce  n'est 
avec  le  consentement  prealable  de  toutes  les  parties  et  de  cette 
tierce  personne  ou  £tat 

L'intervention  spontanee  d'un  tiers  n'est  admissible  qu'avec  le 
consentement  des  parties  en  cause  (24). 


(    8i     ) 

(24)  A  Pappui  de  cette  regie,  que  nous  avons  emprunt<te,  avec  quelques 
variations  de  forme,  au  Projet  de  V Institute  il  suffit  d'observef  que  si  Ton 
adoptait  l'opinion  contraire  propose  par  Goldschmidt  le  tribunal  arbitral 
serait  compare  a  une  Cour  de  justice,  supeneure  a  la  volonte  des  parties  ;  a 
laqwlle,  actuellement,  aucun  £tat  ne  voudrait  se  soumettre.  Voir  au  reste 
1'art  37  infra,  texte  et  note. 

Art.  30, — Les  demandes  reconventionnelles  ne  peuvent  Stre 
pontes  devant  le  tribunal  que  si  elles  lui  sont  dtf&les  par  le 
compromis,  ou  que  les  parties  sont  d'accord  pour  les  soumettre  a 
sa  decision  (25). 

(25)  Le  juge  de  Taction  est  le  juge  de  l'exception,  mais  les  demandes 
reconventiontielles,  e'est-a-dire  celles  qui  sont  soutenues  par  une  action  judi- 
ciaire  independante,  et  qui  peuvent  6tre  presentees  separcment  de  toute  autre, 
ne  sont  pas  a  vrai  dire  des  exceptions.  La  condition  qu'elles  soient  connexes  a 
la  demande  principale,  condition  qui,  suivant  M.  Merignhac  (loc.  cit., 
pp.  263  et  ss.),  est  decisive  pour  qu'elles  rentrent  dans  la  competence  des 
arbitres,  n'a  pas,  de  notre  avis,  une  valeur  pratique,  parce  qu'il  n'y  a  rien  de 
plus  facile  que  de  prouver  cette  connexion. 

L'economie  des  jugements  n'est  pas  non  plus  une  raison  decisive,  car  si  la 
reunion  des  demandes  dans  le  me*  me  dlbat  peut  £tre  souvent  convenable 
poor  les  parties  et  pour  les  juges,  elle  peut  aussi  bien  souvent  presenter  des 
embanas  et  harasser  le  cours  de  la  justice. 

Enfin  l'argument  sur  lequel  M.  Goldschmidt  fondait  l'exclusion  de  ces 
demandes  dans  Part.  17  de  son  Projet,  devenu  Part.  17  du  Projet  de  VIn- 
&*t,— que  les  arbitres  ne  peuvent  proroger  leur  competence  sans  le  consente- 
ncnt  des  parties, — nous  paralt  decisif,  lorsque  les  questions  qui  leur  sont 
d&rees  sont  speafiees  dans  le  compromis.  Dans  ce  cas  les  regies  de  competence 
qui  valent  pour  les  tribunaux  ordinaires  cessent  d'etre  applicables  a  cause  des 
Hmites  conventionnels  qui  y  derogent. 

II  reste  a  observer  que  le  projet  de  l'lnstitut  est  re^ige*  en  tels  termes  qu'on 
pent  aoire  que,  selon  lui,  le  tribunal  arbitral  n'est  pas  competent  sur  ces  demandes 
s^  n'est  d'accord  avec  les  parties  pour  les  accueillir ;  or,  dans  ce  cas,  la  com- 
petence du  tribunal,  qui  serait  reduit  a  donner  la  sanction  a  un  fait  accompli, 
presente  beaucoup  moins  d'avantages  ;  la  redaction  que  nous  proposons  rend  a 
k  regie  toute  sa  valeur  et  toute  son  extension. 


Section  VL — Formation,  publication  des  arrets  et  con- 
ditions DE  LEUR  VALIDITY 

Art.  31. — Les  arrets  interlocutoires  n'ont  pas  besoin  d'Stre 
publies,  £tant  notifi&  aux  agents  des  parties,  ou  a  leurs  gou- 
vcrnements. 

L«s  arrets  d^finitife,  soit  qu'ils  ddcident  une  seule,  ou  toutes  a  la 
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fois  les  questions  soumises  aux  arbitres,  ne  seront  publics  que  le 
jour  de  la  cloture  des  stances,  par  la  lecture  qu'il  en  sera  donnee, 
et  par  la  notification  aux  agents,  ou  a  leurs  gouvernements  dans 
les  delais  etablis  par  le  reglement  (26). 

Toutefois  lorsque  le  tribunal  decide  les  questions  separ^ment,  il 
pourra  attribuer  au  president  la  faculty  d'en  donner  communica- 
tion par  extrait,  comme  document  authentique,  aux  parties  qui 
prouveront  que  le  retard  dans  la  publication  est  dangereux  pour 
leurs  int&gts. 

(26)  Les  reflexions  enoncees  dans  la  note  23  infra  peuvent  tant  soit  pen  servir 
ajustifier  cette  proposition.  La  publication  d'un  arret  contraire,  ou  different,  de 
celui  aaquel  une  population  entiere  s'attendait,  peut  causer  des  agitations 
iacheuses,  qui  n'auraient  pas  ixi  a  craindre  si  la  publication  avait  &\&  retardee 
jusqu'a  la  cl6ture  des  travaux  du  tribunal,  lorsque  la  connaissance  des  raisons 
qui  ont  inspire  les  arbitres,  ou  de  leurs  deliberations  pr&ldentes,  et  l'adhesion 
des  puissances  signataires  du  compromis,  auraient  rendu  peu  s&euse  toute  pro- 
testation. 

Art.  32. — Le  tribunal  doit  d&ider  ddfinitivement  tous  les 
points  du  litige,  ne  pouvant  refuser  de  prononcer  sous  aucun 
pr&exte. 

Toutefois,  si  le  compromis  ne  present  pas  la  decision  definitive 
simultanee  de  tous  les  points,  le  tribunal  peut,  en  d&ddant 
ddfinitivement  certains  points,  r&erver  les  autres  pour  une 
procedure  ult&ieure. 

Si  le  tribunal  ne  trouve  fondles  les  pretentions  d'aucune  des 
parties,  il  doit  le  declarer  ^tablissant  dans  son  arr£t  l'&at  reel  du 
droit  entre  les  parties  sur  l'objet  du  litige. 

Art.  33. — La  majority  du  nombre  total  des  arbitres  pourra  agir 
malgre'  l'absence  ou  le  depart  de  la  minority.  Les  decisions  de 
cette  majorite  seront  definitives  aussi  bien  sur  les  questions 
principales  que  sur  les  questions  secondaires,  a  moins  que,  dans 
les  conditions  de  Tarbitrage,  on  ait  expressdment  d&ermin^  que 
runanimite  serait  indispensable. 

Art.  34. — Tous  les  arrets  du  tribunal  doivent  £tre  re'dige's  par 
dcrit  et  contenir  un  expose*  des  motifs,  sauf  dispense  stipulee  dans 
le  compromis. 
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Us  doivent  &re  sign&  par  chacun  des  arbitres ;  si  quclqucs  uns 
ffy  refusent,  on  ajoutera  a  la  signature  des  autres  la  d&laration 
que  les  tels  membres  ont  refusd  de  signer ;  et  on  prendra  acte, 
s'ils  l'exigent,  dans  un  proces-verbal  a  part,  des  raisons  par 
lesquelles  ils  justinent  leur  refus. 

Art  35. — La  decision  definitive  doit  £tre  prononce*e  dans  le 
ddai  fixe*  par  le  compromis  ou  par  le  rfeglement  adopts  au  de'but 
des  travaux  du  tribunal. 

On  pourra  toutefois  faire  deduction  du  temps  pendant  lequel 
le  tribunal,  par  force  majeure,  aura  6t6  empech^  de  continuer 
ses  fonctions. 

Dans  le  cas  oil  les  moyens  d'instruction  ou  quelque  circon- 
stance  impreVue  auraient  rendu  insuffisant  le  delai  fixe*  par  le 
compromis  ou  par  les  arbitres,  il  ne  pourra  6tre  prolong^  que  par 
one  convention  subsdquente,  ou,  respectivement,  par  un  arr€t 
motive'  des  arbitres. 

Section  VIL — Execution  et  revision  de  la  sentence. 

Art.  36. — Sur  la  demande  de  Tune  des  parties,  la  sentence 
Aablira  un  delai  dans  lequel  elle  devra  £tre  ex&ute'e ;  et,  si  le 
compromis  donne  express^ment  aux  arbitres  cette  autorite*,  elle 
devra  en  outre  &ablir  les  garanties  (soit  p&uniaires,  soit 
territoriales  ou  personnelles)  que  la  partie  condamne'e  devra 
fournir  pour  assurer  Taccomplissement  des  obligations  impose'es 
par  la  sentence. 

A  d^faut  de  delai  et  de  garanties,  la  sentence  devra  6tre 
ex&ut&  imm&iiatement  et  spontandment 

Art.  37. — S'il  est  n&essaire  qu'une  puissance  tierce,  qui  n'avait 
pas  signe*  le  compromis,  se  conforme  a  la  sentence  ou  accomplisse 
quelque  acte,  pour  qu'elle  puisse  £tre  execute,  elle  devra  lui  6tre 
notifiee  par  la  partie  plus  diligente ;  mais  elle  pourra  se  limiter  a 
prendre  acte  de  cette  communication  (27). 

(27)  Les  dispositions  des  traites  qui  apportent  des  charges  a  des  tiers  £tats 
iQtres  que  les  Etats  signataiies,  ne  sont  pas  valides  a  leur  egard.  Ce  principe 
est  si  constamment  reconnu  que  cette  regie  pourrait  sembler  superflue,  surtout 
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d'apres  ce  qu'il  est  &abli  dans  la  regie  29.  Mais  nous  avons  juge*  conve- 
nable  de  le  con  firmer,  pour  mettre  en  relief  que  la  decision  d'un  tribunal  arbitral 
international,  en  ce  qu'elle  touche  des  fetats  qui  n'ont  pas  signe*  le  compromis, 
ne  cesse  d'etre  valide  et  virtuellement  efficace  a  leur  e^ard  ;  settlement  ils  ne 
seront  obliges  a  s'y  soumettre  et  a  lui  reconnaltre  l'autorite  d'une  chose  jugee, 
s'ils  ne  l'auront  pas  acceptee  explicitement. 

Un  exemple  remarquable  de  l'opportunite  de  cette  regie  est  donne  par  le  regle- 
ment  international  approuve  par  le  tribunal  arbitral  de  Paris  en  execution  de 
Tart.  VII.  du  compromis  29  tevrier  1892  pour  la  p£cheries  dans  la  mer  de 
Behring,  et  par  la  troisieme  des  Declarations  qu'ils  ont  adjoint  a  leur  sentence, 
V.  De  Martens  dans  la  Revue  de dr.  intent,  public,  1894,  p.  33  ;  Th.  Barclay 
dans  la  Revue  de  dr.  int.  et  de  Ugisl.  comp.>  t.  xxv.,  p.  447,  et  les  observations 
sommaires  que  nous  avons  fait  k  cet  egard  dans  nos  Arbitrati  intern.,  p.  210. 

Art.  38. — En  cas  de  refus  ou  de  retard  volontaire  dans 
Texecution  de  la  sentence,  le  president  du  tribunal  ou  le  sur- 
arbitre  (si  c'est  lui  qui  Fa  re'dige'e),  sur  la  demande  de  cette 
partie  qui  se  plaint  du  retard  ou  du  refus,  invitent,  aussitot  que 
possible,  Tautre  partie  a  presenter  ses  defenses  dans  un  delai 
determine'  (28). 

Sauf  les  cas  oil  celle-ci  conclut  a  une  demande  en  revision  con- 
forme  a  Tart  40,  le  tribunal  ou  le  sur-arbitre  se  limitent  a  decider 
si  les  motifs  sur  lesquels  s'appuie  la  partie  contestante  ont  e^e 
deja  envisages  implicitement  ou  explicitement  dans  la  sentence. 

Si  ces  motifs  n'ont  e'te'  envisages,  ils  y  pourvoient  par  une 
declaration  additionnelle  qui  fera  partie  integrate  de  la  sentence. 

En  cas  contraire,  ils  constatent  par  un  nouvel  arret,  qui  sera 
public  en  toutes  formes,  le  refus  ou  le  retard  volontaire  dans 
rexecution  de  la  sentence,  et  ils  dtablissent  un  delai  peremptoire, 
au  dela  duquel  la  partie  contestante  sera  exposee  aux  conse- 
quences preVues  dans  Particle  suivant. 

(28)  Ainsi  qu'il  est  dit  a  la  note  (2)  ces  regies,  coordonnees  aux  regies  7  et 
II,  visent  a  la  solution  finale  du  probleme  de  l'arbitrage,  c'est-a-dire  a 
trouver  des  sanctions  positives  qui  assurent  la  soumission  des  parties  aux 
clauses  de  compromis,  sans  lui  enlever  le  caractere  d'un  moyen  pacifique 
et  conventionnel  de  resoudre  les  conflits  internationaux. 

Nous  admettons  que  la  tache  est  difficile,  autant  qu'il  Test  de  voir  deux 
£tats  reconnaltre  comme  loi  un  principe  qu'ils  acceptent  pourtant  volontairemcnt 
dans  leurs  traites.  Mais  nous  ne  devons  pas  nous  fatiguer  de  poursuivre  ce  but. 
Nous  voyons  faiblir  tous  les  jours  cette  repugnance  des  £tats  pour  une  loi 
commune,  et  l'histoire  des  institutions  juridiques  de  tous  les  peuples  n'est  que 
l'histoire  du  deVeloppement  graduel  des  principes  du  droit  par  la  voie  des 
contrats. 
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On  doit  done  supposer  que  cette  difficult^  est  seulement  relative  et  propor- 
tioanee  a  la  gravite*  des  charges  que  cette  regie,  qui  devrait  e*tre  reconnue  comme 
on  principe  de  droit,  apporte  a  chacun  de  ceux  qui  l'acceptent. 

Partant  de  ces  premisses,  il  faut  observer,  a  l'egard  des  regies  7  et  11, 
qD'aucnn  gouvernement  en  signant  un  compromis,  n'osera  se  r&erver  le  droit 
de  le  violer ;  il  devra  en  consequence  admettre  que  si  le  compromis  n'est 
execute  par  sa  faute,  il  sera  responsible  d'un  acte  de  mauvaise  foi  on  de 
negligence,  et  que  les  consequences  de  sa  conduite  ne  pourront  6tre  toutes 
hoDorables  ni  profitable  pour  lui,  et  exclusivement  facheuses  pour  son 
adversaire. 

De  toutes  ces  consequences,  celle  qui  froisse  le  moins  possible  l'amour  propre 
des  gouvernants,  celle  qui  s'impose  comme  une  necessity  logique  et  juridique, 
h  scale,  enfin,  qui  pent  s'appliquer  sans  Intervention  d'aucune  autorite*  et 
sans  l'aspect  d'une  condamnation  judiciaire,  e'est  la  rescision  du  compromis  au 
risque  et  a  la  charge  de  celui  qui  en  a  arrSte*  1'execution,  e'est  la  faculte* 
artribuee  a  celle  des  parties  qui  est  victime  de  la  negligence  ou  de  la  mauvaise 
foi  de  l'autre,  de  resoudre  l'obligation  de  compromettre,  et  les  clauses  qui  s'y 
rattachent,  en  telle  forme  et  dans  telles  circonstances,  que  cette  derniere  doive 
se  repentir  de  l'avoir  meconnue  ou  negligee. 

On  pourrait  aller  plus  loin  et  e*tablir  que  le  refus  de  proc&er  a  la  for- 
mation du  tribunal  autorise  la  partie  qui  est  victime  de  ce  retard  ou  refus  a 
declarer  dissous  et  nul  tout  le  traite*  qui  contient  la  clause  compromissoire. 
Maison  donnerait  a  une  clause  accessoire  l'importance  d'une  condition  essentielle, 
qm  ne  serait  pas  correspondante  a  son  but  Le  repentir  est  dans  la  nature 
bmnaine.  Pour  respecter  les  prindpes  d'equitl,  il  sumt  de  declarer,  qu'il  ne  peut 
etre  dans  les  droits  d'un  seul  de  refuser  1'execution  d'un  contrat  bilateral,  et 
qoe  personne  ne  peut  se  soustraire  aux  consequences  d'un  repentir  tardif. 

Les  £tats  s'abstiendraient  de  signer  des  compromis,  s'ils  devaient  d'avance 
s'eagager  a  voir  dissoutes  leurs  conventions  a  cause  de  leurs  tergiversations  dans 
la  procedure  de  Parbitrage.  Voulant  trop  marquer  le  caractere  penal  d'une 
sanction,  on  compliquerait  le  mecanisme  et  on  le  rendrait  moins  acceptable  a 
ceux  qui  doivent  6tre  tentes  par  sa  facilite. 

Les  tennes  du  probleme  sont  bien  diff(6rents  lorsqu'il  est  question,  non  plus 
comme  dans  nos  regies  7  et  II,  d'engager  les  parties  a  executer  le  compromis, 
mais  de  les  forcer  (regies  38  et  39)  a  respecter  ses  derniers  resultats,  e'est-a- 
dire  d'executer  la  sentence.  Alors  la  violation  du  contrat  et  des  droits  acquis 
par  la  chose  jugee  et  l'infraction  a  l'autorite  d'une  loi  reconnue  par  une 
convention,  meritent  une  vraie  peine. 

Ainsi,  dans  nos  regies  38  et  39  on  trouve  non  seulement  une  garantie, 
qui  assure  l'execntion  du  contrat,  mais  une  sanction  penale  qui  menace  le 
coupable  et  lui  rappelle  les  devoirs  qu'il  a  aussi  envers  soi-m6me  et  envers  la 
societe  des  fetats. 

Celui  qui  viole  ses  engagements  contractuels  s'expose  a  voir  les  autres 
enfreindre  ceux  qu'ils  ont  envers  lui.  Cette  regie  de  coexistence  est,  au  point 
de  vue  utilitaire,  la  cause  de  toutes  les  lois  civiles ;  certes  elle  est  le  principe 
moteur  des  rapports  contractuels,  chez  les  peuples  011  le  droit  se  developpe  sans 
Taide  d'une  force  educatrice  superieure  et  en  dehors  des  contacts  des  races  plus 
cmlisees. 

Notre  but  est  la  reglementation  d'une  juridiction  strictement  convention- 
nefle ;  faisant  done  abstraction  de  l'idee  d'un  devoir  juridique,  par  ce  rapport 
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arithmetique  tin  facto  ut  facias,  on  peut  seulement  deduire  de  telles  sanctions 
positives  qui  soient  dans  l'interet  des  gouvernements  contractants. 

Cela  pose,  la  procedure  que  nous  avons  tracee  est,  il  nous  semble,  tres 
simple  et  complete,  tout-a-fait  pacifique,  et  independante  de  toute  ingerence  des 
puissances  etrangeres  au  conflit. 

Art.  39. — Le  manque  de  soumission  a  l'arr£t  pre'vu  par  rarticle 
precedent  implique  non  seulement  la  plus  grave  violation  d'un 
droit  conventionnel,  mais  une  offense  directe  aux  principes  de 
droit  sur  lesquels  repose  la  socie'te'  des  £tats. 

Le  gouvernement  qui  s'en  rend  coupable  s'expose  a  toutes  les 
consequences  qui  pourront  Stre  etablies  dans  le  compromis,  entre 
autres  a  celle,  que  les  clauses  compromissoires  contenues  dans 
d'autres  traite's  avec  ce  meme  £tat,  ne  pourront  plus  £tre  invoquees 
par  lui,  et  ces  traite's  pourront  etre  considers  par  l'autre  partie 
comme  dissous  ipso  jure  sans  aucun  egard  aux  deiais  e'tablis  pour 
pouvoir  les  de'noncer. 

II  s'expose  en  outre  a  voir  les  autres  £tats,  avec  lesquels  il  est 
lie*  par  des  traite's  d'arbitrage,  refuser  d'en  observer  les  clauses  s'il 
ne  prdsente  des  garanties  spdciales  pour  leur  execution. 

Art.  40. — Si  le  compromis  ne  Tinterdit  pas,  on  pourra 
admettre  devant  les  mSmes  arbitres  les  demandes  de  correction 
ou  de  revision  de  la  sentence  pre'sente'es  par  Tune  des  parties,  a 
condition  qu'elles  soient  fondees  sur  Fun  des  motifs  suivants,  et 
sans  prejudice  des  droits  acquis  par  effet  des  arrets  interlocu- 
toires,  ou  des  parties  de  la  sentence  definitive,  qui  auraient  6t6 
deja  executes  (29)  : 

(a)  Contradiction  dans  le  dispositif,  entre  les  diffe'rentes  parties 
de  la  sentence  definitive,  ou  entre  celles-ci  et  d'autres  sentences 
publides  par  le  m£me  tribunal  dans  la  meme  cause. 

(b)  Faux  dans  les  documents  ou  dans  les  preuves  sur  lesquelles 
est  expressdment  fondee  la  decision, — a  condition  que  la  partie 
qui  soutient  la  falsification  de  ces  moyens  ^instruction  n'en  ait  pas 
eu  connaissance  pendant  le  debat,  et  qu'elle  ait  ete  dedaree 
par  une  autorite  dont  la  competence  n'est,  ou  ne  peut  Stre  con- 
tested, selon  les  principes  de  droit  commun,  par  aucune  des 
parties  en  cause. 
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(c)  Eneur  de  fait, — a  condition  que  la  sentence  soit  fonde'e 
express&nent  sur  l'existence  ou  sur  le  d&aut  d'un  acte  ou  d'un 
fait,  dont  l'existence  ou  le  d^faut  n'ait  pas  6t6  observe  avant  le 
tribunal,  ou  n'ait  pu  gtre  prouv^,  tandis  qu'aprfes  la  publication 
de  ParrSt,  on  r&issit  a  en  donner  de  telles  preuves  que  toutes  les 
parties  doivent  les  admettre  comme  d&isives.  ( 

(29)  La  question  de  la  revision  ou  de  la  nullite*  des  decisions  arbitrales  n'a 
pu  en  encore  par  la  doctrine  one  solution  uniforme.  Ayant  indique*  ailleurs 
les  auteurs  qui  Pont  ^tudiee  de  plus  pres  (V.  A  r in  trait  internationali%  cit. 
pp.  217  et  suiv.  Addt:  M£rignhaC,  loc.  cit.,  pp.  306  et  suiY.),  nous  pourons 
noos  bomer  ici  a  rappeler  que,  tandis  que  le  Prof.  Goldschmidt  dans  son 
projet  de  reglement  pre'sente'  a  l'lnititut  {Rev.  de  dr.  intern.,  1875,  pp.  147 
et  s.)  indiquait  onze  cas  dans  lesquels  la  decision  arbitrale  e'tait  viciee  de 
nnllitc,  llnstitut  dans  son  art.  27  (qui  a  e'te'  approuv^  a  simple  majority,  et  non 
a  Toix  nnanimes  comme  les  autres  articles  du  mime  reglement)  s'est  retluit  a 
declarer  que  la  sentence  arbitrale  est  nulle  en  cas  de  compromis  nul,  ou  d'exces 
de  pouvoir,  ou  de  corruption  prouvee  d'un  des  arbitres,  ou  d'erreur  essentielle. 
Rien  nest  dit  au  sujet  de  l'autorite'  compltente  et  de  la  procedure  a  suivre  pour 
declarer  Fexistence  de  ces  raisons  de  nullitl,  si  vagues,  si  peu  precises  et  si 
delicates. 

On  pourrait  croire  que  la  question  ne  presente  aucun  inteY6t  dans  la  pratique, 
ru  qu'il  n'y  a  guere  d'exemples  de  sentences  arbitrales  qui  aient  manque'  d'6tre 
executees  pour  des  vices  de  nullitl.  Mais  comme  personne  ne  peut  nier,  que 
dans  plusieurs  cas  la  decision  des  arbitres  a  ete  l'objet  de  plaintes  vires  et  per- 
sbtantes  de  la  partie  condamnee,  et  que  ces  plaintes  ne  seraient  restees  sans 
effet  s'il  y  avait  eu  quelque  moyen  legal  pour  les  fiaire  valoir,  ainsi  on  est  force 
d'admettre  qu'un  reglement  qui  conserve  le  silence  sur  ce  sujet,  ou  qui  se 
reduit  a  une  declaration  de  principes  vague  et  inconcluante,  est  incomplet  et 
imparfait.  H  font  considerer  encore,  qu'on  ne  parviendra  jamais  a  faciliter  la 
marche  de  l'arbitrage,  si  on  hesite  a  aborder  ce  probleme,  dont  la  solution 
inachevee  servira  toujours  de  pretexte  aux  gouvernements  les  plus  exigeants 
poor  refuser  d* accepter  un  compromis. 

Au  reste  les  propositions  contenues  dans  les  articles  ci-dessus  sont  tres 
simples  et  limitccs.  Elles  se  rapportent  a  une  distinction  que  nous  avons 
dcvcloppce  ailleurs  et  que  nous  jugeons  fondamentale. 

Dans  la  plupart  des  cas  la  nullite*  ou  l'injustice  de  la  decision  decoulent  de 
circonstances  que  le  juge  aurait  pu  prevenir,  ou  bien  de  ces  appreciations  en 
droit  ou  en  fait  dont  il  est  responsable  moralement  ou  intellectuellement. 
Tels  sont  les  cas  ou  il  y  a  erreur  de  droit,  ou  negligence  des  formes  et  des  regies 
de  procedure,  ou  collusion,  ou  exces  ou  defaut  de  prononciation.  Or,  dans  ces 
cas,  il  n'est  pas  humain  de  pr&endre,  que  l'auteur  me*me  de  la  decision 
sospecte  de  nullite*  on  de  violation  du  droit  se  resigne  a  la  changer  ou  a  la  cor* 
riger :  il  fandra  done  recourir  a  un  autre  juge,  a  une  institution  tout-a-fait 
tadependante,  semblable  a  ces  Cours  de  Cassation  ou  de  derniere  instance,  qui 
dans  tons  les  pays  sont  Itablies  pour  confirmer  ou  annuler  les  arrets  des  premiers 
jnges.    Mais  dans  les  rapports  international!*  cette  Cour  Supreme  est  encore 
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un  r£ve,  et  on  ne  ferait  que  compliquer  extraordinairement  le  probleme,  si  pax 
ce  reglement  on  voulait  la  creer,  ou  bien  si  on  supposait  qu'clle  existe  avec 
une  juridiction  propre. 

II  y  a  une  autre  serie  de  cas  dans  lesquels  l'intelligencc  ou  la  volonte*  du 
juge  est  tout-a-fait  irresponsable  de  Ferreur  ou  de  la  nullite  de  la  sentence, 
parceque  ces  erreurs  et  ces  irregularites  proviennent  de  telles  circonstances, 
que  si  le  juge  les  avaient  connues,  et  avait  eu  le  moyen  de  les  apprecier  avant 
de  prononcer  sa  decision,  il  l'aurait  modifiee.  Tels  sont  les  cas  que  nous  avons 
specifies  dans  notre  regie  40 ;  ils  supposent  des  conditions  de  fait  qui  enlevent, 
si  elles  sont  prouvees,  toute  valeur  morale  a  la  sentence,  et  qui  peuvent  Stre 
discutees  et  appreci&s  sans  obliger  les  arbitres  a  une  revision  du  fond  de  la 
contestation,  e'est-a-dire  a  renouveler  le  jugement.  Dans  ces  cas  la  correction 
ou  la  reYorme  de  la  sentence  doit  £tre  reconnue  non  seulement  comme  un  droit 
de  la  partie  lesee,  mais  comme  une  faculte,  meme  comme  un  devoir,  des  arbitres, 
auxquels  on  ne  doit  nier  les  moyens  de  se  defendre  d'une  imputation  ou  d'un 
reproche  qui  touche  a  leur  dignite  ou  a  leur  tranquillity.  Si  les  tribunaux 
ordinaires  sont  pourvus  de  ces  moyens,  les  tribunaux  internationaux  doivent 
l'etre  d'autant  plus,  puisqu'a  defaut  d'une  Cour  Supeneure  ils  ne  peuvent 
compter  sur  l'oeuvre  reparatrice  d'une  autre  autorite  judiciaire,  qui,  tout 
en  reconnaissant  leur  impartiality,  remedie  a  des  fautes  dont  ils  ne  sont  pas 
responsables. 

Encore  ici  nos  regies  contiennent  done  le  minimum  de  ce  qui  est  necessaire 
pour  tracer  a  grandes  lignes  la  procedure  des  Cours  d'arbitrage. 

Art,  41. — La  demande  de  revision  ou  correction  doit  €tre 
notifi^e  par  &rit,  avec  les  motifs  et  les  copies  des  documents,  a 
tous  les  arbitres,  aussi  bien  qu'a  chacune  des  parties,  en  tel  nombre 
d'exemplaires  qu'elle  puisse  6tre  imm^diatement  communiqu^e  h. 
leurs  agents  auprfes  du  tribunal  arbitral 

Dans  le  d&ai  d'un  mois  aprfes  cette  notification,  chaque  partie 
devra  notifier  aux  autres  et  aux  arbitres  sa  rdponse,  ou  sa  defense 
motiv^e,  qui  ne  donnera  droit  a  d'autres  r^pliques. 

Sur  ces  elements  les  arbitres  prononceront  leur  dernier  arrSt, 
&ablissant  un  d&ai  pdremptoire  pour  son  execution,  afin  qu'il 
puisse  produire  les  m£mes  eflfets  que  celui  prdvu  par  Tart  39. 

Art.  42. — Les  frais  de  procedure  d'arbitrage  seront  pay&  en 
proportions  ^gales  par  les  gouvernements  int&ess& ;  mais  les 
d^penses  faites  par  les  parties  pour  la  preparation  et  la  poursuite  de 
leur  defense  seront  payees  par  chacune  d'elles  individuellement. 

Sur  la  demande  des  parties,  le  tribunal  pourra  mettre  a  la  charge 
de  celle  qui  a  6t6  condamnde  le  total,  ou  une  portion  plus  grande, 
des  frais  de  Tarbitrage. 
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M.  &d.  Rolin  (Brussels)  proposed  that,  as  Professor  Corsi's 
roJes  were  more  complete  than  those  of  the  Committee,  they 
should  be  taken  as  the  basis  of  discussion. 

Some  discussion  took  place,  in  the  course  of  which  the  President 
ruled  that  it  was  competent  to  the  Conference  to  adopt  the  course 
advocated  by  M.  Rolin,  if  it  thought  fit 

M.  le  Chevalier  Descamps  (Louvain),  member  of  the  Belgian 
Senate,  observed  that  the  Interparliamentary  Peace  Congress, 
held  at  Brussels  in  July  last  (of  which  he  was  President),  had 
discussed  the  composition  of  Arbitral  Tribunals  and  prepared  an 
elaborate  report  on  that  subject,  but  had  omitted  the  question  of 
procedure.  If  the  Conference  were  to  discuss  this  part  of  the 
subject  (comprised  in  Professor  Corsi's  rules),  it  would  be  very 
desirable  that  the  project  of  the  Interparliamentary  Congress 
should  be  before  it  For  this  reason  he  thought  it  would  be  better 
to  keep  to  the  rules  of  the  Special  Committee,  as  these  dealt  only 
with  procedure. 

Mr.  Alderman  Snape  (Liverpool)  and  M.  Louis  Franck 
(Antwerp)  supported  this  view. 

The  President  ruled  that  it  would  be  better  to  keep  to  the 
regular  course  of  discussing  the  rules  prepared  by  the  Committee. 
The  rules  proposed  by  Professor  Corsi  could  be  discussed  in 
connection  with  the  rules  of  the  Committee  to  which  they  were 
relevant,  and  additions  or  amendments  made  if  desired. 

Class  of  Differences  to  be  defined. 

Sir  Walter  Phillimore  then,  as  Chairman  of  the  Special 
Committee,  proposed  article  i,  as  follows : — 

i.  Unless  it  be  intended  that  all  possible  differences  between 
the  nations,  parties  to  the  treaty,  are  to  be  referred  to  Arbitration, 
the  class  of  differences  to  be  referred  must  be  defined. 

He  referred  #to  Professor  Corsi's  article  3,  bearing  on  the  same 
subject 
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Mr.  W.  Griffith  (London)  suggested  an  amendment,  which, 
however,  the  President  explained  to  be  unnecessary,  and  which 
was  withdrawn. 

The  rule  was  then  adopted  netnine  contradiccntc. 

Constitution  of  the  Tribunal. 

Sir  Walter  Phillimore  proposed  rule  2,  as  follows  : — 

2.  If  the  tribunal  to  which  the  reference  is  made  is  to  be 
specially  constituted,  as  between  the  nations,  parties  to  the  treaty, 
full  provision  for  its  due  constitution  must  be  made.  Under  this 
head  provision  for  filling  vacancies  in  the  tribunal  will  naturally 
find  place. 

Suggestions : — 

a.  The  members  of  these  Tribunals  should    not  be  repre- 

sentatives or  subjects  of  any  one  of  the  States  which 
are  parties  to  the  Arbitration,  or  of  other  States  which 
have  a  direct  interest  in  the  solution  of  the  question  at 
issue. 

b.  By  way  of  greater  guarantee  of  independence,  the  Tribunal 

should  be  composed  of  five  or  more  members,  who  shall 
not  be  capable  of  having  others  substituted  for  them,  or  of 
being  themselves  removed,  except  for  such  causes  as  would, 
under  ordinary  rules  of  procedure,  lead  to  their  removal  or 
to  the  substitution  of  other  judges. 

This  subject  is  -dealt]  with  in  Professor  Corsi's  Section  II., 
articles  5  to  14. 

M.  Ed.  Rolin  proposed  to  substitute  for  the  recommendations 
of  the  Special  Committee  the  second  and  third  paragraphs  of 
article  2  of  the  rules  adopted  by  the  Institute  of  International 
Law,  viz. : — 

v  A  d^faut  de  dispositions,  chacune  des  parties  contractantes 
dessit  de  son  c6t6  un  arbitre,  et  les  deux  arbitres  ainsi  nomm£s 
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choisissent  un  tters-arbitre  ou  d&ignent  une  personne  tierce  qui 
1'indiquera. 

Si  les  deux  arbitres  nomm^s  par  les  parties  ne  peuvent  s'accorder 
sur  le  choix  d'un  tiers-arbitre,  ou  si  Tune  des  parties  refuse  la 
cooperation  qu'elle  doit  prater  selon  le  compromis  a  la  formation 
da  tribunal  arbitral,  ou  si  la  personne  d&igne'e  refuse  de  choisir, 
le  compromis  est  e'teint 

He  thought  it  very  desirable  to  adopt  definite  rules,  and  not 
mere  suggestions. 

M.  £douard  Clunet  (Paris)  seconded  the  motion. 

The  President  suggested  that  this  article  be  deferred  for 
further  consideration  to  a  later  stage  of  the  discussion,  and  this 
i  agreed  to. 


Subsequently,  after  the  discussion  of  article  3,  Sir  Walter 
Phillimore  proposed  the  following  substituted  article,  which  was 
adopted  nem.  con. : — 

2.  If  the  agreement  for  Arbi-         2.  A  defaut  de  designation 

tratkwi    does    not  specify  the  du  nombre  et  des  noms  des 

number  and  names  of  the  arbi-  arbitres  dans  le  compromis,  le 

trators,  the  tribunal  of  Arbitra-  tribunal  arbitral  se  composera 

tion    shall  be   constituted  ac-  selon  les  dispositions  prescrites 

cording  to  rules  prescribed  by  par  le  compromis  ou  par  une 

that  agreement  or  by  another  autre  convention. 
Convention. 


Place  of  Meeting. 

Sir  Walter  Phillimore  proposed  article  3,  as  follows : — 

3.  If  the  tribunal  is  to  be  specially  constituted,  the  place  of 
meeting  must  be  fixed.  This  should  be  outside  the  territories  of 
the  parties  to  the  controversy. 

Compare  Professor  Corsi's  art  15. 
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M.  E.  Rolin  proposed  as  an  amendment  art.  13  of  the 
Institute  rules,  as  follows : — 

Art.  13. — La  Cour  tiendra  des  sessions  en  tel  lieu  que  les 
nations  int&essdes  s'accorderont  a  designer,  et,  dans  le  cas  de 
disaccord,  ou  si  elles  manquaient  de  designer  le  lieu,  la  Cotfr  elle- 
mSme  pourra  determiner  la  localitd 

Professor  Corsi  was  prepared  to  support  the  amendment, 
provided  the  second  clause  of  the  Committee's  article  3  should  be 
retained,  as  an  addition  to  the  Institute's  rule. 

M.  E.  Clunet  supported  both  clauses  of  the  article  proposed 
by  the  Special  Committee,  as  establishing  two  important  principles. 

M.  Rolin  objected  to  the  first  clause  of  the  proposed  article. 
As  to  the  second,  whilst  agreeing  as  to  the  general  principle  of 
neutral  territory,  he  thought  it  would  be  dangerous  to  make  this 
a  cause  of  dcManec. 

The  President  explained  that  this  would  not  be  the  effect  of 
the  clause. 

The  article  was  adopted  nem.  con. 

A  Majority  to  decide. 
Sir  Walter  Phillimore  proposed  article  4,  as  follows : — 

4.  If  the  tribunal  consists  of  more  than  two  members,  provision 
should  be  made  for  the  decision  of  all  questions  by  a  majority 
of  the  arbitrators ;  but  the  dissentient  members  should  have  the 
right  of  recording  their  dissent,  and  the  grounds  thereof. 

Compare  Professor  Corsi's  art  20. 

He  pointed  out  that  the  article  contained  two  rules.  First,  the 
opinion  of  the  majority  is  to  prevail.  Second,  the  minority  is  to 
have  the  right  of  giving  its  reasons  for  dissent 

M.  L.  Franck  (Antwerp)  opposed  the  final  clause.  By  allowing 
such  an  expression  of  dissent,  you  are  giving  arms  to  those  who 
desire  war.    The  reasons  assigned  by  the  minority  would   be 
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used  to  inflame  the  public  mind  in  the  State  against  which  the 
decision  was  given,  so  as  to  bring  about  its  repudiation.  He 
asked  whether  there  was  to  be  an  umpire.  If  so,  and  he  decided 
without  hearing  the  parties,  he  would  not  be  in  the  same  position 
as  the  original  arbitrators.  He  (M.  Franck)  would  prefer  that 
there  should  always  be  an  odd  number  of  arbitrators,  as  the  article 
seemed  to  contemplate.  He  proposed  the  omission  of  the  final 
clause. 

Mr.  W.  Griffith  supported  the  rule,  but  wished  provision 
to  be  made  that  where  there  were  only  two  members  of  the 
tribunal  an  umpire  should  be  appointed  by  them. 

Mr.  Snape  also  supported  the  rule. 

Mr.  Gray  Hill  (Liverpool)  observed  that  no  reason  had  yet 
been  given  in  support  of  the  proposal  to  record  the  opinion  of 
the  minority. 

M.  Clunet  asked  that  the  vote  might  be  taken  separately  on 
the  two  clauses ;  he  objected  to  clause  2,  whilst  agreeing  with 
clause  1. 

The  President  expressed  his  strong  conviction  as  to  the 
absolute  necessity  of  the  first  clause  of  the  article.  If  unanimity 
was  to  be  required  as  a  condition  of  international  arbitrations, 
they  might  as  well  not  be  entered  into  at  all. 

Sir  Walter  Phillimore  explained  that  the  words  "  If  the 
tribunal  consists  of  more  than  two  members  "  were  intended  to 
exclude  the  cases  of  a  single  arbitrator,  where  the  question  of 
difference  of  opinion  did  not  arise,  and  of  there  being  two 
arbitrators  where  some  other  solution  must  be  sought.  The 
first  clause  of  the  article,  to  the  word  "  arbitrators,"  was  then  put 
and  carried  nan,  con. 

Sir  WaltSr  Phillimore  supported  the  proposal  of  the 
Committee  in  the  second  clause.  He  observed  that  in  England 
they  had  experience  of  both  systems;  whilst  in  all  the  other 
Courts  the  Judges  give  their  opinions  separately,  in  the  Privy 
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•Council  the  only  judgment  is  that  of  the  majority,  and  no 
dissentient  opinion  is  allowed  to  be  expressed  It  was  found, 
however,  that  such  opinions  leaked  out,  and  in  ecclesiastical  cases 
particularly  this  had  caused  a  lack  of  confidence  in  the  judgments 
of  the  Court 

Professor  Corsi  thought  it  undesirable  to  publish  the  opinions 
of  the  dissentient  members. 

Mr.  Gray  Hill  concurred,  and  thought  there  was  no  analogy 
between  the  decisions  of  English  Courts,  which  laid  down  the 
law  and  thus  governed  future  cases,  and  the  decisions  of  arbitral 
tribunals,  settling  specific  points  arising  between  nations. 

Mr.  W.  Griffith  would  prefer  that  the  minority  should  be 
allowed  to  give  the  grounds  for  its  dissent 

Mr.  T.  R.  Miller  (London)  thought  it  better  that  only  a 
single  opinion  should  be  published. 

The  President  then  put  to  the  vote  the  words:  "But  the 
"dissentient  members  shall  have  the  right  of  recording  their 
dissent"  By  16  votes  to  n  these  words  were  added  to  the  rule. 
The  concluding  words,  "and  the  grounds  thereof,"  were  then 
put  and  were  rejected;  9  voting  for,  and  14  against,  their 
insertion. 

Mr.  Gray  Hill  then  moved  to  add,  in  their  place,  the  words 
"  but  not  the  grounds  thereof^  The  addition  was,  however, 
rejected;  9  voting  for,  and  10  against,  the  amendment 


Appointment  of  Agents. 
Sir  Walter  Phillimore  proposed  article  5,  as  follows : — 

5.  Each  party  should  be  required  to  appoint  an  agent  to 
represent  it  in  all  matters  connected  with  the  Arbitration. 

Compare  Professor  Corsi's  art  17. 
The  article  was  adopted  nem.  con. 


(    95    ) 

Doubts  as  to  the  Limit  of  Jurisdiction. 

6.  The  Treaty  should  provide  that  if  doubts  arise  as  to 
whether  a  given  subject  of  controversy  be  comprised  among  those 
agreed  upon  as  subjects  of  Arbitration  in  it,  and  if  one  of  the 
parties  require  the  doubt  to  be  settled  by  Arbitration,  the  other 
party  must  submit  to  such  Arbitration,  but  may  require  that 
the  judgment  be  limited  to  the  admissibility  of  the  demand  for 
Arbitration. 

Compare  Professor  Corsi's  arts.  3  and  4. 

M.  E.  Rolin  objected  to  this  article  altogether. 

The  President  expressed  his  opinion  that  it  is  desirable  for 
the  Court  of  Arbitration  to  be  entrusted  with  the  question  of  the 
limits  of  its  jurisdiction. 

The  rule  was  adopted  by  12  votes  to  4. 


Mode  of  Procedure. 

Sir  W.  Phillimore  proposed  article  7,  as  follows : — 

7.  The  procedure  should  be  fixed  by  the  Treaty.  It  is 
suggested  that  a  procedure  by  case,  counter-case,  and  printed 
argument,  each  delivered  by  both  parties  simultaneously  at  a 
fixed  date,  with  final  oral  argument  (debate),  is  generally  the 
most  suitable.  But  the  essential  is  that  the  procedure  should 
be  defined.  The  periods,  of  time  allowed  for  the  delivery  of 
cases,  counter-cases,  and  printed  arguments  should  be  fixed  by 
the  Treaty,  but  the  tribunal  should  have  the  power  of  extending 
the  time.  The  tribunal  itself  should  fix  the  time  for  hearing  the 
oral  argument  (debate). 

Compare  Professor  Corsi's  art  21. 

Mr.  Gray  Hill  preferred  Professor  Corsi's  article  as  being 
decisive,  instead  of  merely  recommendatory. 
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Sir  Walter  Phillimore  suggested  that  the  rule  might  be 
amended  as  follows,  to  meet  Mr.  Hill's  objection,  and  in  this 
form  it  was  adopted  nem.  con. : — 

7.  Unless  the  Treaty  otherwise  provide,  the  procedure  should 
be  by  case,  counter-case,  and  printed  argument,  each  delivered 
by  both  parties  simultaneously  at  a  fixed  date,  with  final  oral 
argument  The  periods  of  time  allowed  for  the  delivery  of  cases, 
counter-cases,  and  printed  arguments  should  be  fixed  by  the 
Treaty,  but  the  tribunal  should  have  the  power  of  extending  the 
time.  The  tribunal  itself  should  f\x  the  time  for  hearing  the  oral 
argument 


Production  of  Documents. 

Sir  Walter  Phillimore  proposed  article  8,  as  follows : — 

8.  Either  party  should  be  entitled  to  require  production  01 
any  document  in  the  possession  or  under  the  control  of  the 
other  party,  which,  in  the  opinion  of  the  tribunal,  is  relevant  to 
a  question  in  dispute. 

Compare  Professor  Corsi's  art.  25. 

On  the  proposition  of  Mr.  W.  Griffith,  the  following  clause 
was  agreed  to  be  added  to  the  rule  :  "  And  to  the  production  of 
which  there  is,  in  its  opinion,  no  sufficient  objection."  The  rule, 
with  this  addition,  was  adopted  nem.  con. 

The  discussion  of  the  remaining  rules  was  then  adjourned  to 
the  next  morning,  and  the  session  closed. 
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WEDNESDAY,    2ND    OCTOBER. 

Morning  Sitting. 

The  Conference  re-assembled  at  10  A.M.,  under  the  presidency 
of  Sir  Richard  E.  Webster. 

The  minutes  of  the  previous  day's  proceedings  were  read  by 
the  Hon,  General  Secretary,  approved,  and  signed  by  the  President 
The  discussion  of  the  draft  "  Rules  relating  to  a  Treaty  of  Inter- 
national Arbitration  n  was  then  proceeded  with. 

Domestic  Documents  inadmissible. 
Sir  Walter  Philumore  proposed  article  9,  as  follows  : — 

9.  Neither  party  should  be  entitled  to  put  in  evidence  docu- 
ments (hereinafter  called  "  domestic  documents  ")  which,  having 
existed,  or  purporting  to  have  existed,  before  the  difference  arose, 
were  in  possession  of  or  known  by  one  party  or  its  predecessors 
in  title,  and  not  communicated  to  the  other  party  or  its  predeces- 
sors in  title,  before  the  difference  arose. 

Compare  Professor  Corsi's  art  25. 
The  article  was  adopted  nem.  con. 

Written  Depositions  admissible. 
Sir  Walter  Phillimore  proposed  article  10,  as  follows : — 

10.  Solemn  written  statements  (depositions  icrites)  made  by  a 
witness  before  a  public  officer  should  be  admissible  in  evidence 
as  proof  of  relevant  facts,  subject  to  the  right  hereinafter  men- 
tioned of  cross-examining  the  witness.  The  probative  value  of 
such  statements  would  be  for  the  tribunal. 

Compare  Professor  Corsi's  art  26. 

After  some  discussion,  in  the  course  of  which  it  was  pointed 
out  that  the  word  "probative"  was  superfluous,  it  was  agreed, 

H 
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on  the  motion  of  Mr.  Griffith,  to  omit  the  word  "  probative " 
before  "  value."  With  this  modification  the  article  was  adopted 
nem.  con* 

Cross-Examination  of  Witnesses. 
Sir  Walter  Phillimore  proposed  article  n,  as  follows : — 

ii.  Either  party  should  be  entitled  to  require  the  other  to  pro- 
duce, for  oral  examination  before  the  tribunal  at  the  hearing,  any 
witness  making  on  behalf  of  that  other  party  such  a  statement  as 
is  mentioned  in  paragraph  10,  whether  the  witness  be  amenable 
to  the  jurisdiction  of  the  other  party  or  not 

He  pointed  out  that  Professor  Corsi's  art.  27  proposed,  by 
its  second  clause,  to  add  provisions  for  commissioning  the  judicial 
authorities  competent,  according  to  the  law  of  the  witnesses' 
domicile,  to  do  so,  to  examine  witnesses  who  could  not  be  brought 
before  the  arbitral  tribunal. 

Professor  Corsi,  in  defending  this  proposal,  observed  that 
the  system  adopted  by  the  Committee  was  contrary  to  that  which 
is  usually  followed  for  the  examination  of  witnesses  in  ordinary 
suits,  in  which  evidence  is  obtained  by  means  of  lettres  rogatoires 
(commissions),  delegating  the  function  of  examining  witnesses  to 
the  judicial  authorities  of  the  country  where  they  reside.  He 
pointed  out  the  great  difficulties  which  would  be  caused  by 
bringing  witnesses  from  distant  countries  for  no  other  reason 
than  to  verify  (contrUer)  their  written  depositions  already  received. 
If  his  proposal  were  accepted,  the  law  which  must  decide  the 
competence  of  the  tribunal  to  examine  the  witness  would  be  that 
of  the  witness'  domicile. 

Mr.  Gray  Hill  supported  Professor  Corsi's  view. 

The  President  pointed  out  that,  if  Professor  Corsi's  second 
clause  were  added  to  the  article,  it  would  be  desirable  also  to  add 
a  provision  enabling  the  Court  to  reject  the  evidence  of  a  witness 
whom  it  was  found  impossible  to  produce  for  cross-examination, 
though  called  for. 
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Dr.  Evans  Darby  moved  the  adoption  of  the  second  clause 
of  Professor  Corsi's  art  27,  with  the  addition  suggested  by  the 
President,  as  follows  : — 

When  a  witness  cannot  be  produced  before  the  tribunal,  the 
tribunal  may  commission  the  judicial  authorities  exercising  juris- 
diction over  the  place  of  the  domicile  of  the  witness  to  hold  the 
necessary  cross-examination.  If  it  is  found  impossible  to  procure 
the  attendance  of  the  witness  for  cross-examination,  it  shall  be 
open  to  the  tribunal  to  reject  his  evidence. 

Mr.  W;  Griffith  having  seconded  the  additions,  they  were 
adopted  nem.  con. 

The  article  with  these  additions  was  then  put  and  adopted 
nem.  con.,  "  article  10  "  having  first  been  substituted  for  "  para- 
graph io.M 

Evidence  to  be  expunged. 

Sir  Walter  Phillimore  proposed  article  12,  as  follows : — 

12.  Irrelevant  evidence,  domestic  documents,  and  the  state- 
ments of  witnesses  not  produced  for  oral  examination  though 
required,  should,  on  the  application  of  the  party  against  which 
they  are  adduced,  be  expunged  from  evidence ;  and  the  tribunal, 
on  a  like  application,  should  be  at  liberty  to  direct  the  reprinting 
of  any  volume  of  case,  counter-case,  printed  argument,  or  ap- 
pendix, in  which  the  same  should  appear  or  be  discussed. 

He  pointed  out  that  Professor  Corsi,  in  his  art  27,  clause  3, 
had  omitted  the  mention  of  "  irrelevant  evidence." 

On  the  suggestion  of  the  President,  the  following  alterations 
in  the  rule  were  agreed  to : — 

After  "required,"  for  "should"  substitute  "may";  after 
"expunged,"  for  "  from  evidence  "  substitute  "  by  the  tribunal." 

With  these  modifications,  the  rule  was  put  and  adopted 
nem.  con. 

h  2 
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Delivery  of  Decision. 

Sir  Walter  Phillimore  proposed  article  13,  as  follows : — 

13.  The  decision  should  be  .embodied  in  a  written  award  in 
duplicate,  made  and  delivered  to  the  agents  within  a  specified 
time  from  the  close  of  the  hearing. 

He  thought  it  might  be  desirable  to  add  to  the  article  some  of 
the  further  provisions  contained  in  Professor  Corsi's  art  31. 

The  President  thought  it  very  desirable  to  add  the  first  clause 
of  Professor  Corsi's  art  31,  relating  to  the  publication  of 
interlocutory  judgments.  Though  often  very  important  and  vital 
to  the  main  issues,  it  would  be  most  inconvenient  that  they  should 
necessarily  be  published,  otherwise  than  by  notification  to  the 
agents  of  the  parties. 

On  the  motion  of  Mr.  Gray  Hill,  the  following  addition  to 
the  rule  was  accordingly  adopted  nem.  con, : — 

Interlocutory  judgments  or  orders  need  not  be  published,  but 
shall  be  notified  to  the  agents  of  the  parties. 

The  rule,  with  this  addition,  was  then  also  adopted  nem.  con. 

Sanctions  0/ Arbitral  Decisions. 

The  President,  in  calling  upon  Mr.  Snape,  said  he  had  enter- 
tained considerable  doubt  whether  his  motion  was  relevant,  but 
thought  it  best  to  allow  him  to  make  it 

Mr.  Snape  moved  the  following  additional  rule,  pursuant  to 
notice  previously  given  by  him : — 

The  decisions  of  the  tribunal         Les    decisions    du    tribunal 

shall  not  be  enforced  by  other  n'auront  d'autre  sanction  que 

sanctions  than  those  of  honour  celle    de    Fhonneur  et   de    la 

and  good  faith.  bonne  foi. 

Professor  Corsi's  art  36  proposed  that  material  guarantees 
should  be  given  by  the  parties  for  the  due  execution  of  the 
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decision.  He  thought  no  such  guarantees  ought  to  be  contem- 
plated :  there  had  never  yet  been  a  case  in  which  the  award  of 
an  arbitral  tribunal  had  been  repudiated  by  either  nation. 

Dr.  W.  Evans  Darby  seconded  the  motion. 

Professor  Corsi  pointed  out  that  his  articles  had  not  been 
made  the  basis  of  discussion.  Even  if  they  had  been,  article  36 
was  not  intended  to  raise  the  question  of  guarantees,  as  it  merely 
dealt  with  them  when  they  formed  part  of  the  arbitral  agreement 

Mr.  Howard  Evans  (London)  submitted  that  the  proposed 
resolution  was  irrelevant,  as  Professor  Corsi's  article  36  was  not 
before  the  Conference  for  discussion. 

Mr.  Snape  said  that  he  would,  with  the  permission  of  the 
Conference,  withdraw  the  motion,  as  an  adverse  vote  based  on 
the  reasons  that  had  been  stated  would  doubtless  be  misinter- 
preted- 

The  motion  was  accordingly  withdrawn. 
The  thirteen  rules,  as  amended,  were  then  put  to  the  Conference 
as  a  whole,  and  adopted  nem.  con. 

The  President  announced  that  Messrs.  Brunard  and  Clunet 
nad  kindly  consented  to  prepare  a  French  translation  of  the 
rules,  which  would  be  presented  to  the  Conference  on  Friday 
morning,  to  be  adopted  as  official. 

[For  the  complete  rules  in  French  and  English,  see  p.  228.] 

Constitution  of  Arbitral  Tribunal. 

Dr.  W.  Evans  Darby  reminded  the  Conference  that  the 
resolution  adopted  by  the  London  Conference  of  1893  was 
as  follows : — 

"That  a  Special  Committee  be  appointed,  charged  to  report 
at  the  next  Conference  of  the  Association  a  scheme  of  Inter- 
national Arbitration,  both  as  regards  treaties  and  tribunals." 
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The  Committee  had  presented  a  series  of  rules  in  relation  to 
treaties  of  Arbitration,  but  it  had  not  attempted  to  deal  with 
the  question  of  the  constitution  of  arbitral  tribunals.  The  half 
of  its  work,  therefore,  remained  unaccomplished.  He  thought 
it  would  be  better  at  this  Conference  to  nominate  a  fresh 
Committee,  containing  some  fresh  members  from  the  countries 
represented  here ;  he  therefore  moved  the  following  resolution  : — 

"  That,  in  continuation  of  the  work  done  by  the  Special  Com- 
mittee appointed  at  the  London  Conference  in  1893,  the  question 
of  the  formation  of  the  International  Court  of  Arbitration  be 
referred  to  a  Special  Committee,  which  shall  report  at  the  next 
Conference." 

The  resolution  was  seconded  by  Mr.  W.  Griffith  and 
adopted  nem*  con* 

Territorial  Waters. 

Mr.  Thomas  Barclay,  LL.B.  (Paris),  Secretary  of  the  Special 
Committee  on  Territorial  Waters  appointed  at  the  London 
Conference,  1887,  presented  the  following  Report : — 

The  elucidation  of  this  question  has  now  made  considerable 
progress. 

The  replies  to  the  questionnaire  issued  by  your  Committee 
were  published  in  our  Report  of  1893,  and  apart  as  a  separate 
volume.  Some  of  them  were  important  contributions  to  our 
knowledge  of  the  subject. 

As  convener*  of  the  Committee  on  the  same  subject  of  the 
Institute  of  International  Law,  I  made  ample  use  of  that  publica- 
tion, as  will  be  seen  on  referring  to  the  second  of  my  two  reports 
to  that  body,  copies  of  which  are  at  the  disposal  of  members. 

The  Institute,  at  its  meeting  last  year  in  Paris,  devoted  the 
greater  part  of  the  session  to  the  examination  of  the  project  of 
the  Committee,  which  you  will  find  at  the  end  of  my  second  report. 

The  chief  point  in  my  draft  was  to  make  a  distinction  of  limit 
between  fishery  and  other  sovereign  rights  and  neutrality. 

As  you  are  aware,  no  such  distinction  is  made  by  International 
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Law  as  at  present  laid  down  by  the  text-book  writers.  They  are 
agreed,  however,  that  cannon-shot  range  from  shore  was  the 
original  basis  of  the  existing  three-mile  rule,  and  they  are  also 
agreed  that  this  distance  falls  very  far  short  of  contemporary 
cannon-range.  There  are  thus  practically  two  limits  from  shore 
known,  at  least  historically,  to  International  Law  for  the  deter- 
mination of  a  State's  jurisdictional  zone  seawards,  viz.  the  dis- 
tance within  which  the  State  can  de  facto  exert  its  authority  by  the 
use  of  artillery  on  shore,  and  the  other  a  fixed  distance  of  three 
marine  miles,  which  most  States  in  practice  apply. 

These  two  distances  being  no  longer  identical,  it  has  become  a 
question  whether  there  is  not  in  reality  a  distinction  of  principle 
between  them ;  whether  the  varying  and  uncertain  cannon-shot 
limit  can  be  a  proper  basis  for  sovereign  rights ;  and,  if  it  cannot, 
whether,  on  the  other  hand,  it  may  not  have  a  juridical  basis  in 
respect  of  the  right  of  the  neutral  not  to  be  molested  by  acts 
between  belligerents.  When  the  modern  idea  of  Territorial 
Waters  came  into  existence,  neutral  States  were  protected  against 
acts  between  belligerents  within  a  distance  which  was  the  then 
cannon-range.  Why  should  they  no  longer  be  protected  within 
that  range  ?  No  change  has  taken  place  in  the  opinions  of  men 
which  would  abridge  the  rights  of  neutrals.    Quite  the  contrary. 

My  proposal,  therefore,  was  to  reaffirm  the  limit  of  cannon- 
range  as  the  public  law  of  Europe,  but  to  confine  its  application 
to  the  right  of  the  neutral  as  founded  in  reason. 

The  three-mile  limit  has  grown  up  more  particularly  in  con- 
nection with  fishery  rights.  This  distance  I  at  first  proposed  to 
retain,  but  the  careful  study  of  a  voluminous  Blue-book  embodying 
the  results  of  the  enquiry  by  the  Parliamentary  Committee  on 
British  Fisheries  showed  that  an  extension  of  the  limit  was 
indispensable.  The  British  Committee  proposed  that  a  new  ex- 
tended limit  be  fixed  by  international  agreement,  and  to  effect 
this  recommended  "  that  a  proposition  on  these  lines  should  be 
submitted  to  an  international  conference  of  the  Powers  who  border 
on  the  North  Sea."  The  distances  proposed  by  the  specialists 
examined  before  the  Committee  varied  from  eight  to  twelve  miles. 
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Important  suggestions  came  also  from  other  competent  persons. 
Our  member,  Mr.  Haynes,  in  his  answers  to  our  questionnaire, 
and  at  the  subsequent  London  meeting,  explained  his  seven- 
fathom  depth  system  of  fixing  the  limit  of  territorial  waters. 

Mr.  Gordon  and  Prof.  Weldon  (Canada),  in  their  replies  to  the 
same  questionnaire,  and  Prof.  Aubert  (Norway),  in  his  observa- 
tions to  the  Institute,  favoured  a  system  of  two  zones,  an  outer 
and  an  inner  one,  both  jurisdictional,  but  with  exclusion  of 
foreigners  from  fishing  within  the  inner  one  only. 

The  Institute,  after  much  discussion  in  committee  and  at  the 
plenary  sittings,  adopted  the  distinction  I  proposed,  that  is  to  say, 
that  the  range  of  cannon  should  in  principle  determine  the  width 
of  the  neutral  zone;  while  for  fishery  and  other  sovereign 
rights  there  should  be  a  fixed  and  stationary  limit,  which  the 
Institute  extended  from  three  to  six  miles,  i.e.  the  greatest 
distance  seawards  which  any  European  State  at  present  lays  claim 
to ;  within  these  six  miles  the  adjacent  State  to  be  supreme  in  all 
things  saving  the  right  of  peaceful  transit,  which  belongs,  by 
universal  comity,  to  mankind  generally. 

The  articles  adopted  by  the  Institute  are  as  follows : — 

L'Institut, 

Consid&ant  qu'il  n'y  a  pas  de  raison  pour  confondre  en  une 
seule  zone  la  distance  n^cessaire  pour  Texercice  de  la  sou verainetif 
et  pour  la  protection  de  la  p£che  littorale  et  celle  qui  Test  pour 
garantir  la  neutrality  des  non-belligerants  en  temps  de  guerre ; 

Que  la  distance  la  plus  ordinairement  adoptee  de  trois  milles 
de  la  laisse  de  basse  mar&  a  6t6  reconnue  insuffisante  pour  la 
protection  de  la  p£che  littorale ; 

Que  cette  distance  ne  correspond  pas  non  plus  k  la  port£e 
r^elle  des  canons  places  sur  la  c&te ; 

a  adopts  les  dispositions  suivantes : 

Article  premier. — L/I±)tat  a  un  droit  de  souverainet^  sur 
une  zone  de  la  mer  qui  baigne  la  cote,  sauf  le  droit  de  passage 
inoffensif  r6strv6  h  Tart.  5. 

Cette  zone  porte  le  nom  de  mer  territoriale. 
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Art.  2. — La  mer  territoriale  s'^tend  a  six  milles  marins  (60  au 
degi6  de  latitude)  de  la  laisse  de  basse  marde  sur  toute  l'&endue 
des  cotes. 

Art.  3. — Pour  les  baies,  la  mer  territoriale  suit  les  sinuositds 
de  la  cote,  sauf  qu'elle  est  mesur&  a  partir  d'une  ligne  droite 
tir&  en  travers  de  la  baie  dans  la  partie  la  plus  rapproch&  de 
rouverture  vers  la  mer,  ou  l'&art  entre  les  deux  cotes  de  la  baie 
est  de  douze  milles  marins  de  largeur,  a  moins  qu'un  usage 
continu  et  s&ulaire  n'ait  consacrd  une  largeur  plus  grande. 

Art.  4. — En  cas  de  guerre,  l'£tat  riverain  neutre  a  le  droit  de 
fixer,  par  la  declaration  de  neutrality  ou  par  notification  sp&iale, 
sa  zone  neutre  au  dela  de  six  milles,  jusqu'a  port^e  du  canon  des 
cdtes. 

Art.  5. — Tous  les  navires  sans  distinction  ont  le  droit  de 
passage  inofTensif  par  la  mer  territoriale,  sauf  le  droit  des 
belligerents  de  r^glementer  et,  dans  un  but  de  defense,  de  barrer 
le  passage  dans  ladite  mer  pour  tout  navire,  et  sauf  le  droit  des 
neutres  de  r^glementer  le  passage  dans  ladite  mer  pour  les 
navires  de  guerre  de  toutes  nationality. 

Art.  6. — Les  crimes  et  d&its  commis  a  bord  de  navires 
Strangers  de  passage  dans  la  mer  territoriale  par  des  personnes 
qui  se  trouvent  a  bord  de  ces  navires,  sur  des  personnes  ou  des 
choses  a  bord  de  ces  m£mes  navires,  sont,  comme  tels,  en  dehors 
de  la  juridiction  de  l'£tat  riverain,  a  moins  qu'ils  n'impliquent 
une  violation  des  droits  ou  des  int&£ts  de  r£tat  riverain,  ou 
de  ses  ressortissants  ne  faisant  partie  ni  de  Equipage  ni  des 
passagers. 

Art.  7. — Les  navires  qui  traversent  les  eaux  territoriales  se 
confonneront  aux  rfeglements  sp&iaux  &ict&  par  l'6tat  riverain 
dans  rint&et  et  pour  la  s&urit£  de  la  navigation  et  pour  la  police 
maritime. 

Art.  8. — Les  navires  de  toutes  nationality,  par  le  fait  seul 
qu'ils  se  trouvent  dans  les  eaux  territoriales,  a  moins  qu'ils  n'y 
soient  seulement  de  passage,  sont  sourais  a  la  juridiction  de  l'£tat 
riverain. 

L'£tat  riverain  a  le  droit  de  continuer  sur  la  haute  mer  la 


(    "6    ) 

poursuite  commence  dans  la  mer  territoriale,  d'arrfiter  et  de  juger 
le  navire  qui  aurait  commis  une  infraction  dans  les  limites  de  ses 
eaux.  En  cas  de  capture  sur  la  haute  mer,  le  fait  sera,  toutefois, 
noting  sans  d&ai  k  l'6tat  dont  le  navire  porte  le  pavilion.  La 
poursuite  est  interrompue  dfes  que  le  navire  entre  dans  la  mer 
territoriale  de  son  pays  ou  d'une  tierce  puissance.  Le  droit  de 
poursuite  cesse  dfes  que  le  navire  sera  entrd  dans  un  port  de  son 
pays  ou  d'une  tierce  puissance. 

Art.  9. — Est  r£serv&  la  situation  particulifere  des  navires  de 
guerre  et  de  ceux  qui  leur  sont  assimites. 

Art.  10. — Les  dispositions  des  articles  pr&£dents  s'appliquent 
aux  d&roits  dont  Ncart  n'excfede  pas  douze  milles,  sauf  les 
modifications  et  distinctions  suivantes : 

z°  Les  ddtroits  dont  les  cotes  appartiennent  k  des  £tats 
diffdrents  font  partie  de  la  mer  territoriale  des  £tats  riverains,  qui 
y  exerceront  leur  souverainet£  jusqu'k  la  ligne  m&iane. 

20  Les  d&roits  dont  les  cdtes  appartiennent  au  m€me  £tat  et 
qui  sont  indispensables  aux  communications  maritimes  entre  deux 
ou  plusieurs  £tats  autres  que  l'£tat  riverain  font  toujours  partie 
de  la  mer  territoriale  du  riverain,  quel  que  soit  le  rapprochement 
des  c6tes. 

30  Les  d&roits  qui  servent  de  passage  d'une  mer  libre  k  une 
autre  mer  libre  ne  peuvent  jamais  Stre  ferm^s. 

Art.  11. — Le  regime  des  d&roits  actuellement  sounds  k  des 
conventions  ou  usages  sp&iaux  demeure  r&erv& 

I  submit  these  articles  for  discussion  by  the  Association  with 
the  following  modifications  : — 

1.  That  the  words  "un  droit  de  souverainet^ "  in  Art  1  be 
altered  to  "  est  souverain."  This  was  the  original  wording  of  the 
article,  and  the  modification  was  hurriedly  adopted  by  the  Institute 
at  the  last  moment  without  any  real  discussion.  A  perusal  of  the 
articles  will  show  that  the  "  souverainet^  "  of  the  adjacent  State  is 
absolute  save  in  one  particular,  viz.  the  right  of  transit,  and  in  this 
alone,  and  not  a  mere  right  of  sovereignty 

2.  That  the  twelve  miles  for  bays  in  Art  3  be  altered  to  ten 
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miles,  which  is  the  usual  one  adopted  in  fishery  conventions. 
The  doubling  of  the  distance  of  six  miles  for  bays  seems  to  have 
been  the  result  of  a  misunderstanding.  The  distance  of  ten  miles 
is  only  for  the  purpose  of  drawing  a  line  from  headland  to  head- 
land ;  the  territorial  waters  are  measured  seaward  from  this  line 
as  from  the  coast  The  present  distance  of  ten  miles  gives 
satisfaction  in  all  ordinary  cases ;  and  as  the  article  contains,  as 
it  stands,  a  proviso  for  exceptional  cases,  it  seems  undesirable  to 
go  farther  in  the  alteration  of  a  rule  against  which  no  complaint — 
complaint  at  least  which  would  be  satisfied  by  the  addition  of  two 
miles — is  made. 

3.  That  the  following  clauses  be  added : — 

Art.  10. — Dans  les  d&roits  dont  les  cdtes  appartiennent  au 
m€me  £tat,  la  mer  est  territoriale  bien  que  l'&artement  des  cdtes 
ctepasse  douze  milles  si  a  l'entr&  du  d&roit  cette  distance  n'est 
pas  d6p2LSs6c 

Art.  12. — La  partie  de  la  mer  qui  se  trouve  2t  l'int&ieur 
de  la  ligne  de  depart  de  la  mer  territoriale  forme  partie  des  eaux 
int&ieures  de  l'£tat  riverain. 

These  two  additional  articles  explain  themselves. 

Mr.  Barclay  also  presented  a  valuable  paper,  replying  to  the 
questionnaire  issued  by  the  Committee,  received  through  the 
Norwegian  Home  Department  from  the  Marine  Department  of 
the  War  Office  of  that  State,  since  the  date  of  his  last  Report  [This 
paper,  with  covering  letter,  will  be  found  in  Appendix  R] 

Mr.  Barclay  then  proceeded  to  move  the  adoption  by  the 
Association,  one  by  one,  of  the  rules  already  adopted  by  the 
Institute,  with  the  amendments  and  additions  suggested  in  his 
Report,  as  follows : — 

Right  of  Sovereignty  in  Territorial  Waters. 

Article  premier. — L'6tat  a  un  droit  de  souverainet^  sur  une 
zone  de  la  mer  qui  baigne  la  cote,  sauf  le  droit  de  passage 
moffensif  r&ervd  &  Tart  5. 

Cette  zdne  porte  le  nom  de  mer  territoriale. 
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Mr.  Barclay  proposed  the  adoption  of  this  rule,  the  phrase 
"  L'£tat  est  souverain  "  being  substituted  for  the  phrase  "  L'£tat 
a  un  droit  de  souverainet^,"  on  the  grounds  stated  in  his  Report 

Sir  Walter  Phillimore  expressed  his  preference  for  the 
phrase  "  un  droit  de  souverainet£,w  and  referred  to  the  opinion 
of  the  late  Mr.  Benjamin,  Q.C.,  in  support. 

Professor  Corsi  seconded  Mr.  Barclay's  motion,  considering 
that  the  necessary  reserve  was  contained  in  the  exception  of  the 
right  of  inoffensive  passage. 

The  President  asked  for  an  explanation  of  the  precise 
meaning  attached  to  the  phrase  "  un  droit  de  souverainetd" 

M.  E.  Clunet  said  that  the  majority  of  the  members  of  the 
Institute,  who  voted  to  substitute  the  phrase  in  the  article  for  that 
of  the  project,  did  not  consider  that  the  right  of  sovereignty  over 
the  sea  was  precisely  of  the  same  character  as  that  over  the  land. 
They  therefore  thought  it  would  be  going  too  far  to  give  to  the 
riverain  State  the  extreme  right  of  absolute  sovereignty. 

Mr.  Barclay  contended  that  article  6  contained  a  clear  declare 
tion  of  the  limitations  of  the  sovereign  right  The  vote  at  the 
Institute  was  hurriedly  taken  on  the  question  of  redaction,  without 
discussing  the  question  of  principle. 

M.  £douard  Picard  (Antwerp),  on  the  other  hand,  moved  as 
an  amendment  the  insertion  of  the  word  "  certain  "  ("  un  certain 
droit  de  souverainet^ "),  thinking  it  desirable  to  point  out  more 
clearly  that  the  right  of  sovereignty  over  territorial  waters  is  a 
qualified  right. 

Sir  Walter  Phillimore  seconded  this  amendment  The 
amendment,  having  been  put  to  the  vote,  was  lost  by  6  votes 
to  7. 

M.  Clunet  then  proposed,  as  a  further  amendment,  the 
adoption  of  the  rule  as  passed  by  the  Institute  of  International 
Law.  This  amendment,  having  been  duly  seconded,  was  adopted 
by  11  votes  to  4. 
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Limit  of  Territorial  Waters. 

Mr.  Barclay  proposed  article  a,  without  alteration,  as  follows  : — 

Art.  2. — La  mer  territoriale  s'&end  a  six  milles  marins  (60  au 
degrl  de  latitude)  de  la  laisse  de  basse  mar^e  sur  toute  l'etendue 
des  cdtes. 

The  President  suggested  the  desirability  of  adding  words  with 
reference  to  the  limits  of  territorial  waters  outside  the  openings 
of  bays. 

Mr.  Barclay  accordingly  proposed  to  insert  after  the  word 
"maree  "  the  words  "  ou  de  la  ligne  de  laquelle  il  est  parle  dans 
rarticle  3." 

M.  Langlois  (Antwerp)  observed  that  this  definition  did  not 
seem  to  be  sufficiently  precise,  in  view  of  the  constant  variation 

of  tides. 

Mr.  Dent  (Newcastle)  replied  that  the  ordinary  spring  tides 
were  meant,  and  that  the  rule  was  well  understood  in  this  sense. 
He  instanced  the  case  of  the  Moray  Firth  as  one  in  which  the 
differences  are  great,  but  no  difficulty  is  felt  in  applying  the  rule. 

Professor  Corsi  thought  the  rule  sufficiently  clear. 

With  the  addition  proposed  by  Mr.  Barclay,  the  article  was 
adopted  nem.  con. 

Limit  as  regards  Bays. 

Mr.  Barclay  proposed  the  adoption  of  article  3,  as  follows,  but 
with  the  substitution  of  dix  for  douse,  on  the  grounds  stated  in 
bis  Report : — 

Art.  3. — Pour  les  baies,  la  mer  territoriale  suit  les  sinuosite's 
de  la  cote,  sauf  qu'elle  est  mesure'e  a  partir  d'une  ligne  droite 
tiree  en  travers  de  la  baie  dans  la  partie  la  plus  rapproche'e  de 
fWerture  vers  la  mer,  ou  1'ecart  entre  les  deux  cotes  de  la  baie 
est  de  douze  milles  marins  de  largeur,  a  moins  qu'un  usage  con  tin  u 
et  seculaire  n'ait  consacre'  une  largeur  plus  grande. 

The  article  was  adopted  nem.  eon. 
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Neutral  Zone  may  be  fixed  in  case  of  War. 

Mr.  Barclay  proposed  article  4,  as  follows.  He  observed  that 
this  rule,  already  adopted  by  the  Institute,  would  form  an 
important  addition  to  the  existing  law  on  the  subject,  as  laid  down 
by  the  text-writers  : — 

Art.  4. — En  cas  de  guerre,  l'£tat  riverain  neutre  a  le  droit  de 
fixer,  par  la  declaration  de  neutrality  ou  par  notification  sp&iale, 
sa  zone  neutre  au  dela  de  six  milles,  jusqu'a  port&  du  canon  des 
c6tes. 

The  article  was  adopted  nem.  con. 

Right  of  Passage. 

Mr.  Barclay  proposed  article  5,  as  follows : — 

Art.  5. — Tous  les  navires  sans  distinction  ont  le  droit  de 
passage  inoffensif  par  la  mer  territoriale,  sauf  le  droit  des 
bellig&ants  de  rdglementer  et,  dans  un  but  de  defense,  de  barrer 
le  passage  dans  ladite  mer  pour  tout  navire,  et  sauf  le  droit  des 
neutres  de  r^glementer  le  passage  dans  ladite  mer  pour  les  navires 
de  guerre  de  toutes  nationality. 

Sir  Walter  Phillimore  asked  what  was  meant  by  "  barring 
the  passage,"  and  suggested  that  it  should  be  made  clear  that  this 
provision  was  subject  to  those  contained  in  article  10,  with  regard 
to  narrow  straits. 

Mr.  Barclay  accordingly  proposed  to  add  at  the  end  of  the 
article  the  sentence :  "  II  n'est  pas  d&og£  par  cet  article  aux 
dispositions  de  rarticle  10."    The  addition  was  adopted  nenu  con. 

M.  Franck  (Antwerp)  asked  if  it  was  intended  by  this  article 
to  give  to  neutral  riverain  States  an  absolute  right  of  control  in 
case  of  war. 

Mr.  Barclay  replied  by  pointing  out  the  difference  between 
territorial  waters  as  here  referred  to  and  the  neutral  zone 
mentioned  in  article  4. 
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The  article,  with  the  additional  clause,  was    then   adopted 

ftifH,  COH. 

Criminal  Jurisdiction  excluded  as  regards  Foreign  Ships 
passing  through  Territorial  Waters. 

Mr.  Barclay  proposed  article  6,  as  follows  : — 

Art.  6. — Les  crimes  et  delits  commis  a  bord  de  navires 
dangers  de  passage  dans  la  mer  territoriale  par  des  personnes 
qui  se  trouvent  a  bord  de  ces  navires,  sur  des  personnes  ou  des 
choses  a  bord  de  ces  memes  navires,  sont,  comme  tels,  en  dehors 
de  la  juridiction  de  l'£tat  riverain,  a  moins  qu'ils  n'impliquent 
une  violation  des  droits  on  des  intents  de  V&at  riverain,  ou 
de  ses  ressortissants  ne  faisant  partie  ni  de  l'e'quipage  ni  des 
passagers. 

Sir  Walter  Phillimore  referred  to  the  Franconia  case,  where 
the  English  judges  were  almost  equally  divided  on  the  question 
whether  the  captain  of  a  foreign  ship,  guilty  of  negligence  on  a 
foreign  ship  in  British  territorial  waters,  whereby  a  collision  was 
brought  about  and  the  lives  of  passengers  lost,  could  be  held 
criminally  liable  in  a  British  Court.  He  inquired  whether  the  rule 
was  intended  to  cover  such  a  case. 

Mr.  Barclay  replied  in  the  negative.  Such  catses  were  so 
extremely  exceptional  that  it  was  thought  unnecessary  to  provide 
for  them  in  these  articles. 

The  article  was  then  adopted  nem.  con. 

Police  Regulations  to  be  respected  by  passing  Ships. 
Mr.  Barclay  proposed  article  7,  as  follows : — 

Art.  7. — Les  navires  qui  traversent  les  eaux  territoriales  se 
conformeront  aux  rfeglements  spdeiaux  Idicte's  par  l'£tat  riverain 
dans  l'inter£t  et  pour  la  s&urit£  de  la  navigation  et  pour  la  police 
maritime. 

The  article  was  adopted  nem.  con. 


(       112      ) 

Jurisdiction  over  Foreign  Ships  not  merely  passing — 
Right  of  Pursuit  in  ease  of  Penal  Infractions. 

Mr.  Barclay  proposed  article  8,  as  follows.  The  first  clause 
embodied  an  already  recognised  rule.  The  second  clause  was  new ; 
it  proposed  to  apply  the  rule  which  already  existed  with  regard  to 
contraband  of  war  to  that  which  might  be  called  contraband 
of  peace : — 

Art.  8. — Les  navires  de  toutes  nationality,  par  le  fait  seul 
qu'ils  se  trouvent  dans  les  eaux  territoriales,  a  moins  qu'ils  n'y 
soient  seulement  de  passage,  sont  soumis  a  la  juridiction  de  l'£tat 
riverain. 

L'£tat  riverain  a  le  droit  de  continuer  sur  la  haute  mer  la 
poursuite  commence  dans  la  mer  territoriale,  d'arr&er  et  de  juger 
le  navire  qui  aurait  commis  une  infraction  dans  les  limites  de  ses 
eaux.  En  cas  de  capture  sur  la  haute  mer,  le  fait  sera,  toutefois, 
noting  sans  d&ai  a  l'£tat  dont  le  navire  porte  le  pavilion,  La 
poursuite  est  interrompue  dfes  que  le  navire  entre  dans  la  mer 
territoriale  de  son  pays  ou  d'une  tierce  puissance.  Le  droit  de 
poursuite  cesse  dfes  que  le  navire  sera  entr<£  dans  un  port  de  son 
pays  ou  d'une  tierce  puissance. 

The  President  expressed  his  approval  of  the  proposal 

Mr.  Gray,  Hill  pointed  out  that  the  rule  would,  if  adopted  as 
it  stood,  extend  the  jurisdiction  to  civil  as  well  as  criminal  cases. 

It  was  agreed  to  insert  the  word  "  p&ale  n  after  "  infraction,0  to 
meet  this  objection;  and  with  this  modification  the  article  was 
adopted  nem.  con. 

Ships  of  War  excluded. 

Mr.  Barclay  proposed  article  9,  as  follows.  The  treatment  of 
ships  of  war,  transports,  etc.,  would  require  a  series  of  articles  to 
itself:— 

Art.  9. — Est  r&ervde  la  situation  particulftre  des  navires  de 
guerre  et  de  ceux  qui  leur  sont  assimil&. 

The  article  was  adopted  nenu  con. 
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Special  Provisions  with  regard  to  Straits. 

Mr.  Barclay  proposed  article  10,  as  follows,  with  the  addition 
suggested  in  his  Report : — 

Art.  zo. — Les  dispositions  des  articles  precedents  s'appliquent 
aux  dltroits  dont  l'ecart  n'excfede  pas  douze  milles,  sauf  les 
modifications  et  distinctions  snivantes : 

i°  Les  d&roits  dont  les  cdtes  appartiennent  a  des  £tats 
difKrents  font  partie  de  la  mer  territoriale  des  £tats  riverains,  qui 
y  exerceront  leor  souverainetd  jusqu'a  la  ligne  m^diane. 

2°  Les  ddtroits  dont  les  cdtes  appartiennent  au  m£me  £tat  et 
qui  sont  indispensables  aux  communications  maritimes  entre  deUx 
on  plusieurs  £tats  autres  que  l'6tat  riverain  font  toujours  partie 
de  la  mer  territoriale  du  riverain,  quel  que  soit  le  rapprochement 
des  cdtes. 

3°  Les  dltroits  qui  servent  de  passage  d'une  mer  libre  a  une 
mtre  mer  libre  ne  peuvent  jamais  fitre  fennels. 

(Proposed  Addition.) 

Dans  les  dltroits  dont  les  cdtes  appartiennent  au  m£me  £tat, 
k  mer  est  territoriale  bien  que  l'&artement  des  cdtes  d<£passe 
douze  milles,  si  a  l'entrle  du  d&roit  cette  distance  n'est  pas 
dlpass&. 

Sir  Walter  Phillimore  supported  Mr.  Barclay's  proposed 
addition,  but  suggested  the  substitution  of  "  chaque  entree  "  for 
"rentrfe." 

Ml  Barclay  accepted  the  suggestion,  which  was  adopted 
mm.  con* 

M.  Picard  suggested  the  addition  of  the  words  "lis  ne 
peuvent  jamais  6tre  barr&  "  at  the  end  of  clause  2°,  and  the  sub- 
stitution of  the  word  "  barr&  "  (used  in  art  5)  for  "  ferm&  "  at  the 
end  of  clause  30.  These  suggestions  were  adopted  by  the 
Conference. 

The  article,  with  these  additions  and  modifications,  was  then 
adopted  by  8  votes  to  3. 
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Straits  subject  to  Special  Usages  or  Conventions  excluded. 
Mr.  Barclay  proposed  article  n,  as  follows : — 
Art.   ii. — Le  regime  des  d&roits  actuellement  soumis  a  des 
conventions  ou  usages  sp&iaux  demeure  r&erv& 
The  article  was  adopted  nem.  con. 

Proposed  Definition  of  Interior  Waters. 

Mr.  Barclay  then  proposed  the  following  article,  as  an  addition 
to  those  adopted  by  the  Institute  of  International  Law : — 

Art.  12. — La  partie  de  la  mer  qui  se  trouve  a  l'interieur  de  la 
ligne  de  depart  de  la  mer  territoriale  forme  partie  des  eaux 
int&ieures  de  T^tat  riverain. 

Sir  Walter  Phillimore  pointed  out  there  was  a  right  to  enter 
into  bays,  the  entrance  of  which  might  not  exceed  ten  miles, 
which  this  rule  would  interfere  with. 

After  observations  by  the  President,  and  explanation  by 
Mr.  Barclay, 

Mr.  Dent  expressed  the  opinion  that  the  rule  was  superfluous, 
and  hoped  it  would  be  withdrawn. 

Sir  Walter  Phillimore  concurred. 

Mr.  Barclay  accordingly  withdrew  the  proposal 

The  articles  as  a  whole  were  then  put  to  the  vote,  and  adopted 
nem.  con.y  as  follows : — 

Rules  relating  to  Territorial  Waters.* 

[Note, — The  additions  to  and  alterations  of  the  Rules  adopted  by  the 
Institute  of  International  Law  at  Paris,  in  1894,  are  indicated  by  italic  type.] 

Article  premier. — L'fitat  a  un  droit  de  souverainet^  sur 
une  zone  de  la  mer  qui  baigne  la  cote,  sauf  le  droit  de  passage 
inoflfensif  r^serv^  a  l'article  5. 

Cette  zone  porte  le  nom  de  mer  territoriale. 

*  These  Rules  are  separately  printed,  and  copies  may  be  obtained  at  the 
Society's  office,  price  One  Penny  each. 
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Art.  2. — La  mer  territoriale  s'&end  a  six  milles  marins  (60  au 
degr6  de  latitude)  de  la  laisse  de  basse  marde  ou  dc  la  lignc  de 
laqudle  il  estpanU  dans  V article  3,  sur  toute  l'&endue  des  cdtes. 

Art.  3. — Pour  les  baies,  la  mer  territoriale  suit  les  sinuosit& 
de  la  c6tey  sauf  qu'elle  est  mesurde  a  partir  d'une  ligne  droite 
tir£e  en  travers  de  la  baie  dans  la  partie  la  plus  rapprocWe  de 
rouverture  vers  la  mer,  oh  l'&art  entre  les  deux  cdtes  de  la  baie 
est  de  dix  milles  marins  de  largeur,  a  moins  qu'un  usage  continu 
et  s&ulaire  n'ait  consacrd  une  largeur  plus  grande. 

Art.  4. — En  cas  de  guerre,  l'£tat  riverain  neutre  a  le  droit  de 
fixer,  par  la  declaration  de  neutrality  ou  par  notification  sp&iale, 
sa  zone  neutre  au  dela  de  six  milles,  jusqu'a  port^e  du  canon  des 
cdtes. 

Art.  5. — Tous  les  navires  sans  distinction  ont  le  droit  de 
passage  inoffensif  par  la  mer  territoriale,  sauf  le  droit  des 
bellig&ants  de  rdglementer  et,  dans  un  but  de  defense,  de  barrer 
le  passage  dans  ladite  mer  pour  tout  navire,  et  sauf  le  droit  des 
neutres  de  rlglementer  le  passage  dans  ladite  mer  pour  les 
navires  de  guerre  de  toutes  nationality.  H  riest  pas  deroge  par 
cet  article  aux  dispositions  de  Particle  10. 

Art.  6. — Les  crimes  et  d£lits  commis  a  bord  de  navires 
Grangers  de  passage  dans  la  mer  territoriale  par  des  personnes 
qui  se  trouvent  a  bord  de  ces  navires,  sur  des  personnes  ou  des 
choses  a  bord  de  ces  m£mes  navires,  sont,  comme  tels,  en  dehors 
de  la  juridiction  de  l'£tat  riverain,  a  moins  qu'ils  n'impliquent 
une  violation  des  droits  ou  des  int&£ts  de  r£tat  riverain,  ou 
de  ses  ressortissants  ne  faisant  partie  ni  de  Equipage  ni  des 
passagers. 

Art.  7. — Les  navires  qui  traversent  les  eaux  territoriales  se 
conformeront  aux  rfeglements  sp^ciaux  £dict&  par  l'^tat  riverain 
dans  Tint£r£t  et  pour  la  s£curit£  de  la  navigation  et  pour  la  police 
maritime. 

Art.  8. — Les  navires  de  toutes  nationalitds,  par  le  fait  seul 
qu'ils  se  trouvent  dans  les  eaux  territoriales,  a  moins  qu'ils  n'y 
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soient  settlement  de  passage,  sont  soumis  h.  la  juridiction  de  l'&at 
riverain. 

L'£tat  riverain  a  le  droit  de  continuer  sur  la  haute  mer  la 
poursuite  commence'e  dans  la  mer  territoriale,  d'arrfiter  et  de  juger 
le  navire  qui  aurait  commis  une  infraction  pknale  dans  les  limites 
de  ses  eaux.  En  cas  de  capture  sur  la  haute  mer,  le  fait  sera, 
toutefois,  notifie'  sans  d&ai  a  l'6tat  dont  le  navire  porte  le  pavil- 
ion. La  poursuite  est  interrompue  des  que  le  navire  entre  dans 
la  mer  territoriale  de  son  pays  ou  d'une  tierce  puissance.  Le 
droit  de  poursuite  cesse  des  que  le  navire  sera  entre*  dans  un  port 
de  son  pays  ou  d'une  tierce  puissance. 

Art.  9. — Est  re'serve'e  la  situation  particuliere  des  navires  de 
guerre  et  de  ceux  qui  leur  sont  assimile's. 

Art.  10. — Les  dispositions  des  articles  pr&e'dents  s'appliquent 
aux  de'troits  dont  l'&art  n'excede  pas  douze  milles,  sauf  les 
modifications  et  distinctions  suivantes : 

i°  Les  d&roits  dont  les  c6tes  appartiennent  a  des  £tats 
difl&ents  font  partie  de  la  mer  territoriale  des  £tats  riverains,  qui 
y  exerceront  leur  souverainete'  jusqu'a  la  ligne  m&liane. 

20  Les  de'troits  dont  les  c6tes  appartiennent  au  m&ne  £tat  et 
qui  sont  indispensables  aux  communications  maritimes  entre  deux 
ou  plusieurs  6tats  autres  que  Pl£tat  riverain  font  toujours  partie 
de  la  mer  territoriale  du  riverain,  quel  que  soit  le  rapprochement 
des  cdtes.    Its  ne  peuvent  jamais  Hre  barrts. 

30  Dans  les  ditroits  dont  tes  cdtes  appartiennent  au  mime  Jttaf,  la 
mer  est  territoriale  bien  que  recartement  des  cdtes  dipasse  douze 
milles  ,  si  a  chaque  entrie  du  ditroit  cette  distance  ri est  pas  dtpass&e. 

40  Les  d&roits  qui  servent  de  passage  d'une  mer  libre  a  une 
autre  mer  libre  ne  peuvent  jamais  fitre  barris. 

Art.  11. — Le  regime  des  de'troits  actuellement  soumis  a  des 
conventions  ou  usages  spe'ciaux  demeure  r&erv& 
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Neutralisation  of  Seas  and  Inter-Ocean  Canals. 

The  following  paper  was  read  by  Mr.  W.  Evans  Darby,  LL.D., 
Secretary  of  the  Peace  Society,  London : — 

At  the  Conference  of  this  Association  which  was  held  at 
Frankfort-on-the-Main,  in  August  1878,  Sir  Travers  Twiss  read 
an  interesting  paper  upon  "  The  Place  of  the  Suez  Canal  in  the 
System  of  International  Law/1  His  remarks,  while  necessarily 
touching  upon  general  principles,  were  confined  to  that  particular 
instance  of  their  application,  which  was  at  the  time  claiming  a 
great  deal  of  popular  attention ;  and  though  they  would  form  a 
fitting  introduction  to  our  more  general  discussion,  they  unavoid- 
ably go  into  more  detail  than  is  necessary  for  our  purpose. 

Need  of  Definition. 

There  is  no  doubt  that  a  great  deal  of  the  difficulty  which  has 
arisen  in  the  discussion  of  this  question,  between  diplomatists  and 
others,  has  been  due  to  the  looseness  of  meaning  attached  to  the 
use  of  the  terms  "neutrality"  and  "neutralisation."  Those 
writers,  therefore,  who  have  insisted  on  a  clearer  and  more 
definite  use  of  terms  have  rendered  signal  service  both  to  the 
study  and  application  of  the  principles  of  International  Law,  and 
to  the  practical  settlement  01*  the  disputed  questions  which  are 
involved.  Professor  T.  E.  Holland,  for  instance,  describes 
"neutrality"  as  always  the  correlative  of  "belligerency"  in  its 
earlier  usages.  "  A  State  is  neutral,"  he  says,  "  which  chooses  to 
take  no  part  in  a  war,  and  persons  and  property  are  called  neutral 
which  belong  to  a  State  occupying  this  position"  (Fortnightly 
Review,  July  1885,  p.  39).  He  then  points  out  that  the  term 
has,  in  recent  times,  received  a  larger  application.  "  A  condition 
of  neutrality,"  he  says,  "  or  one  resembling  it,  has  been  created, 
as  it  were,  artificially,  and  the  process  has  been  called  'neu- 
tralisation,' "  which  he  proceeds  to  define  as  meaning,  "  to  bestow 
by  convention  a  neutral  character  upon  States,  persons,  and  things 
which  would  or  might  otherwise  bear  a  belligerent  character." 
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Purpose  of  Neutralisation. 

"  Neutrality,"  he  says,  "  is  always  the  correlative,"  or,  to  speak 
more  correctly,  the  antithesis,  "  of  '  belligerency.' "  "  The  main 
purpose  of  Neutralisation,"  says  Mr.  Sheldon  Amos  {Political  and 
Legal  Remedies^  etc.,  p.  204),  "  is  the  rescuing  from  the  field  of 
possible  conflict  some  State  or  place  which,  from  its  situation  or 
peculiar  advantages,  is  likely  either  to  be  a  perpetual  object  of 
competitive  struggle  on  the  part  of  covetous,  strong,  and  military 
States,  and  therefore  to  generate  wars,  or  be  incidentally  drawn 
into  any  war  which  may  occur,  thereby  extending  its  area  and 
complicating  its  issues."  How  is  this  very  desirable  purpose  to 
be  attained  ? 

Evidently  Neutralisation  cannot  be  achieved  by  the  declaration 
of  a  single  Power,  or  by  a  treaty  between  two  or  more  Powers 
only,  by  which  the  non-contracting  Powers  would  be  in  no  sense 
bound.  A  collective  guarantee  is  indispensable,  and  that,  it  must 
not  be  forgotten,  may  furnish  new  occasions  for  war,  even  while 
it  promises  to  be  an  effective  first  step  towards  Peace.  Our 
present  experience  shows  that  it  does  not  enable  a  State  to 
dispense  with  the  maintenance  of  those  military  establishments 
which  are  depriving  Peace  of  half  its  advantages.  Only  the  most 
general  principles,  it  is  evident,  can  be  laid  down  for  the  success- 
ful use  of  Neutralisation,  and  the  difficulties  and  uncertainties  are 
increased  when  the  principle  is  applied  to  seas,  straits,  and  inter- 
ocean  canals  instead  of  to  States. 

The  Freedom  of  the  Sea. 

It  has  now  become  a  recognised  and  incontestable  principle 
that  the  sea  cannot  be  subjected  to  appropriation,  and  that  the 
rights  of  all  nations  to  the  use  of  the  high  seas  are  equal.  The 
question  at  the  birth  of  International  Law  of  the  mare  clausum 
and  the  mare  liberum — sea  under  the  dominion  of  a  particular 
Power  or  sea  open  to  all — was  one  of  the  most  bitterly  contested 
of  all  questions.  Grotius  and  Selden  were  but  the  opposite 
leaders,  in  the  domain  of  reason  and  controversy,  of  a  warfare 
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which  was  fiercely  waged  in  other  fashion  upon  the  seas  them- 
selves. Grotius  held  that  Nature  and  public  utility  alike  forbade 
the  existence  of  private  property  in  the  sea.  While  all  things 
were  by  Nature  common,  certain  objects  were,  he  thought, 
capable  of  appropriation;  but  such  things  as  air,  the  flowing 
stream,  and  the  wide  sea,  which  might  be  enjoyed  by  one 
individual  without  the  necessary  exclusion  of  another,  must  be 
regarded  as  naturally,  inherently,  and  for  ever  subject  to  common 
use.*  This  principle  is  now  universally  admitted.  Although,  as 
Mr.  W.  E.  Hall  (Part  II.  2)  has  shown  in  a  very  interesting 
chapter  of  his  volume,  International  Law  in  the  modern  sense  of 
the  words  began  in  a  general  system  of  mare  clausum,  "yet 
now,"  says  Mr.  Wheaton,  "the  exclusive  dominion,  claimed  by 
certain  Powers  over  particular  seas,  has  been  abandoned  as  an 
obsolete  pretension  of  barbarous  times." 

The  main  principles  of  maritime  law,  as  declared  by  the 
Congress  of  Paris  in  1856,  were  four  : — 

1.  That  privateering  is,  and  remains,  abolished 

2.  That  the  neutral  flag  covers  the  cargo  of  the  enemy,  except 
what  is  contraband  of  war. 

3.  That  neutral  goods,  except  contraband  of  war,  are  not  liable 
to  seizure,  under  the  enemy's  flag.    And  finally, 

4.  That  blockades,  to  be  binding,  must  be  effective. 

In  what  Sense  "  open." 

The  slender  evidence  attainable  seems  to  suggest  that  the  sea 
at  first  was  "  common  "  only  in  the  sense  of  being  universally  open 
to  depredation.  And  the  first  attempts  at  neutralisation,  meaning 
thereby  the  rescuing  of  the  sea  from  the  unlimited  area  of  possible 
conflict,  seems  to  have  consisted  in  a  movement  from  mare 
tiberum  to  mare  clausum.  The  earliest  development  of  Maritime 
Law  was  in  association  with  this  movement ;  "  and  the  closing 
of  seas,"  says  Sir  Henry  Maine,  "  meant  delivery  from  violent 
depredation  *  (International  Law,  p.  77). 

*  J.  A.  Walker,  Science  of  International  Law. 
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Early  Attempts  to  neutralise. 

In  the  thirteenth  century,  one  of  the  efforts  to  remove  the  state 
of  anarchy  which  prevailed  on  all  seas  was  made  in  the  appoint- 
ment by  the  various  States,  through  truce  and  treaty,  of  mediators 
or  arbitrators  (called  Conservatores  pads),  to  whom  subjects  of  the 
contracting  parties  might  submit  their  complaints,  and  thus  obtain 
redress  (La  Guerre  Maritime,  par  Ernest  Nys,  p.  23).  The 
Consolato  del  Mare,  which  is  the  oldest  maritime  code,  and  which, 
though  older  than  the  recognised  beginning  of  International  Law 
is  one  of  its  admitted  authorities,  also,  as  is  suggested  by  its  name, 
arose  out  of  attempts  to  deal  with  this  anarchy  of  the  open  sea 
and  to  withdraw  it  from  unrestricted  conflict 

This  process  of  the  withdrawal  of  the  sea  from  the  arena  of 
conflict,  which  marked  the  beginning  of  the  movement  towards 
the  juridical  status  of  the  world,  would,  in  more  recent  times, 
have  been  carried  much  further  had  the  offer  of  the  United  States 
to  accede  to  the  declaration  of  the  Paris  Congress  of  1856 — with 
an  amendment  to  include  entire  immunity  of  private  property  at 
sea — been  accepted.  That  would  have  been  to  have  effected  a 
very  practical  and  extensive  neutralisation  of  the  high  seas 
indeed ;  whereas,  to-day,  that  desirable  consummation  has  yet  to 
be  sought 

Neutrality  of  Territorial  Seas. 

While  the  inviolability  of  the  sea  is  conceded,  it  is,  at  the  same 
time,  almost  universally  considered  that  portions  of  it  are  affected 
by  proprietary  rights  on  the  part  of  the  States  the  territory  of 
which  is  washed  by  it  The  neutrality  of  territorial  seas  is 
necessarily  governed  by  that  of  the  State  having  territorial  rights ; 
and  the  recognised  principles  relating  to  these  waters  may  thus  be 
summarised.*— 

1.  In  all  cases  in  which  territorial  waters  are  so  placed  that 
passage  over  them  is  either  necessary  or  convenient  to  the 
navigation  of  open  seas,  as  in  that  of  marginal  waters,  or  of  an 
appropriated  strait  connecting  unappropriated  waters,  they  are 
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subject  to  a  right  of  innocent  use  by  all  mankind  for  the  purposes 
of  commercial  navigation.     (W.  H.  Hall,  p.  129.) 

2.  The  rights  of  war  can  be  exercised  only  within  the  territory 
of  the  belligerent  Powers,  upon  the  high  seas,  or  in  a  territory 
belonging  to  no  one. 

3.  Hence  it  follows  that  hostilities  cannot  lawfully  be  exercised 
within  the  territorial  jurisdiction  of  Neutral  States. 

4.  It  is  alike  the  right  and  the  duty  of  a  Neutral  Government 
to  prevent  actual  belligerent  operations  within  its  borders. 

5.  It  is  the  duty  of  a  Neutral  Government  to  prevent  its 
territory  from  being  made  the  base  of  belligerent  operations.  A 
neutral  port  becomes  a  base  of  belligerent  operations  if  it  be 
employed  as  a  place  of  belligerent  ambuscade  or  preparation. 

6.  Nevertheless  a  free  passage  to  belligerent  ships  is  permitted 
through  territorial  waters. 

7.  It  is  the  duty  of  the  belligerent  to  refrain  from  the  exercise 
of  hostilities  within  the  shelter  of  neutral  territorial  waters. 

8.  The  passage  of  a  belligerent  man-of-war  over  neutral  terri- 
torial waters  in  no  way  violates  a  capture  subsequently  made  on 
the  high  seas  or  in  seas  under  belligerent  control  (Walker,  p.  452). 
To  vitiate  a  subsequent  capture  the  passage  must  have  been 
expressly  refused  or  the  permission  to  pass  obtained  under  false 
pretences.     (Kent,  p.  205.) 

9*  A  belligerent  man-of-war  driven  in  by  stress  of  weather  or 
other  urgent  necessities,  may,  it  is  universally  allowed,  be  per- 
mitted to  enter  a  neutral  port,  and  a  Neutral  Government  can 
hardly  be  called  on  to  send  out  a  belligerent  vessel  from  her  port 
of  refuge  to  meet  her  fete  at  the  hands  of  enemies  cruising 
outside. 

10.  No  aid  or  hospitality  should  be  afforded  to  a  belligerent 
vessel,  beyond  such  as  may  be  necessary  to  her  "  navigability  "  as 
distinct  from  her  fighting  character. 

Ancient  Observance 

That  regard  was  paid  to  neutral  waters  and  neutral  harbours  by 
the  ancients,  an  incident  described  by  Livy  (Bk.  xviil  17  and 


(       "2       ) 

1 8),  which  took  place  during  the  Second  Punic  War,  indicates. 
It  appears  that,  after  Scipio  had  conquered  Spain,  he  passed  over 
to  Africa  with  the  view  of  inducing  Syphax,  king  of  Numidia, 
who  at  the  time  took  no  part  in  the  war,  to  abandon  his  neutrality. 
But  as  he  approached  the  Numidian  port,  the  Roman  general 
discovered  that  Hasdrubal,  with  a  squadron  of  seven  triremes,  was 
already  there  before  him.  Scipio  had  only  two  ships,  and,  on 
perceiving  them  approaching,  the  Carthaginians  made  all  haste 
to  put  to  sea.  Resistance  on*  the  part  of  the  Romans  would  have 
been  hopeless ;  but  fortunately  for  them  the  wind  was  favourable, 
and  crowding  .all  sail  they  entered  the  port  before  the  Cartha- 
ginians could  get  under  way.  Once  in  a  neutral  harbour,  the 
Romans  were  secure  from  attack.  The  historian  adds  that  Scipio 
and  the  brother  of  Hasdrubal  met  the  same  evening  at  supper, 
at  the  table  of  the  Numidian  king.  (Hosack,  The  Law  of 
Nations^  p.  7.) 

Modern  Neutralisation. 

Reverting  to  Prof.  Holland's  definition  of  Neutralisation  as 
bestowing  by  convention  a  neutral  character,  the  instances  are 
comparatively  few  in  which  this  has  taken  place  in  regard  to 
rivers,  seas,  streams,  or  straits,  or  to  those  artificial  constructions 
sharing  in  the  nature  both  of  rivers  and  straits  of  the  sea,  such  as 
the  Suez  Canal  and  the  proposed  Central  American  Canal,  which 
are  of  great  importance  as  international  highways,  and  concerning 
which  Mr.  Sheldon  Amos  remarks,  "  There  are  other  considera- 
tions in  favour  of  their  neutralisation  than  those  of  preventing 
war  or  restricting  its  area." 

Neutralisation  of  the  Rhine. 

The  Treaty  of  Vienna  of  1815  provided  in  its  26th  Article 
for  the  Neutralisation  of  the  Rhine,  as  follows  : — "  If  it  should 
happen  (which  God  forbid !)  that  war  should  break  out  among  the 
States  of  the  Rhine,  the  collection  of  the  Customs  shall  continue 
uninterrupted  without  any  obstacle  thrown  in  the  way  of  either 
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party.  The  vessels  and  persons  employed  by  the  Custom-houses 
shall  enjoy  all  the  rights  of  Neutrality.  A  guard  shall  be  placed 
over  the  offices  and  chests  belonging  to  the  Customs." 

Neutralisation  of  the  Dardanelles  %  etc. 

By  the  Treaty  of  Adrianople,  in  1829,  entrance  through  the 
Straits  into  the  Black  Sea  was  admitted  to  belong  to  Russia,  and 
to  Powers  at  amity  with  Russia.  In  this  Treaty  the  Bosphorus  is 
called  "le  Canal  de  Constantinople."  The  ancient  practice, 
however,  had  been  to  prohibit  all  foreign  vessels  of  war  from 
entering  the  Dardanelles  and  the  Bosphorus,  and  this  usage  was 
sanctioned  by  a  Convention  of  the  13th  July,  184 1,  formed  at 
London,  between  Great  Britain,  Austria,  Prussia,  Russia,  and  the 
Ottoman  Empire,  "  for  the  purpose  of  maintaining  the  principle 
that  the  passage  of  the  Straits,  of  Dardanelles,  and  of  the 
Bosphorus,  shall  remain  always  closed  against  foreign  ships  of 
war,  while  the  Porte  is  at  peace."     (Murhard,  vol  xxxv.,  p.  128.) 

Neutralisation  of  the  Black  Sea. 

• 

By  the  nth  Article  of  the  Treaty  of  Paris,  the  Black  Sea 
was  neutralised  in  the  following  terms: — ''The  Black  Sea  is 
neutralised  Its  waters  and  ports,  thrown  open  to  the  mercantile 
marine  of  every  nation,  are  formally  and  in  perpetuity  interdicted 
to  the  hags  of  either  of  the  Powers  possessing  its  coasts,  or  of  any 
other  Power."  By  Article  13,  "The  Black  Sea  being  thus 
neutralised,  neither  Russia  nor  Turkey  is  to  establish  upon  its 
coasts  any  military-maritime  arsenal" 

Professor  Holland  remarks  concerning  this  treaty,  that  the 
word  "neutralisation"  was  there  used  in  a  very  extended  meaning 
with  reference  to  the  Black  Sea,  "  and  that  it  seems  there  to  be  an 
euphemism,  employed  to  render  less  unpalatable  a  restriction  on 
the  sovereign  rights  of  Russia."  The  criticism  is  hardly  tenable, 
however,  for  the  use  of  the  term  conforms  strictly  to  his  own 
definition  of  neutralisation,  which  I  have  quoted. 
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The  North  American  Lakes* 

He  observes  too  that  a  similar  agreement  had  been  long  before 
entered  into  between  the  United  States  and  Great  Britain,  when 
they  "  reciprocally  interdicted  to  themselves  the  right  of  letting 
appear  their  military  flag  in  any  of  the  lakes  which  wash  the  two 
riverain  States,"  but  that  "  6uch  an  arrangement  was  in  1856  for 
the  first  time  described  as  'neutralisation/  and  was,  no  doubt, 
improperly  described." 

The  instances  are  not  quite  parallel,  because  this  arrangement 
lacked  the  collective  guarantee  which  is  indispensable  to  neu- 
tralisation. Nevertheless,  as  the  North  American  Lakes  were 
practically  inaccessible  to  the  rest  of  the  world,  and  the  Con- 
vention was  formed  between  the  only  two  States  implicated,  thus 
bestowing  a  neutral  character  upon  seas  which  might  otherwise 
bear  a  belligerent  character — this  certainly  constitutes  an  act 
properly  described  as  "  neutralisation,"  according  to  Professor 
Holland's  definition. 

Abrogation  of  the  Paris  Treaty. 

1 

"  The  article  of  the  Paris  Treaty  declaring  the  Neutralisation 
of  the  Black  Sea  was  abrogated  by  the  1st  Article  of  the  Treaty 
of  London,  of  the  13th  March,  187 1,  but  the  general  principle  of 
closing  the  Dardanelles  and  the  Bosphorus  to  ships  of  war  was 
maintained;  power,  however,  being  reserved  to  the  Sultan  of 
opening  them  in  time  of  peace  to  the  vessels  of  war  of  friendly 
and  allied  Powers  in  case  the  Sublime  Porte  should  judge  it 
necessary,  in  order  to  secure  the  execution  of  the  stipulations  of 
the  Treaty  of  Paris,  of  the  30th  March,  1856." 

The  Suez  Canal. 

The  subject  of  the  neutralisation  of  inter-ocean  canals  has  been 
brought  into  some  prominence  by  the  peculiar  circumstances  of 
the  Suez  Canal — a  prominence  which,  owing  to  the  peculiar 
pecuniary  and  political  interests  of  Great  Britain,  and  the  British 
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occupation  of  Egypt  in  consequence,  it  is  not  permitted  to  lose. 
Into  all  the  complications  of  the  question  it  is  unnecessary  to 
enquire  now. 

Professor  Holland  puts  aside  the  variety  of  considerations  urged 
by  Professor  Lawrence  and  other  writers;  and  dismissing  the 
artificial  character  of  the  Suez  Canal,  its  construction  and  man- 
agement by  a  commercial  company,  etc,  he  considers  its 
characteristics  as  being  merely  "  those  of  a  narrow  strait  wholly 
within  the  territory  of  one  Power,  and  connecting  two  open  seas," 
and  he  summarises  the  rules  of  International  Law  applicable  to 
narrow  straits  between  open  seas.  According  to  these  rules, 
which  are  identical  with  those  I  enumerated  in  referring  to  the 
neutrality  of  territorial  seas,  the  Canal  may  be  neutral  if  Egypt, 
the  territorial  Power,  is  neutral;  but  that  does  not  constitute 
"neutralisation.'' 

That  it  was  intended,  according  to  the  fundamental  principle 
on  which  the  Canal  was  constructed,  and  which  has  been  repeatedly 
asserted  by  those  responsible  for  it,  that  it  should  be,  in  the  words 
of  the  concession,  "  perpetually  open  as  a  neutral  passage  to  the 
merchant  ships  of  all  nations,  without  any  distinction  whatsoever," 
is  beyond  all  doubt;  but  that,  also,  whatever  the  phrase  expressing 
the  neutral  principle  may  mean,  does  not  constitute  "  neutrali- 
sation.19 

The  perpetual  neutralisation  of  the  Canal  was  from  the  first 
pointed  out  by  Prince  Metternich  as  a  most  desirable  object  to  be 
secured,  not  by  the  concession  of  the  Viceroy  of  Egypt,  or  the 
statutes  of  a  joint-stock  company,  but  by  a  formal  agreement  of 
the  Maritime  Powers.  Lord  Derby  expressed  himself  to  the  same 
effect  Lord  Granville,  in  a  dispatch  of  the  3rd  January,  1883, 
made  a  series  of  suggestions  embodying  the  same  views.  This, 
however,  has  not  been  done. 

By  the  declaration  of  London,  March  18th,  1885,  the  Great 
Powers  asserted  the  freedom  of  the  Suez  Canal.  At  the  Suez 
Canal  International  Commission,  held  from  April  to  June  1885, 
regulations  for  the  navigation  of  the  Canal  were  considered.  But 
it  has  not  been  neutralised.    Meanwhile,  as  a  result  of  the  Treaty 
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of  Constantinople,  October  24th,  1885,  Great  Britain  has  entered 
on  the  occupation  of  Egypt ;  and,  although  her  withdrawal  has 
been  guaranteed  by  subsequent  Conventions,  the  conditions  agreed 
upon  have  not  admitted  of  her  fulfilling  the  obligation. 

In  peace,  the  neutrality  of  the  Canal  is  not  in  question ;  it  is 
the  common  interest  of  all  mankind  to  keep  the  passage  open  and 
to  improve  the  means  of  communication.  But  in  the  event  of 
war  it  might  become  a  serious  difficulty.  New  complications 
might  easily  arise,  and  Great  Britain,  as  the  country  most 
interested,  might  be  seriously  affected  The  situation  of  the 
Canal,  as  forming  the  great  highway  between  England  and  her 
Indian  possessions,  and  the  best  route  for  European  commerce 
with  the  East,  claims  for  the  subject  a  special  amount  of  attention 
in  promoting  the  cause  of  Peace. 

Various  Suggestions  of  Neutralisation. 

I  have  referred  already  to  those  proposals  of  Neutralisation 
which  were  made  by  Lord  Granville  in  1883.  On  the  eve  of  the 
Paris  Congress,  M.  de  Lesseps  (on  the  28th  February,  1856) 
enclosed  to  M.  Barth^lemy  de  St  Hilaire  the  following  draft 
clauses,  the  result  of  notes  from  M.  Thiers'  dictation  in  the 
previous  June,  for  incorporation  in  the  Treaty  of  Paris : — 

"The  Signatory  Powers  guarantee  the  neutrality  of  the  Suez 
Marine  Canal  for  ever. 

"  No  vessel  shall  at  any  time  be  seized  either  in  the  Canal,  or 
within  four  leagues  of  the  entrance  from  the  two  seas. 

"  No  foreign  troops  shall  be  stationed  on  the  banks  of  the 
Canal  without  the  consent  of  the  Territorial  Government" — 
(Sheldon  Amos,  P.  and  L.  Remedies,  p.  214.) 

Neutralisation  of  Egypt. 

At  the  Conference  of  London,  held  in  June  1884,  to  consider 
the  financial  position  of  Egypt,  a  French  proposal  was  made  to 
neutralise  Egypt,  but  this  was  excluded  as  beyond  the  scope  of 
the  Conference.    Yet,  as  Prof.  Lawrence,  in  a  very  thoughtful 
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and  exhaustive  examination  of  the  difficulties,  rightly  urges,  "  The 
attempt  to  neutralise  the  Canal,  while  it  remains  within  the 
territory  of  a  State  which  is  not  neutralised,  is  a  hopeless  task." 

A  Maritime  Belgium, 

He,  therefore,  makes  a  new  suggestion  as  a  means  of  solving 
the  problem,  while  avoiding  the  objections  which  are  fatal  to 
other  schemes,  viz.  "the  creation  of  an  Oriental  Belgium  of 
minute  proportions,  extending  along  the  whole  length  of  the 
Canal,  and  to  a  considerable  distance  on  either  side  of  it"  The 
suggestion  is  worth  careful  consideration.  A  study  of  the  details, 
a  comparison  with  other  schemes,  and  a  consideration  of  the 
advantages  urged  on  behalf  of  the  plan,  commend  it  as  a  wise 
and  practical  method — as  practical  in  Africa  as  in  Europe— -of 
doing  what  will  have  to  be  done  sooner  or  later,  and  what  had 
better,  on  all  accounts,  be  done  sooner  rather  than  later. 

The  Central  American  Canal 

The  remaining  instance  of  Inter-oceanic  communication  is  not 
one  that  requires  detailed  discussion,  inasmuch  as,  unfortunately, 
the  construction  of  a  canal  connecting  the  Atlantic  and  Pacific 
Oceans  is  not  yet  un  fait  accompli,  and,  owing  to  the  peculiar 
circumstances  which  exist  on  both  sides  the  Atlantic,  and  in 
connection  with  both  enterprises — the  Panama  and  the  Nica- 
raguan  routes — the  completion  of  either  is  indefinitely  postponed. 

Clayton-Bulwcr  Treaty. 

The  principle  of  such  an  undertaking  has  been  settled  by  the 
Convention  of  Washington  of  the  19th  of  April,  1850  (known  as 
the  Clayton-Bulwer  Treaty),  between  the  United  States  and  Great 
Britain.  It  recites  the  desire  of  the  contracting  parties  "  to  set 
forth  and  fix,  in  a  convention,  their  views  and  intentions  with 
reference  to  any  means  of  communication  by  ship  canal  which 
may  be  constructed  between  the  Atlantic  and  Pacific  Oceans." 
By  Article  V.  the  parties  engage  "  that  when  the  said  Canal " 
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(referred  to  in  the  treaty)  lt  shall  have  been  completed,  they  will 
protect  it  from  interruption,  seizure,  or  unjust  confiscation,  and 
that  they  will  guarantee  the  neutrality  thereof,  so  that  the  said 
Canal  may  for  ever  be  open  and  free,  and  the  capital  invested 
therein  secure." 

The  neutrality  and  security  were  guaranteed  conditionally  on 
the  managers  making  regulations  "  not  contrary  to  the  spirit  and 
intention  of  the  Convention."  The  contracting  parties,  that  is, 
entered  into  an  agreement  for  the  protection  of  the  proposed 
Canal  They  could  make  no  guarantee  on  behalf  of,  or  except  in 
the  form  of  protection  against,  other  States. 

Principal  Article. 

This  was  acknowledged  in  the  8th  Article,  which  declares, 
"  The  Governments  of  Great  Britain  and  the  United  States  having 
not  only  desired,  in  entering  into  this  Convention,  to  accomplish 
a  particular  object,  but  also  to  establish  a  general  principle, 
hereby  agree  to  extend  their  protection  by  treaty  stipulation  to 
any  other  practicable  communications,  whether  by  canal  or 
railway  across  the  Isthmus  which  connects  North  and  South 
America,  and  especially  to  the  inter-oceanic  communications, 
should  the  same  prove  to  be  practicable  whether  by  canal  or 
railway,  which  are  now  proposed  to  be  established  by  the  way  of 
Tehuantepec  or  Panama."  And  they  added  that  "the  com- 
munication was  to  be  freely  open  to  all  States  willing  to  join  in 
the  guarantee." 

I  do  not  propose  to  follow  the  history,  either  of  the  various 
proposals  and  undertakings,  or  of  the  long  negotiations  and  fierce 
discussions  which  have  arisen  over  the  Treaty  itself,  and  in  which 
the  American  Government  has  fallen  into  the  mistake  of  supposing 
that  it,  a  single  State,  can  guarantee  neutralisation,  and  that  the 
European  States  must  have  no  voice  in  such  neutralisation,  except, 
of  course,  infringing  it  if  they  so  please. 

The  construction  of  the  Panama  Canal  has  proved  abortive. 
The  alternative  canal  through  Nicaragua  has  not  been  even 


(     "9     ) 

commenced.  The  Clayton-Bulwer  Treaty,  however,  speaks  for 
itself,  and  its  principle  must  govern  any  achievement  of  the 
original  enterprise.  It  provides  for  the  joint  protection  of  any 
isthmian  canal  in  Central  America  by  Great  Britain  and  the  United 
States,  and  it  contemplates  the  adhesion  of  other  Powers  to  a 
common  guarantee  of  its  neutrality. 

Suggestions  for  the  Completion  of  the  Scheme. 

The  work  will  certainly  be  accomplished,  for  the  progress  and 
growing  needs  "f  the  times  demand  it  And  in  this  instance  also, 
as  in  that  of  the  Suez  Canal,  various  suggestions  have  been  made 
as  to  the  solution  of  the  difficulties.  The  most  obvious  is  that  of 
Prof.  T.  J.  Lawrence,  that  the  Clayton-Bulwer  Treaty  should  be 
revived  and  extended  so  as  to  embrace  the  other  Maritime 
Powers,  when  the  whole  difficulty  would  vanish ;  and  that  the 
isthmian  territory  should  be  neutralised. 

A  writer  in  the  September  number  of  Macmillaris  Magazine , 
discussing  the  present  situation,  institutes  a  comparison  between 
the  two  proposed  routes,  viz.  through  Panama  and  through 
Nicaragua,  and  comes  to  the  conclusion  that  the  best  solution 
of  the  difficult  question  of  inter-oceanic  communication  across 
the  American  isthmus  will  obviously  be  that  which  reconciles 
the  interests  of  commerce  and  of  international  peace.  "  The 
more,"  he  says,  "the  situation  is  studied,  the  plainer  it 
becomes  that  the  solution  of  the  problem,  by  the  construction  of 
a  sea-level  canal  at  Panama  by  the  joint  action  and  under  the 
joint  guarantee  of  the  Great  Powers,  is  that  dictated  by  a 
combination  of  considerations  of  the  greatest  moment,  and 
deserving  the  most  serious  attention  of  statesmen  concerned  with 
the  highest  interests,  both  of  Commerce  and  Peace."  His 
conclusions  are  therefore  identical  with  those  of  Prof.  Lawrence. 
He  adds,  "Such  a  solution  would  be  in  complete  harmony 
with  the  principles  of  the  Clayton-Bulwer  Treaty,  so  that  that 
burning  controversy  would  be  permanently  extinguished.  It 
would  also  harmonise  with  the  principles  adopted  by  the  Great 
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Powers  with  reference  to  the  Suez  Canal,  the  interest  in  which  is 
admitted  not  to  be  confined  to  one  Power,  and  the  regulation  of 
which  is  provided  for  by  a  general  international  compact  A 
canal  created  under  such  auspices  would  be  not  alone  a  monu- 
ment of  engineering  enterprise  and  a  permanent  subvention  to 
the  trade  of  the  civilised  world,  but  it  would  stand  for  ever  as 
one  of  those  triumphs  of  Peace,  which  has  its  victories  no  less 
than  War." 

Conclusion. 

The  question  of  the  neutralisation  of  seas  is  one  that,  as  our 
President  remarked  in  his  opening  address,  is  of  the  utmost 
importance  to  States.  Each  neutralised  sea  would  be  a  pro- 
tection to  adjacent  States,  and  a  permanent  neutral  zone  between 
areas  of  naval  conflict,  which  would  be  considerably  lessened 
thereby.  Whereas  the  neutralisation  of  the  high  seas,  were  it, 
like  their  freedom,  an  acknowledged  fact,  would  mean  the 
abolition  of  war  for  half  the  globe,  and  the  improbability  of  it,  to 
say  the  least,  for  half  the  remainder.  The  contention  that  an 
artificial  canal  joining  two  ocean  highways  shares  ipso  facto  in  the 
properties  of  a  natural  strait,  and  must  be  considered  accordingly, 
is  one  that  in  practice  will  hardly  be  found  tenable.  Peculiar 
characteristics  and  difficulties  will  have  to  be  faced,  and  the  con- 
struction of  any  Treaty  of  Neutralisation  will  not  be  easy.  In 
such  a  treaty,  however,  two  things  will  undoubtedly  be  requisite. 
It  must  be  the  combined  act  of  the  Maritime  Powers ;  and  it 
must  ensure,  in  the  interest  of  collective  humanity,  the  largest 
amount  of  use  for  all  purposes  of  peace  and  the  least  amount  for 
any  purpose  of  war. 

The  sitting  was  then  closed. 
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Afternoon  Sitting. 

The  Conference  re-assembled  at   2   p.m.,  the   President,  Sir 
Richard  E.  Webster,  in  the  chair. 

The  Brussels  General  Act,  1890:  Regulation  of  the 
Liquor  Traffic  in  Africa. 

The   following    paper  on  the  above  subject  was    read    by, 
Mr.  H.  R.  Fox  Bourne,  Secretary  of  the  Aborigines  Protection 
Society  (London). 

Three  years  ago,  at  its  Conference  in  Genoa,  I  had  the  honour 
of  addressing  this  Association  on  the  general  question  of  "  the 
Civilizing  of  Africa,"  with  special  reference  to  the  moral  obliga- 
tions devolving  on  the  several  European  Powers  who,  avowedly 
in  the  interests  of  humanity  and  religion,  as  well  as  for  purposes 
of  political  and  commercial  aggrandizement,  have  within  the  past 
few  years  appropriated  to  and  parcelled  out  among  themselves  by 
far  the  larger  portion  of  "  the  Dark  Continent"    While  recog- 
nising that  at  present,  and  for  a  long  time  to  come,  no  such 
"reform  and  codification  of  the  laws  of  nations"  as  the  Associa- 
tion seeks  to  promote  in  Europe  can  be  looked  for  in  Africa,  I 
ventured  to  urge  that,  on  grounds  of  expediency  no  less  than  of 
justice,  the  policy  of  violence  and  trickery,  of  sham  treaty-making 
and  of  military  terrorism,  which  is  too  often  pursued  in  European 
dealings  with  African  races,  is  altogether  culpable.     "Our  sole 
chance  of  advancing  their  welfare,  or  of  really  benefiting  ourselves 
by  intercourse  with  them,"   I   then  maintained,  "is  in  offering 
them  generous  guidance,  in  showing  them  that  their  true  interests 
lie  in  accepting    that  guidance  and  in  substituting    for    their 
barbarous  customs  and  institutions  such  better  systems  as  we 
can  suggest  to  them." 

I  now  venture  to  direct  your  attention  to  a  single  branch  of 
the  same  subject,  one  which  appears  to  be  particularly  appro- 
priate for  careful  consideration,  and  also  for  zealous  action,  by 
such  a  body  of  eminent  jurists,  economists,  representatives  of 
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commerce,  politicians  and  philanthropists,  as  is  here  assembled ; 
one,  moreover,  for  the  discussion  of  which  our  present  meeting- 
place  is  especially  suitable.  It  was  in  Brussels  that,  in  1889  and 
1890,  the  plenipotentiaries  of  all  the  European  Powers  concerned 
in  Africa  spent  many  months  in  searching  inquiry  as  to  the  best 
means  of,  in  the  words  of  the  preamble  to  the  General  Act  which 
they  adopted,  "protecting  effectively  the  aboriginal  populations 
of  Africa,  and  ensuring  for  that  vast  continent  the  benefits  of 
peace  and  civilization."  It  is  in  Brussels  that  I  ask  for  the 
honest  and  thorough  fulfilment  of  those  humane  purposes. 

The  Brussels  Conference,  of  course,  was  mainly  occupied  with 
questions  as  to  the  slave  trade  and  slavery  prevalent  in  Africa, 
and  the  best  means  of  restricting  and  ultimately  suppressing  this 
stupendous  evil,  which  is  one  of  native  growth,  though,  alas! 
largely  aggravated  by  outside  influences.  But  the  Conference 
most  properly  included  in  its  deliberations  projects  for  preventing 
the  supply  of  European  and  other  foreign  munitions  of  war  to 
natives  of  Africa,  and  the  even  greater  wrong  done  by  furnishing 
them  with  poisonous  alcoholic  liquors  of  European  and  other 
foreign  origin.  These  latter,  I  submit,  are  offences  which  it  is 
pre-eminently  incumbent  on  nations  that  call  themselves  civilized 
to  forbid,  and,  as  far  as  they  can,  to  redress.  The  horrors  .of  the 
slave  trade  can  scarcely  be  exaggerated.  But  they  are  indigenous. 
We  Europeans  encouraged  them,  and,  as  we  or  our  forefathers 
foolishly  imagined,  profited  by  them.  But  we  did  not  introduce 
slavery  or  the  slave  trade  into  Africa.  For  the  introduction  of 
guns  and  gunpowder,  the  deadliest  and  most  desolating  instru- 
ments of  warfare,  and  of  the  no  less  or  far  more  destructive 
compounds  labelled  gin  and  rum  and  brandy,  we,  who  boast  ot 
our  Christianity  and  civilization,  are  distinctly  and  solely  re- 
sponsible. 

It  is  of  this  liquor  traffic  that  I  desire  to  speak  to-day.  I  need 
not  quote  to  you  the  almost  unanimous  testimony  of  statesmen, 
travellers,  missionaries,  even  traders  who  make  money  out  of  it, 
and  natives  who  are  ruined  by  it,  as  to  the  altogether  pernicious 
effect  of  the  traffic.     I  may  remind  you,  however,  that  at  the 
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Berlin  Conference  of  1884-5,  which  was  in  some  respects  the 
pioneer  of  the  Brussels  Conference  of  1889-90,  Count  van  der 
Straten-Ponthoz,  the  Belgian  plenipotentiary,  who  was  not  alone 
in  his  protests,  warned  his  colleagues  against  the  dangers  incident 
to  the  opening  up  of  the  Congo  district  and  other  parts  of  Central 
Africa  to  European  commerce  which  was  then  provided  for. 
"The  welfare  of  the  native  races  of  Central  Africa  is  at  stake," 
he  declared.  "The  negro  does  not  succumb  physically  to 
drunkenness ;  he  succumbs  morally.  If  the  Powers  do  not  save 
him  from  this  vice,  they  will  make  of  him  a  monster  who  will 
swallow  up  the  work  of  the  Conference." 

This  startling  and  well-founded  assertion,  the  truth  of  which 
had  been  further  proved  in  the  interval,  was  eloquently  reiterated 
at  the  Brussels  Conference,  notably  by  its  illustrious  President, 
Baron  Lambermopt,  and  by  the  British  Ambassador,  the  late 
Lord  Vivian;  and  Lord  Vivian  took  the  lead  in  urging  the 
adoption  of  really  effective  measures  to  avert  the  threatened 
poisoning  of  black  men  with  white  men's  drink.  It  being 
generally  agreed  that  the  sale  and  manufacture  of  alcoholic 
liquors  should  be,  as  far  as  possible,  absolutely  prohibited  in 
areas  not  yet  contaminated  thereby,  Lord  Vivian,  on  behalf  of 
the  British  Government,  desired  that  a  minimum  duty  of  200  francs 
per  hectolitre  (about  js.  2d.  a  gallon)  should  be  imposed  on  all 
spirits  imported  into  or  manufactured  in  the  districts  not  already 
accustomed  to  their  use.  This  proposal  was  at  once  scouted, 
however,  and,  as  a  compromise,  Lord  Vivian  suggested  a  duty  of 
So  francs  per  hectolitre  (about  is.  9I//.  a  gallon).  In  the  end, 
after  prolonged  controversy,  the  utmost  that  could  be  obtained 
was  a  minimum  duty  of  15  francs  per  hectolitre  (about  6\d.  a 
gallon),  Lord  Vivian  sorrowfully  announcing  that  "  Her  Britannic 
Majesty's  Government  are  convinced  that  a  duty  so  low  will 
prove  an  insufficient  and  useless  check  upon  the  increased  con- 
sumption of  6trong  drink  by  the  natives  of  Africa," 

The  position  thus  arrived  at  may  be  briefly  described  in  con- 
nection with  developments  that  have  occurred  since  the  Brussels 
General  Act  was  ratified  on  and  January,  1892. 
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In  the  map  of  Africa,  the  Brussels  General  Act  has  marked  off 
as  a  "  spirituous  liquor  zone  "  the  whole  of  the  continent  between 
the  20th  degree  of  north  latitude  and  the  22nd  degree  of  south 
latitude,  including  adjacent  islands  within  a  hundred  miles  of  the 
shore.  Neither  Egypt,  Algeria,  Morocco,  and  the  other  northern 
countries,  nor  the  bulk  of  British  South  Africa,  the  Transvaal,  and 
the  Orange  Free  State,  are  in  this  zone ;  but  it  comprises  nearly 
five-sixths  of  the  entire  continent,  and,  besides  still  independent 
territories,  numerous  colonies,  protectorates,  and  spheres  of 
influence  severally  claimed  by  Great  Britain,  France,  Germany, 
Portugal,  Italy,  and  by  the  King  of  the  Belgians  as  Sovereign  of 
the  Congo  Free  State,  with  an  aggregate  area  roughly  estimated 
at  more  than  6,000,000  square  miles  (or  1,550,000,000  hectares), 
or  nearly  twice  the  size  of  Europe,  and  a  population  yet  more 
roughly  estimated  at  ninety  or  a  hundred  millions.  Over  only 
very  small  portions  of  these  districts  has  any  organized  European 
rule  been  as  yet  attempted,  and  over  the  larger  part  the 
Mahometan  tenets  of  the  inhabitants,  or  of  the  governing  classes, 
are  to  some  extent  an  obstacle  to  the  spread  of  the  liquor  traffic 
But  the  so-called  Arabs  of  Africa  are  people  of  all  sorts,  and  their 
Moslemism  is  nearly  as  diluted  or  vitiated  as  is  the  Arab  blood 
of  the  conquerors  and  masters  of  the  Eastern,  Central  and  Western 
sections  of  the  Continent  Most  of  the  Arabs1  subjects,  moreover, 
are  Pagans,  whose  religion  does  not  forbid  the  use  of  strong 
drinks.  Hence  there  is,  or  soon  may  be,  a  ready  market  through- 
out nearly  the  whole  "zone"  for  the  poison  that  European 
merchants  have  no  compunction  in  sending  out,  to  be  bartered 
for  the  ivory  or  oil  or  rubber  or  any  other  native  produce  which 
is  brought  to  the  coast,  chiefly  by  slave  labour.  There  is  great 
danger,  therefore,  of  the  Mahometan  and  other  populations, 
ostensibly  cared  for  in  the  clauses  of  the  Brussels  Act,  which 
prohibit  the  supply  of  intoxicating  liquors  to  communities  not 
accustomed  to  their  use,  being  corrupted  through  the  unscru- 
pulous enterprise  of  traders  and  the  apathy  and  collusion  of 
officials. 

Here  it  may  be  noted  that  the  Brussels  Act  directs  that  "  the 
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Powers  shall  communicate  to  each  other,  through  an  International 
Bureau  in  Brussels,  information  relating  to  the  traffic  in  alcoholic 
liquors  within  their  respective  territories,"  together  with  "the 
texts  of  laws  and  regulations,  whether  existing  or  enacted,"  on 
this  subject,  as  well  as  like  information  concerning  the  slave  trade 
and  the  trade  in  arms  and  ammunition.  In  accordance  with  that 
rule,  three  bulky  volumes  have  been  published,  for  189a,  1893, 
and  1894,  which  tell  us  much  about  regulations  against  the  slave 
trade.  But  they  are  lamentably  incomplete  and  lacking  in 
details  about  the  liquor  traffic ;  and  such  details  as  are  given  either 
in  these  volumes  or  in  other  official  publications  are  altogether 
inadequate,  and,  it  is  to  be  feared,  by  no  means  trustworthy. 
Even  where  emphatic  and  satisfactory  edicts  and  ordinances  have 
been  issued  by  responsible  Governments  having  spheres  of 
influence  in  Eastern  and  Central,  South-Eastern  and  South- 
western Africa,  there  is  ground  for  suspecting,  and  now  and  then 
there  is  clear  evidence,  that  these  edicts  and  ordinances  are 
evaded.  The  provisions  of  the  Brussels  Act  as  regards  the 
supply  of  liquor  to  proscribed  districts  need  considerable 
strengthening  and  rigid  enforcement,  if  they  are  to  be  of  any 
value. 

It  is,  however,  in  those  portions  of  Africa  already  more  or  less 
opened  up  to  European  commerce,  especially  on  the  western 
side  of  the  Continent,  that  the  present  evils  and  dangers  are 
greatest 

Into  British  West  Africa,  including  the  four  colonies  of  the 
Gambia,  Sierra  Leone,  the  Gold  Coast,  and  Lagos,  together  with 
the  Niger  Coast  Protectorate  and  the  territory  of  the  Royal 
Niger  Company,  a  total  of  more  than  five  million  gallons  (or 
230,000  hectolitres)  of  rum  and  gin  was  imported  in  1893,  and 
the  supply  appears  to  be  increasing  at  the  rate  of  about  half  a 
million  gallons  (or  23,000  hectolitres)  a  year.  Of  the  quantities 
imported  into  the  French,  German,  Portuguese,  and  other  posses- 
sions, from  Senegambia  in  the  north  to  Angola  in  the  south — and 
including  the  great  Congo  district,  which,  as  regards  the  regions 
near  the  sea-coast,  is  supposed  to  be  more  drink-poisoned  than 
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any  other — authentic  particulars  are  not  forthcoming,  but  it  is 
safe  to  assume  that  the  aggregate  is  at  least  thrice  as  great  as  the 
quantity  for  which  Great  Britain  is  directly  responsible. 

On  that  assumption,  the  civilized  and  Christian  nations  who, 
taking  a  leading  part  in  the  Brussels  General  Act  of  1892, 
declared  themselves  therein  to  be  "justly  anxious  about  the 
moral  and  material  consequences  which  the  abuse  of  spirituous 
liquors  entails  on  the  native  populations,'1  and  bound  themselves 
and  one  another  thereby  to  "  protect  effectively  the  aborigines  of 
Africa,  and  insure  for  that  vast  continent  the  blessings  of  peace 
and  civilization,"  are  in  each  year  supplying  the  natives  on  the 
western  side  alone  with  at  least  twenty  million  gallons,  or  scarcely 
less  than  one  million  hectolitres,  of  the  coarsest  and  most  per- 
nicious alcoholic  liquor  that  can  be  produced  1 

Much  of  this  vile  stuff  comes  from  the  United  States,  Brazil, 
and  the  West  Indies,  and  is  called  rum,  but  by  far  the  larger 
quantity,  labelled  gin,  is  potato-spirit,  most  of  it  manufactured  in 
Germany  and  Holland.  It  is  so  cheap  that  it  can  be  delivered 
in  the  African  ports  at  a  price  varying  between  gd.  and  is.  6d. 
per  gallon,  or  between  20  and  40  francs  per  hectolitre,  and,  if 
only  the  scandalously  low  duty  of  15  francs  per  hectolitre 
prescribed  by  the  Brussels  Act  is  charged,  can  be  retailed  for 
about  3</.  per  pint,  or  10  sous  per  litre. 

Duties  higher  than  the  minimum  fixed  by  the  Brussels  Act  are 
levied  in  some  parts  of  West  Africa.  Thus,  in  none  of  the 
British  possessions  is  the  duty  less  than  a  shilling  a  gallon.  That 
is  the  tariff  at  Lagos  and  in  the  Niger  Coast  Protectorate,  while 
in  the  Royal  Niger  Company's  territory  it  is  2s.9  and  in  Sierra 
Leone  and  part  of  the  Gold  Coast  3-f.  Also  in  Senegambia  it  is, 
according  to  the  strength  of  the  liquor,  either  30  or  40  francs  per 
hectolitre;  and  in  French  Guinea  it  varies  between  24  and  60 
francs  per  hectolitre.  In  the  German  Cameroons  and  in  Togo- 
land,  as  well  as  in  some  other  settlements,  moreover,  it  exceeds 
15  francs  per  hectolitre.  But  in  the  great  Congo  region  and 
other  districts  only  the  minimum  is  enforced. 

The  arguments  in  favour  of  much  higher  duties  than  the 
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IS  francs  per  hectolitre  appointed  by  the  Brussels  Act,  and  any 
which  are  now  imposed  in  any  portions  of  West  Africa,  are  so 
cogent  that,  were  it  not  for  motives  to  be  referred  to  presently, 
it  is  hardly  conceivable  they  would  not  long  ago  have  been 
established.  These  arguments  are  of  two  sorts,  equally  weighty 
and  quite  harmonious,  though  different  in  their  purport  One 
appeals  to  the  sense  of  humanity  which  ought  to  keep  in  check, 
if  it  does  not  prompt,  the  dealings  of  civilized  with  barbarous 
races.  The  other  appeals  to  the  self-interest  of  all  who,  whether 
for  political  or  for  commercial  reasons,  desire  those  dealings  to 
be  as  really  and  permanently  profitable  to  themselves  as  they 
can  be. 

As  regards  the  first  point,  I  need  say  little  here.  To  repeat 
words  addressed  to  the  Brussels  Conference  by  its  President, 
Baron  Lambermont,  in  1889:  "Nobody  denies  that  the  abuse 
of  spirituous  liquor  supplied  by  Europeans  is  one  of  the  chief 
causes  of  the  degradation  and  destruction  of  the  Negro  race. 
Public  opinion  has  never  ceased  to  denounce  this  evil  It  now 
demands  that  the  Governments  represented  at  Brussels  should 
come  to  an  understanding  with  a  view  to  staying  its  ravages." 
Such  strong  drink  as  Europe  sends  to  Africa  is  poison  to  its 
natives,  and  it  is  as  wicked  to  spread  among  them  the  disease  of 
drunkenness  as  it  would  be  to  infect  them  with  any  other 
pestilence. 

And  the  African  liquor  traffic  is  no  less  foolish  than  wicked. 
Europeans  go  to  Africa,  seize  its  lands,  and  trade  with  and  try 
to  govern  its  people,  either  for  their  own  benefit  or  for  that  of  the 
people.  If  our  objects  are  philanthropic,  we  must  not  intensify 
what  is  regarded  as  the  savagery  and  barbarism  of  the  natives. 
If  our  objects  are  political,  it  is  surely  to  our  advantage  that  the 
natives  should  be  raised,  instead  of  being  lowered,  in  the 
standard  of  civilization,  and  encouraged  to  become  intelligent 
and  self-regarding  subjects  of  our  rule.  If  our  objects  are 
merely  commercial,  it  is  yet  more  to  our  interest  that  we 
should  make  them  good  customers.  Now,  all  experience  goes 
to  prove  that,  if  we  convert  an  ignorant  native  into  a  drunkard, 


(     138    ) 

he  becomes  more  degraded  and  lawless  than  he  was  before, 
that  the  trouble  and  the  cost  of  keeping  him  under  control  are 
needlessly  increased,  and,  above  all,  that  if  we  encourage  him 
to  buy  gin  and  rum  from  us,  he  will  care  to  buy  little  else,  and 
will  go  on  buying  that  alone  until  he  has  drunk  himself  to 
death,  and  has  utterly  impoverished  the  family  dependent  upon 
him.  To  quote  our  homely  English  proverb,  the  traders  who 
make  temporary  profit  by  selling  liquor  to  natives,  in  so  doing 
"kill  the  goose  that  lays  the  golden  eggs,"  There  may  be  no 
golden  eggs  to  be  found  in  Africa,  or  few,  but  there  is  ample 
room  for  a  healthy  and  honest  and  lucrative  trade  with  its 
people.  On  the  most  selfish  grounds,  therefore,  our  merchants, 
as  well  as  our  statesmen,  might  be  expected  to  cultivate  a  trade 
of  that  sort,  instead  of  one  that  is  suicidal 

The  chief,  if  not  the  only  reason,  why  the  evil  is  allowed  to 
continue  and  grow  is  manifest  It  showed  itself  plainly  in  the 
opposition  by  which  a  minority  of  the  delegates  who  took  part 
in  the  Brussels  Conference  overrode  the  wishes  of  Lord  Vivian 
and  the  majority.  Most  of  the  liquor  with  which  Africa  is 
flooded,  as  I  have  pointed  out,  comes  from  Germany  and 
Holland.  For  the  preparations  of  potato  spirit,  there  produced 
in  enormous  quantities,  an  almost  limitless  market  can  be  found 
in  Africa,  while  the  commodity  is  so  coarse  and  so  repulsive  to 
cultivated  or  uncorrupted  tastes  that  only  the  poorest  and  most 
depraved  European  topers  will  touch  it  Therefore  it  is  to  the 
present  advantage  of  the  producers  that  nothing  should  be  done 
to  restrict  the  supply.  What  matters  it  to  them  that  it  is 
pernicious  to  the  Africans,  that  thousands  of  black  men  are 
killed  off  every  year  by  it  and  a  great  many  more  thousands  are 
steadily  and  rapidly  ruined  by  it,  that  the  cost  and  labour  of 
governing  these  people  are  needlessly  augmented,  and  such 
civilizing  effects  as  ought  to  follow  from  the  spread  of  European 
rule  and  European  commerce  are  cruelly  counteracted?  If 
thousands  of  natives  are  killed  off  and  ruined  every  year,  are 
there  not  millions  left  to  trade  with?  If  the  difficulties  of 
civilizing  rule  are  intensified,  what  is  that  to  the  gin-producers, 
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who  have  no  share  in  the  responsibilities  of  government  ?  If  the 
buyers  of  gin  will  not  buy  articles  of  clothing  or  household  goods 
or  implements  of  agriculture,  what  is  that  to  the  gin-sellers  who 
have  only  gin  to  sell  ? 

I  can  assert  with  confidence,  as  regards  British  statesmen  and 
the  great  majority  of  British  traders,  even  those  who,  on  the  plea 
that  if  they  eschewed  this  traffic  others  would  pursue  it,  seek  to 
excuse  themselves  for  doing  a  large  part  of  the  spirit-carrying 
trade  from  Dutch  and  German  ports  to  African  ports — and  I 
believe  it  may  be  also  said  of  most  of  the  statesmen  and  traders 
of  other  European  nations  having  large  and  prosperous  or  pro- 
mising possessions  in  Africa — that  they  strongly  deprecate  the 
trade,  and  that  they  would  gladly  see  it  abolished,  or  kept  within 
the  narrowest  possible  limits.  And  there  is  only  common  sense 
in  this  view.  To  obtain  the  revenue  necessary  to  cover,  or 
contribute  towards,  the  expenses  of  government,  a  tax  on  spirits 
is  doubtless  more  convenient  and  more  legitimate  than  a  tax  on 
almost  any  other  article  of  commerce ;  but  it  is  evident  that  the 
revenue  would  not  suffer,  even  though  the  spirit  trade  were 
reduced  by  two-thirds,  if,  in  lieu  of  the  duty  of  15  francs  per 
hectolitre  imposed  by  the  Brussels  Act,  the  minimum  of  50  francs 
per  hectolitre  which  Lord  Vivian  asked  for  had  been  granted,  and 
that,  had  his  original  suggestion  of  200  francs  per  hectolitre  been 
accepted,  the  spirit  trade  might  have  been  reduced  to  one-twelfth 
of  its  present  proportions  with  actual  gain  to  the  revenue.  And 
it  must  be  no  less  evident  that,  if  the  natives  are  not  encouraged 
to  barter  for  gin  and  rum  all  or  nearly  all  their  oil  and  rubber, 
and  so  forth,  they  will  be  able  to  barter  them  for  articles  of 
clothing,  implements  of  agriculture,  and  other  useful  com- 
modities, with  incalculable  advantage  to  honest  and  civilizing 
commerce. 

The  wholesale  .supply  of  poisonous  liquors  to  the  people  of 
Africa  is  in  every  way  injurious  and  obnoxious — beneficial  to 
none  but  the  producers.  This  is  admitted  and  understood  by 
all  who  are  acquainted  with  the  subject  Why,  then,  is  the 
supply  not  restrained?    Primarily,  because  the  producers  are  a 
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sufficiently  numerous  and  powerful  body  to  influence  their  own 
Governments,  and  because  those  associated  with  them  in  the 
traffic  and  deriving  immediate  profit  from  it  do  not,  however 
much  they  may  dislike  it,  trouble  themselves  about  effecting 
a  reform.  Also,  because  the  unfortunate  arrangements — un- 
fortunate in  many  respects — under  which  Africa  has  been 
parcelled  out  among  several  European  Powers,  are  serious 
obstacles  to  joint  action,  and,  it  is  thought,  render  it  inexpedient 
for  any  one  nation  to  take  the  initiative. 

The  European  appropriation  of  territories  along  the  coast 
and  in  the  interior  of  Africa,  especially  on  the  western  side,  could 
scarcely  have  been  more  embarrassing  than  it  is  had  it  been 
effected  with  malicious  and  malign  intent  First,  on  the  northern- 
most margin  of  the  "  spirituous  liquor  zone,"  we  have  a  portion 
of  Spanish  West  Africa.  Next  comes  the  French  dominion  of 
Senegambia,  extending  southward  to  Sierra  Leone,  except  that 
the  small  British  settlement  on  the  Gambia  and  the  insignificant 
settlement  of  Portuguese  Guinea  are  allowed  to  remain  as  relics 
of  colonial  aspirations  crippled  by  French  enterprise.  France 
now  claims  not  only  an  extensive  coast-line,  but  all  the  African 
interior  stretching  up  to  Algeria  and  eastwards  towards  the  Nile 
valley,  and  in  a  more  southerly  direction,  past  the  basin  of  the 
Niger,  to  the  basin  of  the  Congo.  Its  holding  of  the  coast  is 
interrupted  by  Sierra  Leone,  but  below  that  British  colony  is 
Liberia,  coming  more  and  more  under  French  influence,  and 
France  has  already  acquired  another  outlet  to  the  sea  at  its  Ivory 
Coast  settlement  Adjacent  to  this  is  the  British  colony  of  the 
Gold  Coast,  but  German  Togoland  and  French  Dahomey  separate 
the  Gold  Coast  from  the  other  British  possessions  of  Lagos  and 
the  Niger  Protectorate,  and  contiguous  to  the  latter  are  the 
German  Cameroons.  Yet  further  south,  French  Congo  and 
Portuguese  Angola  share  the  coast  down  to  German  Damaraland, 
except  that  they  are  separated  by  a  wedge  of  the  Congo  Free 
State,  which  is  now  in  all  but  title  a  Belgian  possession,  and  to 
which  is  assigned  some  900,000  square  miles  (or  225,000,000 
hectares)  of  territory  in  Central  Africa. 
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Thus  Great  Britain,  France,  Germany,  Belgium,  and  Portugal 
are  in  competition  with  one  another  not  only  for  political 
aggrandizement,  but  also  for  commercial  gain,  and  it  is  supposed, 
rightly  or  wrongly,  that  if  any  one  Power  attempted  to  restrain 
the  liquor  traffic  in  its  own  possessions,  by  augmenting  the  spirit 
duties  or  other  measures,  it  would  only  damage  its  own  interests 
and  the  trade  of  its  own  people,  and  confer  benefits  on  its  foreign 
rivals. 

This  is  a  questionable  supposition.  It  also  sets  expediency 
and  dishonest  profits  before  right  and  justice.  But  it  is  a  factor 
in  the  problem  before  us  which  cannot  be  ignored. 

An  earnest  appeal  is  now  being  made  to  Her  Majesty's  Govern- 
ment by  the  Aborigines  Protection  Society,  not  only  for  the 
exercise  of  its  good  offices  in  endeavouring  to  obtain  such  co- 
operation of  all  the  Powers  concerned  as  is  essential  to  an 
adequate  reform,  but  also,  without  waiting  till  a  complete  and 
comprehensive  international  policy  can  be  secured,  for  the 
immediate  enforcement  of  such  remedial  measures  as  Great 
Britain  can  independently  enter  upon.  Even  now  the  duties  on 
imported  spirits  levied  in  British  possessions  are  on  the  whole 
higher  than  those  imposed  elsewhere  in  West  Africa,  and  gain, 
not  loss,  appears  to  result  therefrom.  But  the  present  duties, 
even  the  highest  of  them,  are  far  too  low ;  and  what  is  asked  for 
by  the  Society  it  is  my  privilege  to  represent  is,  that  the  duties 
shall  be  at  once  raised  to  some  extent,  and  that  there  shall  be  a 
steady  progressive  increase  from  year  to  year,  or  at  intervals  of 
not  more  than  two  years,  to  enable  traders  to  adapt  themselves 
to  the  altered  conditions,  until  a  satisfactory  standard  is  reached. 

Concurrently  with  this,  and  Great  Britain  taking  the  lead,  it  is 
hoped  that  the  Powers  having  adjacent  possessions  may  be 
induced  to  pursue  a  like  policy.  Already,  indeed,  we  find  that 
prior  to  1893  Great  Britain  and  France,  working  harmoniously, 
charged  duties  not  quite  identical,  but  approximating  to  2s.  a 
gallon  (or  about  6p  francs  per  hectolitre)  in  all  their  possessions 
between  Senegal  and  the  Gold  Coast  In  1893  the  duty  in 
Sierra  Leone  was  raised  to  $s.  a  gallon  (or  nearly  90  francs  per 
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hectolitre),  with  substantial  advantage  to  the  British  colony,  and 
no  detriment  to  it  from  French  competition  on  either  side.  Is 
it  too  much  to  ask,  not  only  that  France  should  follow  the 
example  of  Great  Britain  to  this  extent,  but  that  both  should 
gradually  augment  their  tariffs  till  at  least  a  level  of  200  or  300 
francs  per  hectolitre  (the  last-named  being  only  the  equivalent 
of  the  iox.  6d.  a  gallon  now  levied  in  Great  Britain  itself)  has 
been  reached  ? 

More  urgent  is  the  demand  for  increased  duties  in  the  districts 
east  of  the  Gold  Coast  In  all  of  them,  British,  German,  and 
French,  the  tariffs  are  is.  a  gallon  (under  30  francs  per  hectolitre) 
or  less,  except  in  the  Royal  Niger  Company's  territory,  where  the 
duty  is  2s.  a  gallon.  Till  recently  the  imposts  were  much  lower, 
where  any  at  all  were  charged.  In  1894  a  Customs  union  was 
effected  between  Great  Britain  and  Germany,  whereby  in  Togo- 
land  and  the  adjacent  portion  of  the  Gold  Coast,  east  of  the 
Volta,  where  the  tariff  was  less  than  in  the  rest  of  the  Colony, 
this  duty  was  fixed  at  9 id.  an  old  wine  gallon  (or  22  marks  per 
hectolitre).  This  small  and  partial  agreement  furnishes  a  prece- 
dent for  much  wider  and  more  important  arrangements  between 
Germany,  France,  and  Great  Britain.  The  least  that  should  be 
asked  for  at  once  is  a  uniform  impost  over  the  possessions  of  the 
other  Powers  in  West  Africa  of  80  or  90  francs  per  hectolitre, 
rising  gradually  and  ultimately  to  the  same  limit  as  that  reached 
in  the  other  districts. 

Whether  that  ideal,  if  no  higher  ideal  is  attainable,  can  best  be 
sought  by  means  of  separate  negotiations  between  the  European 
Powers  actually  holding  territory  in  Africa  (there  are  only  six  of 
importance,  Great  Britain,  Germany,  France,  Italy,  Portugal,  and, 
as  representing  the  Congo  Free  State,  Belgium),  or  by  efforts  to 
obtain  the  unanimous  sanction  of  all  the  seventeen  Powers  that 
signed  the  Brussels  General  Act  in  1892,  is  a  question  which 
I  shall  not  venture  to  argue  here. 

I  have  already  occupied  too  much  of  your  time.  All  I  shall 
do,  in  concluding  these  inadequate  remarks,  is  to  remind  you 
that  the  92nd  clause  of  the  Brussels  Act  directs  that  the  minimum 
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duty  on  spirits  shall,  "  at  the  end  of  the  sixth  year,  be  submitted 
to  revision,"  with  a  view  to  its  being  then  decided  whether  it 
shall  be  compulsorily  increased,  and,  if  so,  to  what  extent 
Unless,  therefore,  some  satisfactory  arrangement  has  been  arrived 
at  before  the  close  of  1897  by  the  Powers  especially  concerned 
in  the  African  liquor  traffic,  it  will  be  necessary  that  all  who  took 
part  in  the  Brussels  Conference  should  be  appealed  to  in  order 
that  the  subject  may  be  again  discussed  by  them. 

In  any  case,  I  earnestly  commend  the  subject  to  the  careful 
consideration  of  the  members  of  this  Association,  and  respect- 
fully implore  them  to  use  their  utmost  influence,  collectively 
and  individually,  towards  rescuing  the  European  nations  re- 
sponsible for  the  traffic  from  a  great  scandal,  and  rescuing  the 
unfortunate  Africans  from  the  grievous  injury  that  is  being  done 
to  them. 

Baron  Lambermont  pointed  out  that  it  was  not  by  chance  that 
the  present  state  of  things  exists.  In  the  discussions  on  the 
subject  at  the  Brussels  Conference  of  1889-90,  the  majority  of 
the  Powers  were  desirous  of  prohibiting  the  traffic  in  alcoholic 
drinks,  or  at  least  of  making  the  duties  as  high  as  possible ;  but 
some  of  the  Powers  protested  against  a  high  tariff;-  some  would 
even  have  preferred  to  leave  the  trade  in  alcohol  perfectly  free. 
It  was  necessary,  in  order  to  obtain  the  agreement  of  all  the 
Powers,  to  agree  to  a  compromise,  and  the  minimum  duty 
established  by  the  General  Act  of  the  Conference  was  much  lower 
than  most  of  the  Powers  desired.  The  minimum  was  adopted 
for  the  sake  of  those  States  which  had  no  tariff  at  all,  and  as  a 
temporary  measure  (d  Htre provisoirc).  His  personal  position  (as 
having  been  President  of  the  Conference)  made  it  necessary  for 
him  to  speak  with  reserve ;  but  it  was  for  the  members  of  the 
Association  to  formulate  propositions,  and  even  solutions,  and  it 
would  be  perfectly  within  their  sphere  to  address  themselves  to 
the  various  Governments  concerned  with  a  view  to  more  effective 
action.  For  himself,  he  could  only  express  his  sympathy  in  their 
solicitude  for  the  African  races. 
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Baron  Lambermont  at  the  same  time  handed  in  the  following 
Memorandum,  accompanying  copies  of  the  documents  therein 
referred  to,  for  the  use  of  members  of  the  Conference  : — 

Le  Baron  Lambermont  a  Thonneur  de  mettre  k  la  disposition 
du  Comit^  de  1' Association  pour  la  R^forme  et  la  Codification  du 
Droit  des  Gens : 

i°  Un  exemplaire  du  Recueil  des  protocoles  de  la  Conference 
de  Bruxelles.  La  question  des  spiritueux  y  est  trait&  aux  pages : 
86  2t  89,  95  k  99,  255  k  257,  327  k  370,  388  k  397,  428  et  429, 
452  h.  454,  461  h.  464. 

20  Un  exemplaire  des  documents  publics  par  le  Bureau  institu^ 
en  execution  de  Tarticle  82  de  FActe  gdn&al  de  Bruxelles.  La 
table  ins&e'e  k  la  fin  de  chaque  fascicule  mentionne  sous  la 
rubrique  "  Spiritueux "  les  documents  transmis  au  Bureau  par  les 
Puissances  sur  le  trafic  des  boissons  alcooliques  en  Afrique  avec 
Tindication  des  pages  oh  ils  se  trouvent  reproduits. 

Ces  documents  se  referent  aux  armies  1892,  1893  et  1894. 

Les  documents  pour  1895  seront  ins&&  dans  le  Recueil  qui 
paraStra  dans  les  premiers  mois  de  1896.  Ils  n'ont  pu  encore 
£tre  recueillis  par  le  Bureau  qu'en  partie.  Parmi  ceux  qui  lui  ont 
6t6  transmis  jusqu'ici  figurent : 

i°  Une  ordonnance  du  27  mai  dernier  ^tablissant  un  droit  de 
licence  sur  les  boissons  spiritueuses  (300  m.  pour  un  d&it  de 
8,000  litres),  dans  le  protectorat  allemand  de  1' Afrique  occidentale 
du  Sud.  L'ordonnance  pr^voit  les  cas  oh  la  licence  peut  €tre 
refus^e  ou  retiree;  elle  n'autorise  le  d^bit  aux  indigenes  que 
moyennant  une  autorisation  expresse  et  &rite  du  chef  de  la 
police  locale;  enfin  elle  ^dicte  des  p^nalite's  s^vferes  en  cas 
d'infraction  (amende  de  1000  m.  au  min.  emprisonnement  sub- 
sidiaire  de  2  mois  au  maximum  et  peines  de  police). 

20  Un  r&glement  £dict£  en  1893  P^  ^  Compagnie  Royale 
du  Niger  et  &endant  la  zdne  de  prohibition  de  la  vente  des 
spiritueux  dans  les  territoires  places  sous  sa  juridiction. 

30  Une  communication  du  Gouvernement  anglais  constatant 
que  l^tablissement  d'une  zone  de  prohibition  n'a  pas  6t6  reconnu 
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n&essaire  dans  les  colonies  de  Lagos,  de  la  C6te  d'or,  de  Sierra 
Leone  et  de  Gambie;  mais  que  les  droits  qui  y  frappent  les 
spiritueux  sont  supeneurs  au  minimum  fixe*  par  l'Acte  general  de 
Bruxelles. 

4°  Un  decret  de  S.  M.  le  Roi  de  Portugal,  du  31  juillet  1895, 
e'tablissant  un  droit  de  licence  sur  la  vente  de  diverses  boissons 
spiritueuses  dans  les  territoires  attribue's  a  la  Compagnie  de 
Mozambique. 


The  Rev.  J.  Grant  Mills,  M.A.,  Hospitaller  of  St  Thomas's 
Hospital,  London,  Fellow  of  the  Royal  Colonial  Institute,,  and 
Honorary  Secretary  of  the  Native  Races  and  Liquor  Traffic 
United  Committee,  read  the  following  paper,  entitled 

Revision  of  the  Brussels  General  Act,  1890-91. 

The  subject  which  through  the  courtesy  of  the  Association  I 
am  permitted  to  bring  before  you  to-day,  is  the  revision  of  those 
clauses  of  the  Brussels  General  Act  which  relate  to  the  liquor 
traffic  amongst  native  races  in  Africa  in  the  zone  of  prohibition 
extending  from  200  north  latitude  to  220  south  latitude,  and 
bounded  by  the  Atlantic  Ocean  on  the  west,  and  on  the  east  by 
the  Indian  Ocean  and  its  dependencies,  comprising  the  islands 
adjacent  to  the  shore  up  to  100  marine  miles  from  the  coast 
(Art.  XC). 

The  first  proposals  for  an  international  agreement  with  respect 
to  the  prohibition  and  restriction  of  the  liquor  traffic  in  Africa 
were  made  at  the  Berlin  Conference  in  1884. 

The  British  delegates  urged  the  question,  but,  owing  to  the 
opposition  of  certain  other  Powers,  Her  Majesty's  Government 
were  unable  to  carry  the  proposals. 

When  in  1889  it  was  announced  that  an  Anti-Slavery  Confer- 
ence was  to  be  held  at  Brussels,  the  Native  Races  and  Liquor 
Traffic  United  Committee  and  other  bodies  felt  that  the  time  had 
come  for  a  further  effort.    My  Committee,  through  the  President, 

L 
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the  Duke  of  Westminster,  presented  a  memorial  to  the  Brussels 
Conference,  in  which  they  said — 

"  Calling  to  mind  the  noble  sentiments  which  animated  the  Re* 
presentatives  of  the  Powers  assembled  at  Berlin  in  1884-5,  viz. : — 

That  '  All  the  Powers  exercising  sovereign  rights  and  influ- 
ence in  the  aforesaid  territories  bind  themselves  to 
watch  over  the  preservation  of  the  native  tribes,  and  to 
care  for  the  improvement  of  the  conditions  of  their 
moral  and  material  well-being,  and  to  help  in  suppressing 
slavery,  and  especially  the  slave  trade' — (Article  6, 
Blue  Book  Africa  No.  4,  page  306) — 

and  feeling  assured  that  the  Representatives  of  the  Powers  now 
assembled  at  Brussels  are  no  less  anxious  for  the  welfare  of  the 
Native  Races  of  Africa,  we  humbly  beg  leave  to  approach  the 
Conference  with  reference  to  that  which  is  one  of  the  greatest 
obstacles  to  the  preservation  of  the  native  tribes,  and  to  the  im- 
provement of  their  moral  and  material  well-being,  viz. :  the 
liquor  traffic  as  carried  on  in  many  parts  of  Africa." 

It  is  matter  of  history  now  that  the  seventeen  Powers  repre- 
sented at  the  Conference  admitted  and  passed  the  liquor  clauses, 
and  ratified  them  on  April  2,  1892. 

Whilst  absolute  prohibition  was  enacted  both  as  regards  the 
importation  into  and  nianufacture  of  spirits  in  those  parts  of  the 
zone  affected  by  the  Act,  where  the  trade  has  not  yet  penetrated, 
or  where  the  religious  belief  of  the  people  is  against  it,  yet  along 
the  coast  where  the  trade  already  exists,  and  has  taken  deep  root, 
it  was  found  impossible  to  prohibit  it ;  but  although  it  was  found 
impossible  to  legislate  as  severely  as  for  the  interior,  a  minimum 
duty  was  imposed,  and  thus  the  principle  of  a  duty — though  a  small 
one,  only  6{d.  per  gallon — was  established.  Each  Power  may 
put  on  as  much  more  as  it  likes ;  but  they  are  bound  to  impose 
this  minimum  duty.  The  Act  provides  that  after  three  years  the 
impost  may  be  revised  with  a  view  to  raising  it,  and  at  the  end  of 
the  sixth  year  that  the  duty  shall  be  submitted  for  revision. 
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The  Act  is  a  new  departure  in  International  Law,  sweeping 
away  the  old  idea  that  a  protecting  Power  is  not  responsible  to 
third  parties  for  the  government  of  its  Protectorates.  No  Power 
in  Africa  can  now  escape  its  responsibility  of  control  over  a 
territory  within  the  operation  of  the  Act  by  simply  stating  that  it 
is  only  a  Protectorate  which  is  there  exercised.  Such  a  plea  on 
the  part  of  England,  for  example,  in  the  event  of  a  breach  of  the 
Act,  would  justify  any  of  the  other  Powers  in  stepping  in  and 
calling  upon  us  to  see  that  the  provisions  of  the  Act  are  duly 
carried  out  So  likewise  is  the  Sovereign  State  responsible  for 
the  due  execution  of  the  Act  by  Chartered  Companies. 

It  is  to  the  revision  in  1898  that  I  desire  to  call  your  attention, 
as  Lord  Kimberley,  Her  Britannic  Majesty's  late  Secretary  of 
State  for  Foreign  Affairs,  stated,  in  answer  to  a  memorial  from 
the  Native  Races  and  liquor  Traffic  United  Committee,  that 
there  was  little  or  no  hope  of  obtaining  a  general  revision  in  1895 
of  the  tariffs  fixed  in  the  Act  It  is  for  us  to  consider  to-day 
whether  the  tariffs  fixed  on  the  coast  are  sufficient  In  the  Niger 
Coast  and  British  Central  Africa  Protectorate  the  duty  has  been 
raised  from  the  minimum  of  6\d.  to  is.  per  gallon,  and  by  the 
recent  Customs  Union  between  the  Gold  Coast  and  Togoland  it 
has  been  fixed  at  9f£,  whilst  in  Sierra  Leone  it  has  been  raised 
to  3 j.  per  gallon.  Yet  in  Great  Britain  the  duty  is  ior.  6d.  per 
gallon. 

The  Native  Races  and  Liquor  Traffic  United  Committee  feel, 
and  they  are  supported  in  this  view  by  experts,  that  these  highest 
duties  are  quite  inadequate  to  materially  restrict  the  traffic. 

At  the  Annual  Meeting  of  the  Committee  on  May  3rd,  1895, 
the  Duke  of  Westminster,  the  President  of  the  Committee, 
said: — 

"An  opportunity  presents  itself  in  the  re-assembling  of  the 
Congress  at  Brussels,  six  years  after  the  passing  of  the  Act,  so 
that  I  think  you  will  agree  with  me  that  our  Committee  will  have 
much  to  do  in  exercising  all  the  pressure  it  is  in  its  power  to  use 
in  pressing  the  matter  upon  the  attention  of  the  Congress,  so  that 
the  latter  will  again  come  under  revision,  and  to  see  what  can  be 
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done  to  regulate  the  traffic,  even  if  we  are  not  able  to  clinch  the 
question  of  prohibition  altogether." 

At  the  same  meeting  Sir  George  Goldie,  Governor  of  the  Royal 
Niger  Company,  said  : — 

"  I  will,  therefore,  conclude  by  urging  upon  you  once  more  my 
belief,  that  unless  you  take  immediate  action,  and  unless  the 
Government  of  this  country  and  the  Governments  of  France  and 
Germany  take  immediate  action,  we  had  better  all  of  us  retire 
from  Africa  at  once.  If  we  do  not  do  so  now,  we  shall  have  to 
do  so  within  a  few  years,  for  I  cannot  believe  that  the  conscience 
of  Europe  would  long  allow  that  the  vast  and  populous  regions  of 
tropical  Africa  should  be  used  only  as  a  cesspool  of  European 
alcohol." 

Capt.  Lugard,  of  Uganda  fame,  has  spoken  with  no  uncer- 
tain voice  on  this  subject  In  a  paper  read  by  him  before 
the  Royal  Geographical  Society  of  England,  on  July  ist,  1895, 
he  said : — 

"  I  regret  to  say  that  that  fine  race,  the  Yorubas — perhaps  the 
finest  in  West  Africa — is  being  demoralised  by  the  importation  of 
millions  of  gallons  of  the  cheapest  and  most  noxious  of  spirits 
from  Hamburg  and  Liverpool  That  import  strangled  legitimate 
trade,  and  left  the  native  worse  off  for  his  contact  with  British 
merchants.  In  return  for  the  vast  export  of  palm  oil,  together 
with  rubber,  capsicums,  butter,  indigo,  and  other  produce,  the 
Yoruba  ought,  after  the  lapse  of  so  many  years,  to  be  in  pos- 
session of  abundance  of  cloth  and  useful  European  articles, 
instead  of  which  he  had  as  a  rule  only  a  heritage  of  empty 
gin  bottles  and  an  enfeebled  physique  to  hand  down  to  his 
posterity." 

In  Blackwood's  Magazine  for  June,  as  well  as  in  his  work  on 
"The  Rise  of  Our  East  African  Empire,"  Capt  Lugard  has 
expressed  himself  in  equally  strong  terms. 

Colonel  Cardew,  C.M.G.,  Governor  of  Sierra  Leone,  most 
kindly  granted  the  Committee  an  interview  in  July  1895,  and 
expressed  the  strong  opinion  that  the  present  duty  was  quite 
inadequate  to  restrict  the    traffic      He   stated  that   it  was   an 
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international  question,  and  that  the  Powers  concerned  must  come 
to  an  agreement  if  any  satisfactory  result  were  to  be  arrived  at 
Total  prohibition,  he  said,  though  much  to  be  desired,  was  im- 
practicable in  Sierra  Leone  at  present,  as  the  negro  colonists 
enjoyed  equal  rights  as  citizens  with  the  European  population, 
and  would  resent  ^anything  that  accentuated  racial  differences. 
For  such  a  colony  high  licence,  applying  alike  to  European  and 
Negro,  was  the  only  remedy.  Personally  he  was  in  favour  of 
Local  Veto  in  the  Colony,  which  was  strongly  advocated  there 
by  the  Evangelical  Reform  Association. 

Not  the  least  encouraging  sign  is  the  powerful  advocacy  of 
The  Times.  In  an  article  of  March  4,  1895,  which  has  been 
reprinted  for  my  Committee,  and  in  further  articles,  The  Times 
has,  in  language  which  commends  itself  to  every  lover  of  mis- 
sionary and  temperance  work  as  well  as  to  every  one  desirous  of 
promoting  legitimate  trade,  which  is  the  basis  of  civilization, 
declared  itself  on  the  side  of  total  prohibition  of  the  liquor  traffic 
amongst  uncivilized  and  heathen  races. 

There  is  no  doubt,  as  The  Times  says,  that  this  subject  should 
be  placed  in  the  same  category  as  that  of  the  slave  trade.  The 
Committee  which  I  represent  ask  for  total  prohibition ;  but  if  at 
present  that  is  impossible  in  some  places,  as,  for  instance,  Colonel 
Cardew  thinks  it  is  in  Sierra  Leone,  then  they  will  gladly  wel- 
come, in  such  cases,  as  an  instalment,  high  licence.  The  Com- 
mittee are  deeply  grateful  to  The  Times  for  its  powerful  advocacy 
of  a  policy  which  has  been  urged  by  them  since  the  formation  of 
the  Committee  in  1887. 

Mr.  EL  M.  Stanley,  Member  of  Parliament,  at  the  recent  Inter- 
national Geographical  Congress  held  in  London,  spoke  strongly  in 
favour  of  abstinence  from  alcoholic  drinks  in  tropical  climates  by 
European  and  African  alike.  What  people  who  went  to  Africa 
and  other  tropical  countries  wanted  to  learn  was  the  art  of  "  how 
to  live."  He  had  constantly  seen  men  in  torrid  regions  drinking 
spirituous  liquors.  Dutch  courage  was  not  needed  in  Africa,  and 
the  men  who  drank  liquor  were  the  men  who  never  returned  from 
Africa. 
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One  of  the  first  acts  of  Mr.  Chamberlain,  as  Her  Britannic 
Majesty's  recently  appointed  Secretary  of  State  for  the  Colonies, 
in  connection  with  the  annexation  of  Bechuanaland,  cannot  be  too 
highly  commended.  Mr.  Chamberlain  insisted  that  the  annexa- 
tion should  only  be  made  on  certain  conditions  as  regards  the  sale 
of  liquor  to  natives,  viz. :  that  the  Cape  Government  shall  not 
propose  bills  to  the  Cape  Parliament  altering  the  Bechuana  laws, 
which  are  very  stringent,  regarding  the  drink  question.  The  pre- 
sence to-day  of  Khama  in  England  is  a  pathetic  testimony  to  the 
interest  shown  by  the  natives  themselves  on  this  question.  The 
remark  of  the  German  Press,  commenting  on  Mr.  Chamberlain's 
recent  speech  and  action,  as  an  influential  correspondent  has 
pointed  out  to  me,  are  of  good  augury.  From  these  remarks  it 
would  appear  that  Germany  is  quite  prepared  to  join  England  in 
restrictions  on  the  liquor  traffic  in  West  Africa. 

In  a  recent  correspondence  in  The  Times,  initiated  by  Bishop 
Tugwell,  in  a  protest  against  the  liquor  traffic  in  Africa,  there 
was  only  one  correspondent  who  spoke  in  favour  of  the  liquor 
traffic,  on  the  ground  that  it  was  an  excellent  mode  of  obtain- 
ing revenue  for  the  administration  of  the  Colony  of  which  he  is 
Governor. 

The  British  Houses  of  Lords  and  Commons  have  both  expressed 
themselves  in  favour  of  prohibition  and  restriction,  whilst  the 
German  Reichstag  on  May  14,  1889,  adopted  almost  unanimously 
the  following  resolution: — 

"  To  request  the  Federal  Governments  to  again  take  into  con- 
sideration whether,  and  how,  the  trade  in  spirits  in  German 
Colonies  can  be  effectively  opposed  either  by  prohibition  or 
limitation." 

And  in  September,  in  answer  to  a  memorial  from  this  Committee 
to  the  German  Emperor,  Count  Metternich  replied  : — 

"  I  am  instructed  to  convey  to  your  Grace  His  Majesty's  thanks 
for  having  presented  to  him  this  memorial,  the  perusal  of  which 
has  given  him  much  satisfaction.  I  am  to  add  that  His  Majesty 
fully  appreciates  the  tendencies  and  endeavours  of  the  Com- 
mittee which  your    Grace    represents,  and    that   the   Imperial 
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Government  carefully  keep  in  view  to  check  by  every  possible 
means  the  evils  arising  from  the  Liquor  Trade  with  uncivilized 
nations. 

"  Acting  under  these  considerations,  the  Imperial  Government 
has  acceded  to  the  Brussels  Act,  and  issued  regulations  aiming  at 
the  suppression  in  the  German  Protectorates  of  the  trade  re- 
ferred to." 

And  I  need  hardly  add  in  the  city  of  Brussels  that  the  Sovereign 
and  Government  of  the  countries  of  the  Congo  Free  State  have 
always  expressed  themselves  to  be  most  ready  to  facilitate  legislation 
that  shall  benefit  the  native  races. 

The  honoured  names  of  Lords  Salisbury  and  Knutsford,  Baron 
de  Worms,  Joseph  Thomson,  Commander  Cameron,  Sir  Charles 
Warren,  Mr.  Henry  M.  Stanley,  and  others  too  numerous  to 
mention,  are  all  associated  with  the  object  the  Committee  has 
in  view. 

It  is  with  no  small  pleasure  that  I  state  that  the  President  of 
this  Conference,  Sir  Richard  Webster,  Her  Britannic  Majesty's 
Attorney-General,  was  one  of  the  first  who  joined  the  Committee 
which  I  have  the  honour  to  represent. 

In  conclusion,  my  Committee  would  venture  to  hope  that  a 
resolution  will  be  sent  forth  from  this  Conference  to  the  Govern* 
ments  represented  here,  that  at  the  revision  of  the  Brussels  Act  in 
1898,  their  representatives  may  enter  the  Conference  commissioned 
to  demand  the  following  remedies : — 

z. — Prohibition  of  the  traffic  where  possible,  and  where  not, 
restriction  by  high  licences,  by  an  International  Convention — a 
combination  between  Governments — similar  to  that  which  has 
been  signed  for  the  North  Sea  Fisheries!;  to  that  which,  at  the 
Berlin  Conference,  the  representatives  of  numerous  Powers  tried 
ineffectually  to  get  for  the  conventional  basin  of  the  Congo ;  and 
to  one  which  would  have  been  signed  for  the  islands  of  the 
Western  Pacific  but  for  the  refusal  of  the  United  States  Govern- 
ment to  join  the  other  Powers. 

2. — The  urging  upon  Colonial  Governments  the  duty  of  en- 
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forcing  existing  laws  against  the  sale  of  strong  drink  to  the 
aborigines  and  the  payment  of  wages  in  intoxicating  drinks. 

"  An  international  agreement,  as  has  been  often  advocated, 
prohibiting  altogether  the  import  of  liquor,  or  even  in  favour  of  a 
high  uniform  tariff  both  on  imports  and  sale,  would  be  a  very 
great  boon  to  the  Natives,  but  its  success  must  be  dependent  on  the 
complete  international  occupation  of  the  West  African  coast-line, 
backed  up  by  a  fair  revenue  sea  service  to  be  effected  by  steam 
craft." — Sir  Alfred  Moloney,  late  Governor  of  Lagos. 


Appendix  to  Mr.  Grant  Mills'  Paper. 

Liquor  Clauses  of  the  Brussels  General  Act,  1890-91. 

Chapter  VI. — Restrictive  Measures  concerning  the 
Traffic  in  Spirituous  Liquors. 

Article  XC 

Justly  anxious  respecting  the  moral  and  material  consequences 
which  the  abuse  of  spirituous  liquor  entails  on  the  native  popula- 
tions, the  Signatory  Powers  have  agreed  to  apply  the  provisions  of 
Articles  XCL,  XCIL,  and  XCIII.  within  a  zone  extending  from 
the  20th  degree  north  latitude  to  the  22nd  degree  south  latitude, 
and  bounded  by  the  Atlantic  Ocean  on  the  west,  and  on  the  east 
by  the  Indian  Ocean  and  its  dependencies,  comprising  the 
islands  adjacent  to  the  shore  up  to  100  marine  miles  from 
the  coast* 

Article  XCI. 

In  the  regions  of  this  zone' where  it  shall  be  ascertained  that, 
either  on  account  of  the  religious  belief  or  from  other  motives>  the 
use  of  distilled  liquors  does  not  exist  or  has  not  been  developed, 
the  Powers  shall  prohibit  their  importation.  The  manufacture 
therein  of  distilled  liquors  shall  equally  be  prohibited 
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Each  Power  shall  determine  the  limits  of  the  zone  of  prohibi- 
tion of  alcoholic  liquors  in  its  possessions  or  Protectorates,  and 
shall  be  bound  to  notify  the  limits  thereof  to  the  other  Powers 
within  the  space  of  six  months. 

The  above  prohibition  can  only  be  suspended  in  the  case  of 
limited  quantities  destined  for  the  consumption  of  the  non-native 
population,  and  imported  under  the  system  and  conditions  deter- 
mined by  each  Government 

i 

Article  XCIL 

The  Powers  having  possessions  or  exercising  Protectorates  in 
the  regions  of  the  zone  which  are  not  placed  under  the  system  of 
prohibition,  and  into  which  spirituous  liquors  are  at  present  either 
freely  imported  or  pay  an  import  duty  of  less  than  15  fir.  per 
hectolitre  up  to  50  degrees  centigrade,  undertake  to  levy  on  these 
spirituous  liquors  an  import  duty  of  15  fir.  per  hectolitre  up  to 
50  degrees  centigrade  for  the  three  years  next  after  the  present 
General  Act  comes  into  force.  At  the  expiration  of  this  period 
the  duty  may  be  increased  to  25  fr.  for  a  fresh  period  of  three 
years.  At  the  end  of  the  sixth  year  it  shall  be  submitted  to 
revision,  taking  as  a  basis  the  average  results  produced  by  these 
Tariffs,  for  the  purpose  of  then  fixing,  if  possible,  a  minimum  duty 
throughout  the  whole  extent  of  the  zone  where  the  system  of  pro- 
hibition referred  to  in  Article  XCI.  should  not  be  in  force. 

The  Powers  retain  the  right  of  maintaining  and  increasing  the 
duties  beyond  the  minimum  fixed  by  the  present  Article  in  those 
regions  where  they  already  possess  that  right 

Article  XCIII. 

Distilled  liquors  manufactured  in  the  regions  referred  to  in 
Article  XCIL,  and  intended  for  inland  consumption,  shall  be 
subject  to  an  excise  duty. 

This  excise  duty,  the  collection  of  which  the  Powers  undertake 
to  insure  as  far  as  possible,  shall  not  be  lower  than  the  minimum 
import  duty  fixed  by  Article  XCIL 
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Article  XCIV. 

The  Signatory  Powers  which  have  possessions  in  Africa  con- 
tiguous to  the  zone  specified  in  Article  XC,  undertake  to  adopt 
the  necessary  measures  for  preventing  the  introduction  of  spirituous 
liquors  into  the  territories  of  the  said  zone  across  their  inland 
frontiers. 

Article  XCV. 

The  Powers  shall  communicate  to  each  other  through  the  office 
at  Brussels,  and  according  to  the  terms  of  Chapter  V.,  information 
relating  to  the  traffic  in  spirituous  liquors  within  their  respective 
territories. 


Baron  Lambermont  expressed  his  appreciation  of  Mr.  Grant 
Mills1  paper. 

M.  le  Chevalier  Descamps  pointed  out  that  the  Congo  State 
had  always  supported  the  claim  for  higher  duties,  and  was  now 
endeavouring  to  induce  the  Portuguese  Government  to  agree  to 
raise  the  duties  jointly  on  both  sides  of  the  Congo  river. 

Mr.  H.  R.  Fox  Bourne  proposed  the  following  resolution, 
which  was  seconded  by  the  Rev.  J.  Grant  Mills  : — 

11  That  this  Conference  is  of  opinion  that  the  supply  of  alcoholic 
liquors  to  the  natives  of  Africa,  as  at  present  carried  on, 
is  pernicious,  and  calls  for  immediate  and  effective  restric- 
tion, by  entire  prohibition  where  possible,  and  elsewhere 
by  the  imposition  of  high  duties  and  licenses.  It  therefore 
earnestly  appeals  to  the  several  European  Powers  having 
possessions  in  Africa  to  take  such  individual  and  conjoint 
action  as  will  secure  enforcement  and  adequate  extension 
of  the  principle  established  in  the  Brussels  General  Act 
of  1892." 
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Professor  Corsi  thought  the  resolution  hardly  strong  enough. 
It  did  little  more  than  re-affirm  the  principle  laid  down  at  the 
Brussels  Conference. 

The  President  pointed  out  that  the  resolution  called  for  an 
improvement  on  the  existing  state  of  things.  He  suggested, 
however,  that  the  phrase  "higher  duties  and  licenses"  be  sub- 
stituted for  "  high  duties  and  licenses." 

The  suggestion  having  been  accepted,  the  resolution  was  put, 
and  adopted  turn.  con. 

The  Slave  Trade  since  the  Brussels  Anti-Slavery 
Convention. 

Mr.  Joseph  G.  Alexander,  LL.B.,  London,  Hon.  General 
Secretary  of  the  Association,  said : — 

The  following  review  of  anti-slavery  work  under  the  General 
Act  of  1890  has  been  kindly  prepared  for  me  by  Mr.  J.  Eastoe 
Teall,  Assistant  Secretary  of  the  British  and  Foreign  Anti-Slavery 
Society,  in  view  of  the  fact  that  the  Annual  Conference  of  this 
Association  takes  place  this  year  in  the  city  which  was .  so 
appropriately  selected  as  that  of  the  Anti-Slavery  Conference  five 
years  ago. 

1890  to  1895  in  Africa. 

Five  years  have  now  elapsed  since  the  signature  of  the  General 
Act  of  the  Brussels  Conference — an  Act  which  has,  not  inaptly, 
been  termed  the  Magna  Charta  of  the  African  race.  Sufficient 
time  has,  therefore,  gone  by  for  an  impartial  examination  and 
friendly  criticism  of  the  initial  measures  which  have  been  taken 
by  those  of  the  Signatory  Powers  which  have  acquired  territory 
in  Africa,  either  by  direct  annexation  or  by  assumption  of  a 
Protectorate. 

During  the  period  under  consideration  vast  tracts  of  territory 
have  come  under  the  control  of  the  great  Powers,  so  that  for  all 
practical  purposes  it  may  be  taken  that  almost  the  whole  of  the 
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African  Continent  is  now,  more  or  less,  the  dependency  of  some 
European  State. 

With  the  gradual  occupation  of  these  newly  acquired  territories, 
measures  largely  connected  with  the  establishment  of  authority 
have  been  promulgated,  such  as  the  prohibition,  or  limitation  to 
Europeans,  of  the  traffic  in  arms  and  ammunition,  to  which  have 
been  added  regulations  with  respect  to  the  importation  of  in- 
toxicating liquors.  These  measures,  however,  do  not  come  within 
the  scope  of  the  present  paper,  and  will,  no  doubt,  be  dealt  with 
by  competent  persons. 

It  is  hoped  that  the  following  brief  outline  of  the  principal 
measures  adopted  by  the  Powers  in  the  territories  under  their 
control  will  prove  of  interest,  and  call  forth  from  the  present 
Conference  a  reiteration  of  its  former  resolutions  against  the 
institution  of  slavery. 

The  Congo  State. — Since  1891  the  authorities  of  this  State 
have  extended  their  power  far  into  the  interior  of  Africa.  At  that 
date  the  furthest  stations  occupied  were  Stanley  Falls  and 
Lusambo;  in  1894  many  chains  of  posts  were  in  existence  along 
the  rivers  Welle  and  Aruwimi,  across  Manyema  and  Katanga  up 
to  the  furthest  frontiers  of  the  possession.  Parallel  with  this 
extension  of  power  has  progressed  the  establishment  of  judicial 
administration ;  for  whereas  five  years  ago  the  action  of  regular 
justice  was  confined  to  the  Lower  Congo,  at  the  present  time 
magistrates  are  also  to  be  found  exercising  jurisdiction  in  the 
Upper  Congo,  notably  at  Leopoldville  and  Nouvelle-Anvers.  A 
stringent  measure  against  slave-raiding,  involving  the  infliction  of 
the  capital  penalty  in  special  cases  and  of  fine  and  imprisonment 
in  others,  has  been  passed  and  enforced  on  several  occasions. 
The  flotilla  has  been  increased  from  eleven  to  nineteen  vessels, 
and  the  construction  of  a  railway  between  Matadi  and  Stanley 
Pod  is  steadily  progressing.  Initial  measures  for  establishing 
telegraphic  communication  have  been  carried  into  effect 

Missionaries  have  been  protected,  agricultural  and  professional 
colonies  have  been  organized  by  the  State  for  the  education  and 
maintenance  of  liberated  slave  boys. 
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Girls  who  have  been  liberated  or  abandoned  find  an  asylum 
in  special  establishments  directed  by  Sisters,  which  have  been 
founded  by  private  benevolence,  under  the  patronage  of  the 
Government 

France. — The  objection  by  France  to  agree  to  certain  clauses 
of  the  General  Act  with  respect  to  the  grant  of  the  flag  to  native 
vessels,  to  the  crew  list,  and  manifest  of  negro  passengers,  etc, 
left  this  question  as  it  was  before  the  passing  of  the  Act ;  although 
subsequently  in  a  Note  Verbale  that  Power  agreed  to  spontaneously 
apply  such  clauses  herself  in  the  territory  of  Obock,  and,  accord- 
ing to  necessity,  in  Madagascar  and  the  Comoro  Islands.  The 
abuse  of  the  French  flag  by  the  Arabs  has,  however,  continued, 
and  in  one  case,  whilst  the  slaves  were  taken  out  and  liberated 
at  Zanzibar,  the  vessel  and  crew,  which  had  been  sent  for  trial 
to  Reunion,  were  acquitted. 

In  the  French  establishments  on  the  African  mainland  one 
is  pleased  to  find  marks  of  progress,  notably  in  the  Gulf  of 
Benin,  where  the  laws  of  France  respecting  judicial  administra- 
tion and  police  have  been  applied,  as  well  as  the  law  against  the 
Slave  Trade  of  March  183 1 ;  whilst  in  treaties  with  some  of  the 
native  tribes  clauses  abolishing  the  traffic  in  slaves  and  human 
sacrifices  have  been  inserted  Many  thousands  of  slaves  who  had 
sought  the  protection  of  the  French  flag  have  been  declared  free 
and  sent  back  to  their  country  of  origin. 

In  the  French  Soudan  "Liberty  villages"  have  been 
formed  in  the  neighbourhood  of  each  post,  where  slaves  liberated 
from  caravans,  or  who  have  sought  refuge  under  the  flag,  are 
placed.  The  masters  of  escaped  slaves  have  three  months  to 
reclaim  them ;  if  they  fail  to  do  so,  the  slaves  are  entitled  to 
certificates  of  liberty. 

In  French  Guinea  some  of  the  slaves  have  been  liberated, 
but  it  is  to  be  regretted  that  the  authorities  have  not  carried 
out  the  law  of  the  Republic  as  to  slavery,  and  have  favoured  a 
system  of  "  ransom  "  which  is  much  to  be  deprecated. 

Germany. — Although  the  penal  code  of  the  Empire  is  declared 
to  be  binding  in  the  German  Protectorates  in  Africa,  various  local 
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measures  have  been  passed,  so  far  as  slavery  and  the  slave  trade 
are  concerned,  which  it  is  impossible  to  reconcile  with  that  Code ; 
for  whereas  under  its  provisions  slavery  is  unlawful,  yet  under  the 
local  laws  that  institution  remains  practically  untouched  Here, 
too,  a  system  of  so-called  "  ransom  "  has  been  established,  under 
which  a  slave  who  has  been  transferred  in  any  way  to  a 
European  is  entitled  to  his  liberty,  but  he  has  to  redeem  by  his 
services  the  amount  of  his  ransom  money.  There  can  be  little 
doubt  that  this  system  tends  to  stimulate  the  slave  trade,  and  the 
German  authorities  cannot  expect  much  progress  to  take  place  in 
their  territory  so  long  as  they  recognise  slavery  as  an  institution. 
On  the  other  hand,  they  are  very  strict  in  their  endeavours  to 
prevent  the  export  of  slaves  by  sea.  Steam  communication  on 
Lake  Nyasa  has  been  established,  and  the  making  of  a  railway  in 
German  East  Africa  is  being  undertaken. 

Italy. — In  the  Italian  Colony  of  Eritrea  very  few  slaves  are 
reported  as  having  had  recourse  to  the  authorities,  although  they 
can  obtain  their  liberty.  The  authorities  believe  that  the  slaves 
are  aware  of  the  fact  that  they  have  the  same  rights  before  the 
law  as  their  masters.  Independent  testimony  speaks  favourably 
of  the  treatment  of  the  natives,  judicial  and  otherwise,  by 
the  Italian  authorities.  Here,  too,  a  light  railway  has  been 
constructed  for  a  short  distance  into  the  interior. 

Spain. — A  Treaty  embodying  the  provisions  of  the  Brussels 
Act  has  been  signed  between  Great  Britain  and  Spain,  in  sub- 
stitution for  older  treaties. 

Portugal. — Laws  have  been  passed  for  carrying  into  effect  the 
Brussels  Act  in  African  territories. 

Great  Britain.— Since  the  signature  of  the  Brussels  Act, 
England  has  assumed  the  Protectorate  over  Zanzibar,  ceding  to 
Germany  the  Colony  of  Heligoland,  and  recognising  the  Pro- 
tectorate of  France  over  Madagascar,  in  return  for  the  acquiescence 
of  those  Powers  in  her  proceedings.  But  her  anti-slavery  policy 
of  nearly  three-quarters  of  a  century  has  not  been  maintained. 
On  the  assumption  of  the  Protectorate,  instead  of  decreeing  the 
abolition  of  slavery  as  in  other  Protectorates,  the  British  authorities 
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allowed  the  issue  of  a  decree  whereby  the  status  of  slavery  was 
recognised  and  in  some  points  strengthened.  The  British  and 
Foreign  Anti-Slavery  Society,  with  the  desire  of  ascertaining  the 
true  facts  of  the  case,  early  in  the  present  year  despatched  a 
Special  Commissioner  to  inquire  into  the  state  of  affairs  in 
Zanzibar  and  its  dependent  island  of  Pemba.  His  report  shows 
that  there  are  probably  some  266,000  slaves  in  the  two  islands ; 
that  they  have  no  civil  rights ;  that  very  few  children  are  born  to 
slaves ;  that  a  considerable  importation  and  exportation  of  slaves 
still  takes  place ;  that  the  system  of  "  porters "  is  a  branch  of 
the  traffic ;  and  that  great  cruelty  is  sometimes  practised,  with  a 
consequent  exceedingly  high  death-rate.  In  fact,  the  position  of 
the  slaves  is  no  better  than  it  was  before  the  advent  of  European 
control 

A  Government  "  Gazette  "  is  issued  every  week,  and  the  Mari- 
time Bureau,  established  by  the  Brussels  Act,  is  in  full  operation. 
Regulations  as  laid  down  in  the  Act  are  carried  out  with  respect 
to  native  dhows. 

In  British  Central  Africa  much  fighting  has  taken  place 
with  some  of  the  leading  native  chiefs,  who  were  also  interested 
in  the  slave  trade ;  but  here,  as  in  Zanzibar,  no  attempt  has  been 
made  to  abolish  slavery,  whilst  a  form  of  "ransom"  has  been 
introduced  by  some  of  the  Europeans  which  is  open  to  all  the 
objections  that  have  been  raised  to  the  system  elsewhere. 
Steamers  have  been  placed  on  Lake  Nyasa,  and  regular  postal 
communication  established.  A  newspaper  appears  at  intervals 
more  or  less  frequent,  and  periodicals  are  issued  from  the  various 
Mission  presses. 

In  British  East  Africa  the  Company  which  was  established 
some  few  years  ago  by  philanthropic  and  commercial  gentlemen 
in  England,  has  been  compelled  to  withdraw,  and  its  territory  has 
passed  under  direct  Government  control.  In  the  province  of 
Witu,  anti-slavery  measures  which  had  been  arranged  by  the 
Company  with  the  native  chiefs  have  been  swept  on  one  side,  and 
slavery  remains  just  as  it  was  before  the  Company  commenced 
operations.      The    projected    railway  from  Mombasa  to  Lake 
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Victoria,  which  is  about  to  be  constructed  by  the  British  Govern- 
ment, it  is  hoped  will  do  much  to  substitute  the  iron  for  the 
human  horse  in  that  portion  of  Africa ;  and  thus  put  an  end  to 
the  system  of  porterage  which  is  the  cause  of  so  much  suffering 
and  desolation. 

The  foregoing  review  is  not  altogether  encouraging.  The 
course  of  events  has  brought  to  light  only  too  clearly  the  most 
serious  defect  of  the  Brussels  Act.  The  resolutions  unanimously 
adopted  by  the  Milan  Conference  of  this  Association  in  1883  laid 
down  the  important  principle  that  the  institution  of  slavery  is 
"  contrary  to  natural  law,"  and  applied  this  principle  to  the  various 
cases  in  which  the  status  of  slavery  comes  in  question  in  inter- 
national relations.  The  Brussels  Conference  sought  to  destroy 
the  slave  trade,  without  directly  attacking  the  institution  of 
slavery,  which  is  the  root  of  that  traffic.  One  cannot  help  asking 
the  question,  Is  it  not  time  that  the  European  Powers  should  cease 
to  tolerate  so  great  an  evil  and  an  injustice  as  slavery  in  any  of  the 
territories  subject  to  their  protection  and  control  ?  Throughout  the 
greater  part  of  the  African  Continent  the  system  prevails,  accom- 
panied with  all  the  horrors  of  the  slave  hunt,  the  slave  march,  and 
the  slave  market  Spasmodic  attempts  to  crush  slave-hunting  here, 
or  to  intercept  caravans  there,  are  of  but  little  use,  so  long  as  the 
State  authorities  and  others  make  use  of  the  labour  of  slaves,  and 
acknowledge  the  right  of  man  to  hold  property  in  his  fellow-man. 
Surely  the  time  has  come  when  the  Courts  of  Justice  should  be  open 
to  every  individual  member  of  each  independent  State,  and  slavery 
as  a  status  be  unknown.  Through  the  dim  ages  has  been  handed 
down  the  maxim  of  the  jurists  of  old  :  "  Fiat  justitia,  ruat  ccelum.*' 
It  is  for  a  continuation  and  expansion  of  the  policy  expressed  in 
that  maxim  that  we  plead,  feeling  convinced  that  the  jurists  of 
to-day  will  accept  the  trust  which  has  been  bequeathed  to  them 
by  their  forerunners,  and  demand  at  the  hands  of  their  respective 
nations  that,  at  all  cost,  justice  shall  be  done  to  every  person 
dwelling  beneath  the  protection  of  their  flags. 
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Mr.  Alexander  concluded  by  proposing  the  following  reso- 
lution : — 

"This  Association,  re-affirming  the  principle  laid  down  at  its 
Milan  Conference  in  1883,  that  slavery  is  contrary  to 
natural  law,  expresses  the  desire  that  all  European  nations 
should,  in  their  African  possessions  and  protectorates, 
cease  to  recognise  slavery  as  a  status  implying  the  depri- 
vation of  legal  rights,  and  should  thus  put  an  end  to 
slavery,  and  to  the  cruel  slave  raids  by  which  it  is  fed, 
without  any  violent  subversion  of  existing  domestic  insti- 
tutions." 

He  reminded  the  Association  that,  at  its  Milan  Conference  in 
1883,  Senhor  Nabuco,  the  distinguished  Brazilian  abolitionist, 
brought  forward  a  series  of  resolutions  on  the  subject,  which, 
after  careful  revision  by  a  strong  representative  Committee,  were 
unanimously  adopted  by  the  Conference.  At  that  time  slavery 
was  still  recognised  in  Brazil  as  a  legal  institution,  and  the  general 
scope  of  the  resolutions  was  to  declare  that,  in  international 
relations,  the  status  of  slavery  ought  not  to  be  recognised.  The 
second  of  those  resolutions  enunciated  the  pregnant  truth,  on 
which  the  whole  of  them  were  based,  that  "  Slavery  [is]  contrary 
to  natural  law."  In  view  of  the  development  of  international  law 
since  1883,  as  evidenced  by  the  declarations  contained  in  the 
General  Acts  of  the  Berlin  and  Brussels  Conferences,  the  Asso- 
ciation was  now  asked  to  take  a  step  in  advance,  and  to  call  upon 
the  European  nations,  which  have  divided  amongst  them  the 
protectorate  of  the  greater  part  of  Africa,  to  refuse  to  recognise 
the  status  of  slavery  in  their  own  protectorates.  The  measure 
proposed  by  the  resolution  had  been  carried  out  with  the  best 
results  in  India,  in  the  Gold  Coast,  and  in  some  other  British 
possessions  and  protectorates. 

Dr.  W.  Evans  Darby  seconded  the  resolution. 

M.  le  Chevalier  Descamps  (Louvain)  supported  the  resolution. 
He  said  that  it  was  to  the  same  effect  as  the  new  law  on  the  subject 
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adopted  by  the  Congo  State,  which  forbids  the  recognition  of 
slavery  as  a  status  giving  rise  to  any  difference  of  rights  between 
one  man  and  another.  He  referred  to  the  express  declarations 
made  by  the  late  Lord  Vivian,  British  Plenipotentiary  at  the 
Brussels  Anti-Slavery  Conference,  that  slavery  must  not  be  recog- 
nised, either  directly  or  indirectly,  and  that  Great  Britain  could 
not  be  a  party  to  any  other  position  than  this.  He  expressed 
satisfaction  with  the  final  clause  of  the  resolution,  pointing  to  a 
simple  change  in  the  law,  without  any  direct  or  violent  inter- 
ference with  domestic  customs. 

Mr.  Snape  would  not  oppose  the  resolution,  for  which  he 
should  certainly  vote,  but  wished  to  point  out  what  he  considered 
to  be  the  effect  of  that  resolution.  It  would  work  a  revolution 
which  was  probably  hardly  estimated,  as  it  would  give  domestic 
slaves  the  power  to  refuse  to  be  hired  out. 

Mr.  Fox  Bourne  heartily  supported  the  resolution,  and  thought 
Mr.  Snape  Could  hardly  have  read  its  last  clause.  There  was  no 
idea  in  the  resolution  that  slaves  should  be  liberated  against  their 
will ;  and  this  he  thought  very  wise,  as  he  had  more  than  once 
heard  of  the  harm  done  in  certain  British  possessions  in  West 
Africa  by  action  almost  amounting  to  the  forcing  of  slaves  to 
leave  their  masters,  when  they  were  perfectly  content 

Mr.  W.  Griffith  said  the  proposal  was  one  that  commended 
itself  to  the  dictates  of  humanity,  and  the  objections  referred  only 
to  details.  We  may  well  recommend  the  Governments  to  adopt 
the  proposed  course.  Slaves  would  not  only  have  their  personal 
rights  secured,  but  it  would  be  impossible  to  separate  members  of 
the  same  family  from  each  other. 

The  resolution  was  adopted  turn.  con. 

The  Conference  then  adjourned. 
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THURSDAY,  3RD  OCTOBER. 

Morning  Sitting. 

The  Conference  re-assembled  at  10  a.m.,  the  President,  Sir 
Richard  E.  Webster,  in  the  chair. 

The  Minutes  of  the  previous  day's  sittings  were  read,  approved, 
and  signed. 

Collisions  at  Sea. 

Baron  Lambermont  read  the  following  note  prepared  by  him 
for  the  Conference,  "  k  titre  de  renseignemenk"  He  at  the  same 
time  presented  the  Association  with  the  Proceedings  of  the  Inter- 
national Congress  of  Commercial  Law,  held  at  Antwerp  in  1885 
and  at  Brussels  in  1888.* 

Abordage—Faute  commune — Repartition  du  dommage. 

Cette  question  a  fait  partie  du  programme  du  Congrfes  Inter- 
national de  Droit  Commercial,  k  la  session  d'Anvers  en  1885  et  k 
celle  de  Bruxelles  en  1888. 

1885. — A  Anvers,  elle  Aait  comprise  dans  le  n°  58.  Elle  rat 
tranch&  en  commission,  sur  la  proposition  de  M.  Picard,  par  la 
decision  suivante,  conform&nent  au  Code  beige  et  au  droit 
francais: 

S'il  y  a  faute  commise  k  bord  des  deux  navires,  il  est  fait  masse 
des  dommages,  lesquels  sont  supports  par  les  deux  navires  dans 
la  proportion  de  la  gravity  qu'ont  eue  les  fautes  respectivement 
constat&s  comme  causes  de  l'^vfenement. 

Dans  la  discussion  generale,  Sir  John  Gorst,  Solicitor  Gdne'ral 


•  They  may  be  •  consulted  by  members  of  the  Association  at  its  office, 
33,  Chancery  Lane,  London. 
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(barreau  de  Londres),  fit  ressortir  la  difficult^  de  d&erminer  la 
part  de  responsabilite  incombant  k  chacun  des  navires.  Cette 
difficult^  justifie  le  syst&me  anglais. 

M.  Clunet  (Journal  du  Droit  International  priv^  de  Paris) 
d&endit  les  conclusions  de  la  Commission.  MM.  Engels 
(Societe  d'assurance  le  Lloyd,  Anvers)  et  Wendt  (Vice-President 
de  FAssociation  pour  la  Riforme  et  la  Codification  du  Droit  des 
Gens)  se  rang&rent  de  Favis  de  Sir  John  Gorst  M.  Ulrich 
(International  transport  Versicherungs  Verbund,  Berlin)  d^clara 
ne  pas  faire  de  difficult^  d' accepter  la  proposition  de  la  Com- 
mission. Celle-ci  fut  defendue  par  MM.  Smekens  et  Picard  et 
adoptee  k  Funanimite  sauf  4  voix :  ceiles  de  MM.  Travers  Twiss 
(President  de  FAssociation  pour  la  Rtforme  et  la  Codification  du 
Droit  des  Gens,  Londres),  Wendt,  Engels  et  Gorst  (Voir  pages 
296  k  302  et  426  des  Actes  du  Congrfes  d* Anvers  1885.) 

1888. — En  1888,  la  proposition  de  la  Commission  beige  rut 
conforme  k  la  decision  prise  en  1885. 

Pendant  le  Congrfes,  elle  fut  combattue  en  Commission  par 
M.  Sieveking  (President  de  la  Cour  d'Appel  hans&tique  de 
Hambourg)  qui  prtf&ait  le  systfcme  allemand :  chacun  doit  sup- 
porter son  dommage,  et  ne  doit  imputer  qu'k  sa  faute  le  prejudice 
qu'il  a  subi. 

M.  Sieveking  demanda  la  division  de  la  question,  c'est-k-dire 
la  distinction,  au  point  de  vue  de  la  repartition  du  prejudice  cause 
par  un  abordage,  entre  le  navire  et  la  cargaison.  La  question  fut 
divis^e  dans  la  discussion.  M.  Lyon-Caen  (Professeur  k  la 
Faculty  de  droit,  de  Paris)  soutint  la  throne  propos^e  par  la 
Commission  beige,  et  M.  Clunet  ajouta  que  si  dans  certains  cas 
exceptionnels  la  determination  du  degre  de  faute  etait  impossible, 
on  pouvait  admettre  la  theorie  de  la  loi  anglaise,  qui  consiste  k 
partager  le  dommage  par  moitie. 

M.  Lebano  (deiegue  du  Gouvernement  italien)  defendit  cette 
proposition  subsidiaire  de  M.  Clunet,  k  laquelle  M.  Lyon-Caen 
ne  se  rallia  pas.  II  prefera  admettre  que  s'il  est  impossible  de 
determiner  le  degre  de  faute  de  chacun  des  navires,  il  y  aura  lieu 
de  leur  laisser  supporter  k  chacun  leur  dommage. 
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Aucun  des  deux  amendements  n'ayant  obtenu  la  majority  les 
propositions  subsidiaires  furent  ecarte'es. 

Dans  la  discussion  en  assemble  ge'ne'rale  les  m6mes  opinions 
furent  emises,  et  apres  un  deT>at  trfcs  long  auquel  prirent  part 
MM.  Autran,  Platon,  Constant,  Danjou,  Lyon-Caen,  Clunet, 
Vranken,  Martin,  etc,  le  texte  de  la  Commission  beige  fat  adopts, 
avec  un  amendement  provenant  de  la  division  de  la  question 
reclamee  par  M.  Sieveking.  M.  Rolin  Jacquemyns  soutint  la 
throne  du  droit  allemand;  M.  Wendt,  le  systeme  anglais. 

Resolution  : 

"  (Abordage). — S'il  y  a  faute  commune  il  est  fait  masse  des 
dommages  causes :  cette  masse  est  supported  par  chacun 
des  navires  proportionnellement  &  la  gravity  des  fautes 
respectivement  commises. 

"Si  le  dommage  est  imputable  2t  deux  ou  plusieurs  navires, 
tous  re'pondent  solidairement  du  dommage  caus£  aux  tiers. 
La  repartition  de  ce  dommage,  entre  les  navires  auteurs  de 
l'abordage,  a  lieu  suivant  les  regies  admises  ci-dessus." 

(Voir  pages  234  i.  256,  407  et  408,  Actes  du  Congrfes  de 
Bruxelles,  1888.) 

Sir  Walter  Phillimore,  Bart,  D.C.L.,  London,  Vice-Presi- 
dent of  the  Conference,  in  translating  this  communication  into 
English,  pointed  out  that  Sir  John  Gorst  had  made  a  mistake  as 
to  the  existing  law  in  England,  when  he  said,  at  the  Antwerp 
Congress  (p.  298),  that,  in  the  case  of  common  fault,  each  party 
bore  his  own  loss.  He  must  have  been  thinking  of  the  old  rule 
of  the  Common  Law  Courts,  which  the  Judicature  Act,  1875, 
abrogated  in  favour  of  the  rule  adopted  by  the  Admiralty  Courts, 
under  which  the  damages,  in  case  of  common  fault,  were  divided 
equally  between  the  two  ships, 

M.  Louis  Franck,  advocate,  Antwerp,  presented  the  following 
paper,  of  which  he  gave  the  substance : — 
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DES  CONFLITS  DE  LOIS  EN  MATlfeRE  D'ABORDAGE. 

I. 
INTRODUCTION.. 

1.  Les  navires  de  mer  sont  en  etat  presque  permanent  de 
conflits  de  lois,  car  ils  ne  cessent  de  passer  de  pays  en  pays 
qu'en  cessant  de  naviguer  et  de  gagner  du  fret ;  le  conflit  ne  se 
termine  qu'a  heure  de  Tinnavigabilitd 

Voila  deux  vapeurs  de  nationality  diff&entes.  lis  sont  entr^s 
en  collision  en  haute  mer.  Les  n^cessitds  de  la  pratique  ou  les 
hasards  des  lois  sur  la  competence  amfenent  leur  procfes  devant 
le  juge  d'un  pays  que  leur  est  Stranger  a  tous  deux. 

Trois  lois  sont  en  presence. 

La  loi  du  juge,  la  loi  de  la  victime,  et  la  loi  de  Pauteur 
responsable.  Mais  on  ne  sait  qui  est  la  victime,  on  ne  sait  m£me 
s'il  y  a  un  auteur  responsable  I 

II  y  a  trois  lois — quelle  est  celle  qui  va  s'appliquer  a  ce  procfes  ? 

Consid^rez  que  importance  de  ces  passionnants  litiges,  qui 
sont  les  procfes  d'abordage,  est  souvent  considerable. 

Cest  cent  mille  francs ;  c'est  trois  cent  mille  francs ;  c'est  un 
million  !  Le  vapeur  couie  peut  6tre  un  paquebot.  Le  malheur 
a  voulu  que  des  passagers  perissent :  a  un  navire  pr^cieux,  a  une 
cargaison  pr^cieuse,  s'ajoutent  des  vies  humaines  plus  pr^cieuses 
encore.  Tout  cela  est  perdu !  Tout  cela  doit  tee  paye* — oui, 
m€me  les  vies,  et  c'est  justice. 

II  s'agit  d'une  fortune. 

Eh  bien  I  le  sort  de  cette  fortune  peut  dependre  du  choix  de  la 
legislation  qui  r^gira  Fabordage. 

Car  les  legislations  varient  considerablement :  Ferreur  d'ici  est 
bien  souvent  la  verite  de  la-bas.  II  sera  aise  de  s'en  convaincre 
par  un  rapide  apercu  des  contradictions  juridiques  en  cette 
matifere. 
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II. 

LA  DIVERSITY  DE  LEGISLATION  EN  MATlfcRE    J 
D'ABORDAGE. 

2.  Toute  loi  sur  l'abordage  peut  subordonner  Taction  du  chef 
d'abordage  k  l'accomplissement  de  certaines  formality  pr&lables 
— ce  qui  est  la  forme — et  determiner  les  conditions  et  les  limites 
dans  lesqueUes  l'abordage  entratne  une  responsabilitd — ce  qui  est 
lefond. 

3.  Pour  la  forme,  le  droit  beige  et  diverses  autres  legislations  Formes  et 
sont  seVferes :  ne  conserve  son  droit  k  indemnity  que  le  capitaine  recevoir. 
qui  proteste  contre  l'abordeur  k  bref  d&ai,  en  principe  dans  les 

24  heures  de  la  collision.  Et  k  peine  de  nullity,  ce  prot£t  doit 
etre  sum  dans  le  mois  d'une  action  en  justice  !     C'est  dur. 

Aussi  ce  systfeme  formaliste,  si  <£loign<£  de  l'esprit  commercial, 
si  inutile,*  r&init-il  de  moins  en  moins  d'adh&ents.  Mais  quelle 
▼ari&l  de  dispositions  dans  les  autres  lois  I 

Le  Code  italien  exige  encore  un  protSt ;  seulement  le  deflai  de 
24  heures  devient  un  de51ai  de  trois  jours  (art  665  et  923). 

Le  Code  allemand  ne  connatt  plus  ces  d&he5ances  mais  &ablit 
une  courte  prescription  :  deux  ans. 

Mgmes  principes,  en  Hollande,  mais  la  prescription  est  de  trois 
ans,  au  lieu  d'etre  de  deux. 

En  Angleterre  et  aux  £tats-Unis,  le  droit  commun  s'applique ; 
3  ne  faut  ni  protestation,  ni  action  dans  un  dflai  special. 

Une  latitude  complete  alterne  done  avec  une  rigueur  exces- 
sive :  en  passant  d'Ostende  &  Douvres,  ce  qui  &ait  24  heures  ou 
un  mois  devient  le  ddai  de  la  plus  longue  prescription. 

•  L'mutilite*  des  fins  de  non  recevoir  des  art.  232  et  233  de  la  loi  maritime 
beige  (435  et  436  du  Code  de  Comm.  francais)  est  demontree  par  l'exemple 
des  legislations  anglaises  et  amencaines,  et  en  Belgique  meme  par  le  regime 
fa  abordages  des  bateaux  d'intlrieur,  qui  ne  sont  pas  astreints  &  1'observance 
^  ces  articles.  En  France,  ces  fins  de  non  recevoir  ont  lt£  recemment 
wpprimees  (loi  du  24  mars  1891}  et  remplacees  par  une  prescription  d'un  an. 
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Pour  le  m£me  abordage,  Taction  qui  subsiste  au-delk  du  d£troit 
est  ^teinte  en  deck  depuis  des  anne*es. 
Voilk  pour  la  forme ! 

4.  Pour  le  fond,  mgme  diversity. 
Pr^omp-        ^'appreciation  de  la  faute  est  sans  doute  partout  une  question 
Faute.        de  fait  pour  laquelle  le  rfeglement  international  des  routes  sert  de 
guide. 

Mais  plusieurs  legislations  enserrent  la  libre  appreciation  du 
juge  en  une  ou  plusieurs  preemptions  que  d'autres  lois  ne  con- 
naissent  pas. 

En  Belgique,  nulle  prdsomption  de  faute.* 

En  Angleterre,  au  contraire,  la  loi  36  &  37  Vict.,  c.  87,  s.  17, 
impose  au  capitaine  d^fendeur  qui  a  viole*  une  des  rfegles  des 
routes  dont  Tapplication  k  l'espece  etait  possible,  la  charge  de 
prouver  non-seulement  que  cette  violation  n'a  pas  eu  en  fait 
.  ^influence  sur  la  collision  mais  encore  qu'il  est  impossible  qu'elle 
ait  pu  en  avoir.     C'est  done  une  grave  pr&omption  de  faute.  f 

"This  enactment,"  dit  un  arr£t  du  Conseil  prive*,  du  9-10 
mai  1882,  "  renders  it  unnecessary  for  the  plaintiff  to  prove  that 
the  collision  was  occasioned  by  non-observance  of  the  regula- 
tions ;  he  proves  default  on  the  part  of  the  defendant  by  merely 
showing  that  the  regulations  have  been  infringed."^ 

Cest  la  "  statutory  presumption  of  fault" 

Preemption  de  faute  analogue  au  cas  oh  Tun  des  navires  en 
collision  n'a  pas  pretd  assistance  quand  il  le  pouvait§ 

Et  Marsden  estime  que  ces  deux  pr&omptions  s'appliquent 
en  Angleterre  aux  navires  Strangers.  Marsden  a-t-il  raison,  et 
pourquoi  ?  Est-il  juste  qu'un  capitaine  Stranger  qui  peut  ignorer 
ces  lois,  aient  k  les  subir  ? 

Le  conflit  est  aigu  ! 

*  Cassat.  beige,  17  juillet  1890;  Jurisprudence  du  Port  dAnvers,  1892, 
p.  302. 

f  Voir  Marsden  :  The  Law  of  Collisions  at  Sea,  p.  41. 

%  The  Hochung—The  Lapwing.  Aspinall's  Maritime  Law  Cases,  U  v. 
1882-1886,  p.  42. 

§  Marsden,  p.  60. 
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Le  pilotage  donne  lieu  aux  mSmes  difficult^*  :  en  Belgique  et  POocafk 
en  France,  le  pilote  est  le  conseil  du  capitaine ;  et  m£me  quand  il 
commande,  il  n'emp&he  pas  rarmateur  d'etre  responsable  a  regard 
des  tiers,  du  dommage  que  cause  le  navire.*  En  nommant  les 
pilotes,  r£tat  ne  fait  que  de  la  police.  Mais  ces  fictions  et  ces 
distinctions  de  notre  droit  administrate  sont  ^trangbres  aux  esprits 
anglo-saxons  rfpris  de  realitd 

En  Angleterre  et  dans  nombre  de  pays,  l'ordre  du  pilote  obli- 
gatoire  couvre  le  capitaine.  Si  vous  devez  le  prendre,  vous 
n'Stes  pas  libre.  Si  vous  n'6tes  pas  libre,  vous  n'&tes  pas 
responsable. 

H  y  a  done  deux  groupes.  Or  le  navire  peut  appartenir  a  Tun 
des  groupes,  et  le  pilote  a  Tautre.  Que  decider  alors?  Un  pilote 
beige  conduit  un  navire  anglais.  II  le  mene  a  une  collision.  Ou 
on  navire  beige  conduit  par  un  pilote  beige  cause  un  dommage  a 
un  navire  anglais. 

Les  armateurs  sont-ils  tenus?  Oui  en  droit  beige,  non  en 
droit  anglais.  La  jurisprudence  anglaise  s'est  prononc^e  pour 
la  seconde  solution  dans  I'affaire  du  Halley.t  Mais  le  conflit  existe. 

5.  L'antagonisme  va  encore  s'accro! tre. 

Le  proces  a  suivi  son  cours.  Les  enqueues  et  les  expertises 
ont  eu  lieu.  Les  faits  sont  Itablis,  il  est  d<£sormais  decide  qu'il  y 
a  faute  d'un  c6t£,  ou  faute  des  deux  cotes,  ou  qu'il  n'y  a  faute  ni 
d'un  cote'  ni  d'un  autre.  II  se  peut  egalement  que  le  juge  n'ait 
pu  se  former  une  opinion  et  considere  I'anaire  comme  douteuse. 

Voila  les  faits  et  leur  qualification.  Quelles  sont  les  conse- 
quences qui  en  resulteront  pour  la  reparation  du  dommage,  but 
final  dulitige? 

Des  solutions  bien  diverses  se  pr&entent 

*  Com  de  Bruxelles,  4  juin,  1856.  PaHcrisie  btlge%  1857,  ii.  351.  Juris- 
Prudence  du  Port  tfAnvert,  1856, 1  186.  Cour  de  Bruxelles,  30  mai,  1873. 
Pas.  1873,  u*  27&  Une  question  int&essante  est  de  savoir  si  cette  responsa- 
bflite'  subsiste  quand,  sous  la  conduite  du  pilote,  le  navire  endommage  non  un 
autre  navire  mais  une  estacade  ou  un  navire  de  l'£tat.  La  faute  du  pilote 
peut-elle  6tre  invoquee  par  l'£tat  qui  le  nomme  ?    Nous  ne  le  pensons  pas. 

t  L.  R.  9  C.  P.  193,  et  Desjardins,  n°  1121,  p.  117.  J.  de  Dr.  int.prh. 
l87fc  P.  5*9- 
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Abordage  6.  Prbce'dons  par  ordre.  Void  nn  abordage  fortuit?  Cest  un 
malheur.  Personne  n'est  en  faute.  Ici,  au  moins,  on  doit 
s'attendre  a  une  unitd  absolue.  Qui  done  re'pond  de  la  force 
majeure  ?  Mais  cette  unit£  n'existe  pas :  un  navire  est  a  1'ancre 
en  un  endroit  convenable,  un  autre  Taborde  sans  qu'aucune  faute 
puisse  lui  £tre  reproche\  Cest  done  un  abordage  fortuit  I  Nean- 
moins  le  droit  hollandais  et  le  droit  portugais  font  supporter  au 
navire  en  mouvement  la  moitte  du  dommage  de  Faborde\*  II 
n'y  a  pas  faute ;  mais  il  y  a  reparation.  Un  conflit  de  lois  peut 
done  nattre  m€me  pour  l'abordage  fortuit. 

Abordage         7.  Passons  a  l'abordage  dont  la  cause  est  douteuse. 

douteux.  w 

Cest  un  autre  abordage  fortuit,  car  la  faute  qui  n'est  pas 
prouv^e  dquivaut  a  une  faute  qui  n'existe  pas  I 

Erreur ! 

En  cas  d'abordage  douteux,  la  France,  le  Chili,  le  Guatemala, 
le  Honduras  partagent  le  dommage  par  moitid  Dans  le  doute, 
le  juge  ne  s'abstient  pas.  II  condamne  tout  le  monde.  Le  code 
hollandais,  les  codes  turcs  et  egyptiens,  le  code  argentin, 
admettent  Igalement  que  le  doute  du  juge  se  r&out  par  une 
operation  d'arithm&ique,  mais  lis  la  compliquent:  car  ils 
repartissent  le  dommage  proportionnellement  a  la  valeur  des 
navires.  En  Hollande,  les  chargements,  qui  pourtant  n'en 
peuvent  mais,  entrent  aussi  en  ligne  de  compte. 

Au  contraire  1'Angleterre,  l'Allemagne,  l'ltalie,  la  Belgique,  les 
£tats-Unis  estiment  que  si  le  deTendeur  est  en  faute  il  doit 
tout,  mais  que  si  sa  faute  n'est  pas  prouv^e  il  ne  doit  rien. 

Voila  done  trois  solutions  pour  un  m£me  cas. 

Faute.  8.  De  l'abordage  douteux,  passez  a  l'abordage  qui  est  occasjonn<£ 

par  faute. 

La  faute  peut  toe  unilatfrale;  elle  peut  fitre  commune  aux 
deux  navires. 

unikt^raie  ®#  ^  ^  kute  est  un*Que»  toutes  les  legislations  s'accordent 
pour  assurer  un  recours  a  la  victime. 

*  Code  de  Commerce  hollandais,  art  540.    Code  Portugais,  art  1581. 
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Mais  dies  n'entendent  pas  ce  recours  de  la  mtme  maniere. 

Cest  ainsi  qu'en  Hollande,  l'Art  534  du  Code  de  Commerce 
est  interpret  par  diffe'rents  arrets  comme  limitant  les  dommages 
re'cupe'rables  aux  dommages  mate'riels,  directement  subis  par  ce 
navire,  tandis  que  le  ch6mage,  pax  exemple,  occasionne'  au  navire 
aborde'  ou  les  troubles  dans  rindustrie  de  rarmateur  k  raison  de 
la  privation  du  navire,  n'entrent  pas  en  taxe :  *  ce  sont  Ik,  dit-on, 
des  pertes  subies  par  la  fortune  de  terre  et  non  directement  par  le 
navire.  Le  systeme  contraire  prevaut  en  Angleterre,t  en  France,} 
en  Belgique  et  dans  la  plupart  des  legislations. 

Celles-ci  admettent  de  m6me  que  la  partie  l&ee  k  une  action 
taut  contre  le  capitaine  que  contre  le  proprie'taire  du  navire 
abordeur.  Mais  le  code  espagnol  n'accorde  une  action  que 
contre  le  capitaine  et  les  marins  si  l'abordage  est  dd  k  leur 
feute.§ 

En  cas  de  faute  unilate'rale  meme,  il  y  a  done  des  conflits, 
mais  ils  sont  restraints. 

10.  Mais  il  n'en  est  plus  de  m6me  quand  la  faute  est  commune.  Faute 
La  solution  juridique  rationnelle  et  Equitable,  celle  qui  est 
admise  notamment  par  les  codes  beiges  et  fran^ais,  est  de  mesurer 
la  responsabilite*  au  degre*  de  sa  faute :  les  auteurs  des  fautes 
lourdes  doivent  payer  plus  cher  que  les  auteurs  de  fautes  legeres  ! 
Mais  cette  justice  distributive  n'a  pas  cours  en  Hollande,  |)  en 
Allemagne,  au  Chili,  dans  la  Ripublique  Argentine,  ni  dans 
l'Amenque  Centrale :  Ik  la  faute  de  Fun  lave  la  faute  de  l'autre. 
Le  steamer  qui  est  pour  les  9-iol*m*  la  cause  de  la  collision  ne 
doit  pas  un  centime  de  la  fortune  qu'il  a  perdue  parce  qu'une 
faute  tres  l£gere  est  Igalement  releve'e  k  charge  du  capitaine  du 

*  Cette  interpretation  n'est  pas  unanime :  elle  ne  nous  paratt  pas  justifiee  par 
letexte. 

t  The  Cornell.    Cour  d'Amiraute^  17  juin  1880  (Aspinall,  p.  34,  vol.  v.). 

X  Lyon-Caen  et  Renault    Prkis  de  droit  commercial,  ii.  n°  2010,  p.  278. 

f  Desjardins,  n*  11 12. 

I  Code  de  Commerce  hollandais,  535.  Jusqu'a  ce  jour  la  jurisprudence  hoi- 
lanriaise  n'a  pas  eu  a  se  prononcer  sur  le  point  de  savoir  si  ce  principe 
^applique  aux  chargeurs. 
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navire  couie  1  Cest  \k  une  solution  qui  r^volte  profondement  tout 
esprit  habitue  k  ce  principe  clair  et  Equitable  que  la  communaute 
des  fautes  peut  bien  r^agir  sur  le  montant  des  dommages  inter&s, 
mais  ne  doit  jamais  devenir  une  cause  de  justification.  Le  talion 
applique  au  droit  maritime  semble  un  reste  de  legislation  som- 
maire  et  barbare.  Comment  vouloir  qu'un  juge  Stranger 
l'applique  1 

Mais  le  conflit  ne  se  borne  pas  k  ces  deux  thfcses  opposes : 
repartition  proportionnelle  et  disparition  de  toute  responsabilite. 
La  plus  grande  marine  du  monde  est  regie  par  une  solution 
moyenne :  en  Angleterre,  la  faute  commune  oblige  les  deux 
navires  k  intervenir  dans  la  reparation  du  dommage ;  mais  le  juge 
anglais  ne  s'engage  pourtant ;  il  s'arr&e  au  principe ;  il  semble 
reculer  devant  le  dosage  des  fautes ;  quand  il  en  trouve  de  chaque 
cote,  il  s'arrete  et  dit  comme  Salomon :  k  chacun,  la  moitie  de  son 
dommage.4  Enfin,  en  £gypte,  le  dommage  total  est  consider 
comme  une  espfece  d'avarie  commune  et  repartie  entre  les  deux 
navires,  proportionnellement  k  la  valeur  des  corps  et  cargaisons. 

R&tim&  11*  Voilk  quatre  solutions  pour  le  cas  de  faute  commune.     11  y 

en  a  trois  pour  l'abordage  douteux.  II  y  a  des  divergences  pour 
l'abordage  fortuit     II  y  en  a  pour  le  cas  de  faute  unique. 

Quant  aux  fins  de  non  recevoir,  elle  varient  de  pays  k  pays. 
Ajoutez  que  le  droit  d'abandon,  ou  de  limitation  de  responsabi!ite,t 
le  rang  ou  Texistence  du  privilege,  la  competence  des  tribunaux 
ne  sont  pas  plus  uniformes. 

Ajoutez  que  tous  ces  textes  abstraits  aboutissent  k  des  6tres 
vivants  et  k  des  choses  r^elles,  que  ce  sera  tel  armateur,  tel 

*  Cctte  solution  a  etc*  consacree  bicn  souvent.  The  Hochung—  The  Lapwing. 
A  spinal  1,  1882-1886,  42.  Decision  du  Conseil  privl,  9-10  mai  1882. 
Voyez  aussi  C.  d'Amir.  18  avril  1884  {Jour,  de  Dr.  int.  priv.  t  xii.  p.  97). 

t  En  Angleterre,  en  vertu  du  Merch.  Shipp.  Act  1862,  cette  limitation 
s'etend  aux  navires  Strangers.  Le  contraire  e*tait  admis  sous  l'empire  de 
l'Acte  de  1854.  En  Belgique,  le  droit  d'abandon  a  te  reconnu  aux  navires 
grangers.  En  France  la  jurisprudence  de  la  Cour  de  Cassation  est  en  sens 
contraire,  quand  l'abordage  a  lieu  en  pleine  mer,  mais  dans  le  meme  sens 
quand  l'abordage  a  lieu  dans  les  eaux  franchises.  (Cass.  Fr.  10.  7.  95. 
Autran :  Rev.  de  Dr.  mar.,  1895,  p.  294.) 
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chargeur,  et  tel  abordage  determine',  et  que  chacune  de  ces  diver- 
gences de  detail  peut  6tre  ainsi  le  gain  ou  la  perte  d'un  procfes. 
II  importe  done  que  des  principes  admis  partout,  regissent  la 
solution  de  ces  conflits,  de  telle  manure  qu'un  capitaine  n'ait 
pas  besoin,  pour  sauvegarder  ses  droits,  d'avoir  a  son  bord  les  codes 
de  toutes  les  nations. 


III. 

EXPOSt  SOMMAIRE  DES  THEORIES  SUR  LES  CONFLITS  DES 
LOIS  EN  MATlfcRE  D'ABORDAGE. 

12.  Les  solutions  proposes  sont  nombreuses.  Lex  fori. 

L  Dans  beaucoup  de  pays  les  Tribunaux  appliquent  purement 
et  simplement  leur  propre  loi — lex  fori.  Telle  est  la  tendance 
gen&ale  de  la  Jurisprudence  francaise  et  anglaise  au  moms,  pour 
les  abordages  en  pleine  mer. 

Cest  dans  ce  sens  que  Ton  peut  citer  les  decisions  suivantes  : 
Marseille,  8  mai  1861 :  Jourtu  de  Marseille,  1861,  i,  213 ; — C. 
n'Aix,  29  janv.  1866;  mSme  recueil,  1866,  1,  80; — C.  d'Aix, 
27  fgvrier  1870,  Sirey  1873,  2,  165; — C.  de  Montpellier, 
31  mars  1873,  Sir.  1873,  2>  *6s,  et  fourn.  de  Marseille,  1873, 
2,  141 ;—  C.  de  Cass,  fr.,  4  aotit  1875  :  mSme  recueil,  1876,  2, 
80;— C.  de  Paris,  16  fevrier  1882.  (La  loi  du  9  mars  1882, 
et  Journal  de  Droit  intern.  privk>  1883,  p.  145.) 

Comme  autorite*  notable  de  doctrine,  ce  systeme  peut  invoquer 
Asser  et  Rivier,  Droit  international  privk,  n°  113.  "Lorsque 
Fabordage  a  eu  lieu  en  pleine  mer,  il  ne  saurait  €tre  question  d'une 
lex  loci;  mais  il  parait  Equitable  et  naturel  a  deTaut  d'une  loi 
gdn&ale  internationale  d'appliquer  la  loi  du  Tribunal  saisi  (lex 
forty 

En  Angleterre,  les  principes  du  droit  commun  sont  d'appliquer 
la  loi  du  lieu  pour  le  fond  du  droit ;  les  abordages  dans  les  eaux 
&rangferes  sont  done  regies  par  la  loi  ^trangfere,  pourvu  toutefois 
que  cette  loi  ne  soit  pas  contraire  a  une  disposition  formelle  de 
la  loi  anglaise,.  comme  e'est  le  cas  pour  la  responsabilite*  des  arma- 
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teurs  en  cas  oil  le  pilote  est  present  Mais  en  vertu  d'un  texte 
formel  les  abordages  en  haute  mer  sont  jug^es  d'aprfes  la  loi 
anglaise.  "  By  the  Act  above  mentioned  (25  &  26  Victoria, 
c  63),"  dit  Marsden,  p.  208,  "  it  is  provided  with  reference  to  the 
rule  of  the  road  and  the  extent  of  shipowners'  liability,  that  in  the 
courts  of  this  country  foreign  ships  shall  be  judged  by  the  British 
law."  Plus  loin  le  m&ne  auteur  dit :  "  The  law  applicable  in 
this  country  to  cases  of  collision  on  the  high  seas,  where  one  or 
both  ships  are  foreign,  is  the  maritime  law  as  administered  in 
England,  and  not  the  law  of  the  flags1'  (p.  212). 
Loi  du  II.  Une  throne  egalement  absolue  appliquerait  dans  tous  les 

Pavilion. 

cas  la  loi  du  pavilion.  Les  navires  sont  des  meubles  d'une 
nature  particulifere  qui  sont  regis  par  leur  loi  rationale. 

III.  La  plupart   des  autorit&   proposent  de   distinguer,    et 

d'appliquer  tantdt  la  loi  locale  tantdt  la  loi  du  pavilion.    Ce 

systfeme  a  6t6  formula  tant  par  l'lnstitut  de  Droit  international 

que  par  les  Congr&s  d'Anvers  et  de  Bruxelles. 

Svstfcmcdc       L'lnstitut,  dans  sa  session  de  Lausanne  (1888),  a  vote  la 

Droit  inter,  resolution  suivante :  "  Art  I.  En  cas  d'abordage  dans  les  eaux 

national. 

interieures  d'un  pays  entre  navires  soit  de  la  m£me  nationality 
soit  de  nationality  dififerentes,  la  loi  de  ce  pays  doit  6tre 
appliqu^e  pour  determiner  qui  supporte  le  dommage,  dans  quels 
deiais  les  reclamations  doivent  £tre  fornixes,  quelles  formalit^s 
doivent  remplir  les  int^ress^s  pour  la  conservation  de  leurs  droits 
et  quels  sont  les  tribunaux  comp&ents  pour  en  connaitre. 
Art.  II.  En  cas  d'abordage  en  pleine  mer  entre  navires  de  m£me 
nationality  la  loi  du  pavilion  des  navires  doit  £tre  appliqu^e  k 
toutes  les  questions  n&s  de  l'abordage.  Si  l'abordage  a  lieu  en 
pleine  mer  entre  navires  de  nationality  diff&entes,  la  loi  du 
pavilion  de  chaque  navire  sert  k  determiner  qui  doit  supporter  le 
dommage  cause  aux  navires  ou  aux  cargaisons.  Toutefois  le 
demandeur  ne  peut  faire  une  reclamation  qui  ne  serait  pas 
justifiee  d'aprfes  la  loi  de  son  pavilion.  Les  reclamations  doivent 
gtre  formees  dans  les  deiais  presents  par  la  loi  du  pavilion  du 
demandeur  et  aprfes  accomplissement  des  formalites  qu'elle  exige. 
Elles  peuvent  €tre  pontes  indifferemment  devant  un  tribunal 


(    175    ) 

competent  d'aprfes  cette  loi  ou  d'apifes  celle  du  pavilion  du 
dlfendeur.  Art  III.  Les  abordages  qui  ont  lieu  dans  les  caux 
territoriales  d'un  Istat  entre  navires  de  la  mgme  nationality  ou  de 
nationality  diff&entes  doivent  toe  trails  comme  les  abordages 
en  pleine  mer." 

Le  Congrfes  d'Anvers  a  d&idl  de  son  cdtd  que  les  rfegles 
suivantes  devaient  r^gir  les  conflits  de  lois  : — 

"  L'abordage  dans  les  ports,  fleuves  et  autres  eaux  int&ieures 
est  r^gle;  par  la  loi  du  lieu  oh  il  se  produit 

"  L'abordage  en  mer,  entre  deux  navires  de  m£me  nationality, 
est  TigU  par  la  loi  nationale. 

"  Si  les  navires  sont  de  nationality  diff&entes,  chacun  est  oblige 
dans  la  limite  de  la  loi  de  son  pavilion  et  ne  peut  recevoir  plus 
que  cette  loi  lui  attribue." 

Ce  systfeme  intermediate  qui  embrasse  des  divergences  fort 
sensibles,  a  rallte  la  plupart  des  autorite*  de  doctrine  en  France  et 
en  Belgique.* 

IV.  M.  LabW,  dans  une  dissertation  publiee  par  le  Journal  du 
Palais,  1875,  p.  241,  a  dtffendu  l'opinion  qu'en  pleine  mer  ce 
seraient  les  rfegles  de  l'^quit^  naturelle  qui  r^giraient  les  conflits 
de  lois. 

V.  Nous  estimons  qu'il  y  a  lieu  de  s'arrtter  aux  principes 
suivants: — 

1.  Dans  les  eaux  territoriales  d'un  £tat,  l'abordage  est  r^gi  par 
les  lois  de  cet  Istat 

2.  En  pleine  mer,  l'abordage  est  r^gi  par  la  loi  du  pavilion 
quand  cette  loi  est  la  m£me  pour  les  deux  navires. 

3.  II  est  au  contraire  rtfgi  par  le  droit  commun  maritime  quand 
les  deux  navires  appartiennent  a  des  nationality  diflKrentes  dont 
les  lois  sont  ^galement  difi&rentes.  Toutefois  chaque  capitaine 
observe  toujours  sa  loi  nationale  pour  les  actes  conservatoires  de 
ses  droits  et  les  d&ais  de  prescription. 

*  Voye*  notamxnent :—  Lyon-Caen  ct  Renault :  Prlcude  Droit  Commercial \ 
2  toL  p.  290,  n*  2027  (2*  6dii.) ;  Desjardins :  Traitt  de  Droit  Maritime, 
n*  1 121;  Dalloz:  Supplement  au  Rlpertoire,  v*  Droit  Maritime,  n°  1305; 
Victor  Jacobs :  Le  Droit  Maritime  Belge%  t  ii.  950. 
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Originede 

Taction 

d'abordage. 


Conditions 
de  Taction. 


IV. 

DISCUSSION  DES  THEORIES  DE  CONFLITS  DE  LOIS  EN 
MATlfeRE  D'ABORDAGE  MARITIME. 

§  i.  Considerations  g£n£rales. 

13.  Les  obligations  auxquelles  un  abordage  donne  naissance 
ont  leur  base  dans  la  loi  positive,  et  a  ddfaut  de  loi  positive  elles 
sont  fondles  sur  le  droit  comraun  de  toutes  nations. 

En  g£n£ral,  en  effet,  l'abordage  est  un  quasi-d&it  ou  un  ddit : 
or  c'est  en  vertu  de  la  loi  positive  et  du  droit  naturel  que  ces  actes 
sont  une  source  d'obligations. 

Parfois  meme  l'obligation  de  nfparer  le  dommage  nait  de  la  loi 
positive  seule ;  tel  est  le  cas  pour  les  abordages  fortuits  et  mixtes 
dans  les  pays  oh  ils  donnent  lieu  a  indemnity 

14.  De  cette  origine  de  Taction  d'abordage  d&oule  une  conse- 
quence essentielle  qui  domine  toute  la  matifere. 

Naissant  de  la  loi  Taction  d'abordage  est  soumise,  parmi  toutes 
les  lois,  a  celle-la  qui  la  fait  naitre.  Sans  elle,  elle  n'existerait  I 
C'est  done  elle  qui  la  r^git !  Toute  la  solution  des  conflits  de  lois 
en  cette  matifere  tient  dfes  lors  dans  la  solution  de  cette  seule 
question :  quelle  est  dans  chaque  abordage  determine  la  loi  positive 
qui  cr&  le  droit  a  une  indemnity  ? 

Cette  loi  seule  rdgit  la  matifere. 

Or  il  est  aisd  de  comprendre  que  pour  cr&r  le  droit  a  indemnity 
et  r^gir  Tabordage,  la  loi  positive  doit  satisfaire  a  trois  conditions : 
elle  doit,  dans  le  temps,  s'appliquer  aux  faits  au  moment  oh  ils 
se  passent;  elle  doit  rdgir  la  faute  ou  le  fait  qui  est  Moment 
subjectif  de  Tabordage ;  elle  doit  enfin  r^gir  le  prejudice,  qui  en 
est  M&nent  objectit    Vfrifions  ces  trois  formules. 

15.  Inapplicability  de  la  loi  doit  £tre  contemporaine  des  faits  : 
c'est  au  moment  oh  ceux-ci  se  passent,  qu'il  faut  rechercher  la 
loi  qui  les  r^git  Une  loi  dont  un  abordage  ne  relfeve  pas  quand 
il  est  commis  ne  peut  ult^rieurement  le  transformer  en  faute  ou  en 
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regler  les  consequences.  S'il  en  ^tait  autrement,  on  verrait  des 
faits  inoffensifs  dans  le  lieu  oh  ils  ont  6t6  commis,  devenir  coupables 
dans  le  lieu  ou  ils  sont  jug<£s  ;  ce  qui  serait  une  grande  iniquitd 
Une  loi  qui  n'est  pas  encore  applicable  ou  une  loi  qui  n'existe 
pas,  ne  peuvent  faire  naitre  une  action. 

16.  La  seconde  condition  c'est  que  la  loi  invoquee  doit  regir 
Facte  qui  amene  la  collision ;  c'est-a-dire  les  faits  ou  manoeuvres 
qui  en  sont  causes,  et  qui  sont  ou  culpeux  ou  fortuits. 

17.  La  troisieme  condition  c'est  que  la  m£me  loi  doit  6tre 
applicable  au  prejudice  cause*  par  l'abordage. 

Ces  deux  dernieres  conditions  se  justifient  complement.  Tout 
abordage,  meme  fortuit,  suppose  un  fait  ext&ieur  qui  amene  la 
rencontre  et  un  prejudice  qui  en  resulte. 

Plus  specialement  l'abordage  qui  est  un  quasi-delit  comporte 
deux  dements  unis  par  un  lien  de  causality.  C'est  d'une  part  une 
faute,  c'est  d'autre  part  un  prejudice.  Le  prejudice  sans  faute, 
la  faute  sans  prejudice,  ne  donnent  en  droit  commun  aucune  action. 

De  meme  le  fait  fortuit  qui  rapproche  deux  navires  sans  causer 
de  prejudice  n'est  pas  un  abordage  et  la  reciproque  est  vraie. 

C'est  I' union  indivisible  du  fait  ou  de  la  faute  d'une  part  avec 
le  prejudice  d'autre  part  qui  fait  naitre  le  droit 

Des  lors,  il  ne  se  concoit  pas  qu'on  applique  a  l'abordage  soit 
la  loi  de  la  faute  seule,  soit  la  loi  du  prejudice  seule.  Si  ces  lois 
sont  inconciliables,  aucune  ne  fait  naitre  d'action,  parce  que 
chacune  ne  regit  qu'un  fragment  incomplet  de  la  matiere  juridique. 
Leur  applicability  s'arr&e  la  oh  elle  commencerait  a  £tre  feconde. 

Telles  sont  les  trois  conditions  sans  lesquelles  une  loi  positive 
ne  peut  faire  naitre  une  action  d'abordage :  l'unit^  de  temps, 
l'application  a  la  faute,  et  l'application  au  prejudice. 

Si  aucune  loi  positive  ne  satisfait  a  ces  trois  conditions,  il  y  a 
lieu  pour  le  juge  de  statuer  en  droit  commun. 

Notre  formule  est  done  que  les  conflits  de  la  loi  doivent  se 
resoudre  en  matiere  d'abordage  par  la  loi  qui  cree  le  droit  de  la 
reparation  et  a  de*faut  de  cette  loi  par  le  droit  commun. 

N 
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Lex  fori.  18.  Appliquons  cette  m&hode. 

La  loi  du  juge  saisi  de  Taffaire  ou  lex  fori  est  tout  d'abord 
&artee  par  la  condition  de  temps. 

En  effet  Tapplication  de  cette  loi  depend  du  choix  du  Tribunal, 
c'est-a-dire  d'un  acte  bien  post&ieur  a  Tabordage  et  sans  aucun 
rapport  necessaire  avec  lui. 

Au  moment  oh  l'abordage  a  lieu,  il  est  impossible  que  la  lex 
fori  determine  les  conditions  de  Taction,  qualifie  les  faits  ou  en 
determine  les  consequences.  En  effet,  cette  loi  n'est  pas  encore 
applicable,  puisqu'aucune  action  n'est  encore  intent^e.  Pour  que 
cette  action  soit  intense  il  faut  au  contraire  supposer  un  droit 
pr&xistant,  une  obligation  de'ja  n& ;  et  comme  cette  obligation 
nait  d'une  loi  positive  ou  du  droit  commun,  il  faut  bien 
reconnaitre  que  ce  sont  ces  derniers  qui  regissent  la  collision  et 
non  la  loi  du  Tribunal  saisi  au  hasard ! 

Eaux  m  19.  La  loi  du  for  &ant  ainsi  6c&n6e,  il  importe  de  distinguer 

territorial  cs* 

entre  la  collision  qui  se  produit  dans  les  eaux  territoriales  et 
celle  qui  a  lieu  en  haute  mer. 

Dans  les  eaux  territoriales,  il  y  a  une  loi  qui  existe  au  moment 
de  Tabordage,  qui  r^git  les  manoeuvres  et  qui  r^git  le  prejudice. 
Cette  loi  qui  satisfait  ainsi  aux  trois  conditions  n&essaires  pour 
faire  nattre  Taction  est  la  loi  locale. 

Cest  elle  qui  s'applique,  et  elle  s'applique  aux  fins  de  non 
recevoir,  aussi  bien  qu'au  fond.  Dans  les  eaux  locales,  la  loi 
locale.* 

Hmute  mer.  20.  En  haute  mer  la  situation  est  diflterente.  La  pleine  mer 
est  a  tous.     Mare  natura  omnibus  patet. 

Sur  ce  vaste  domaine  nulle  loi  positive.  II  en  r&ulte  que 
chaque  navire  reste  en  principe  soumis  a  sa  loi  nationals.  Autant 
de  lois  que  de  pavilions  ! 

En  cas  d'abordage,  il  s'agit  done  de  verifier  si  une  loi  nationale 

*  Laurent,  Droit  international \  viii.  n9  io.  Victor  Jacobs,  ii.  n%  950. 
C.  de  Bruxelles,  21  nov.  1884  ;  Paris,  1885,  ii.  39. 
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determine  satisfait  aux  trois  conditions  sans  lesquelles  elle  ne 
peut  faire  naltre  Taction  d'abordage. 

Quant  au  temps,  il  n'y  a  point  de  difficulty :  au  moment  de 
l'abordage  chaque  navire  est  re'gie  par  sa  loi,  qui  est  done 
contemporaine  de  l'evenement 

Mais  il  en  est  autrement  pour  les  deux  autres  conditions.  II 
faut,  avons-nous  dit,  que  ce  soit  la  m£me  loi  qui  re'gisse  et  la 
faute  et  le  prejudice. 

Tel  est  le  cas  si  deux  navires  battent  le  m£me  pavilion. 

Tel  est  encore  le  cas  si  la  legislation  de  deux  navires  de  pavilion 
different  est  la  m£me. 

Mais  tel  n'est  plus  le  cas  si  les  deux  legislations  sont  differentes. 
Dans  cette  hypothese,  il  n'y  a  pas  de  loi  positive  applicable, 
puisqu'il  n'y  a  pas  en  pleine  mer  de  loi  locale  et  puisqu'a  vouloir 
appliquer  la  loi  du  pavilion  on  ne  peut  jamais  trouver  une  loi 
qui  soit  a  la  foisla  lot  du  pavilion  de  celui  qui  souffre  le  prejudice 
et  la  loi  du  pavilion  de  celui  qui  le  cause  par  sa  faute.  II  en  est 
de  meme  s'il  y  a  doute  ou  cas  fortuit 

Dans  ce  cas,  auctme  loi  positive  n'est  applicable,  et  e'est  le 
droit  commun  maritime  ou  m6me  le  droit  naturel  qui  regit 
l'abordage. 

2L  Toutefois  il  n'y  a  aucune  raison  d'e^endre  l'application  de  nnsd^i 
ce  droit  commun  aux  fins  de  non  recevoir.  La  conservation  du 
recours  est  I'effet  d'actes  unilate'raux ;  un  prot£t,  1'intentement 
d'une  action,  1'interruption  d'une  prescription  sont  des  faits 
purement  personnels,  pour  lesquels  aucun  consentement  ou 
aucune  cooperation  de  l'adversaire  n'est  necessaire:  chacun 
observera  done  ici  sa  loi  personnelle,  a  laquelle  il  doit  rester 
soumis  aussi  longtemps  que  cela  n'est  pas  impossible,  A  deTaut 
de  loi  locale,  il  n'y  a  pas  ici  de  conflits  de  lois.  Beige,  je  suis 
soumis  a  la  loi  beige,  j'observe  les  art.  232  et  233.  Anglais,  je 
conserve  mon  recours  sans  protect  II  est  clair  que  je  ne  dois  pas 
me  soumettre  a  une  loi  qui  n'est  ni  ma  loi  nationale  ni  celle  de 
l'abordage. 

Cette  diversity  ne  Ifese  personne,  et  il  n'y  a  la  aucune  contra- 

N   2 
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diction :  dans  un  endroit  ou  ne  rfegne  aucun  droit  positif,  chacun 
accomplit  des  actes  unilat£raux  selon  sa  loi. 
Ju  stations  de  plus  prfes  ces  solutions. 

§  2.  Abordage  en  Eaux  Territoriales. 

22.  Deux  navires  marchands  qui  se  trouvent  sur  le  territoire 
naval  d'un  fetat  sont  soumis  a  la  loi  de  cet  £tat  comme  deux 
Strangers  qui  y  commettent  des  quasi-deiits  sur  la  terre  ferme. 

Ce  n'est  Ik  que  la  consequence  de  la  souverainete  de  cet  Etat. 
En  principe  sa  legislation  etend  sa  force  obligatoire  a  tous  ceux 
qui  se  trouvent  sur  le  territoire.  Or  il  n'y  a  aucune  raison  pour 
que  les  abordages  fassent  exception  a  cette  rfegle.  Outre  qu'ils 
intdressent  la  security  des  voies  navigables,  ils  lfesent  des  tiers 
et  reinvent  done  a  ce  titre  de  ces  objets  d'interSts  generaux 
qu'aucune  legislation  ne  saurait  convenablement  n^gliger,  et  qui, 
a  defaut  de  loi  sp&iale,  sont  partout  regies  par  la  loi  generate  ou 
par  la  coutume.* 

II  n'existe  a  notre  connaissance  aucune  nation  qui  ait  fait  une 
loi  sur  l'abordage  uniquement  applicable,  mSme  dans  son  terri- 
toire, a  ses  propres  nationaux. 

La  loi  beige  maritime  ne  contient  a  cet  egard  aucune  restriction. 
II  en  est  de  merae  de  la  loi  fhu^aise.  La  loi  hollandaise  du 
19  mai  1829  implique  que  les  quasi-deiits  commis  sur  le  territoire 
hollandais  sont  regis  par  le  code  maritime  n^erlandais. 

II  est  enfin  plusieurs  legislations  qui  soumettent  expressement 
les  navires  etrangers  a  ces  lois. 

23.  Cette  loi  positive  est  celle  qui  fait  naftre  la  responsabilite 
et  elle  est  naturellement  applicable  quel  que  soit  le  pavilion  des 
navires  en  eaux. 

Cela  n'est  pas  douteux  quand  ces  pavilions  sont  differents. 
Nul  ne  concevrait  que  deux  navires  fransais  s'abordant  dans  la 
Tamise  pussent  y  invoquer  la  loi  de  leur  pavilion.     Ils  sont  sur 

*  La  jurisprudence  tend  partout  a  se  fixer  en  ce  sens.  Laurent,  Droit 
intern,  viii.  n°  10.  Victor  Jacob,  Droit  Maritime,  ii.  950.  C.  de  Bruxellcs, 
7[avril  1880 ;  Anvers,  14  mai  1895.    Jur.  du  Port  cTAnvers,  1895,  P-  36l» 


(  1*1  ) 

territoire  anglais  et  sourais  k  la  loi  anglaise.  C'est  done  elle 
qui  r^git  le  ddbat,  m£me  s'il  est  port^  devant  des  tribunaux 
fran^ais,  et  qui  le  r^git  pour  les  fins  de  non  recevoir  comme  pour 
le  fond.* 

S'il  en  &ait  autrement,  on  verrait  les  m£mes  faits  r^gis  h 
Tint^rieur  d'un  mfime  pays  par  les  lois  de  toutes  les  nations. 
Cela  est  dvidemment  impossible. 

24.  En  vain  dirait-on  que  notre  formule  est  en  d&aut  au  cas  Na*iretde 

m£mc 

oil  le  m&ne  pavilion  flotte  sur  les  deux  navires.  La  loi  de  ce  nationality 
pavilion  unique  est,  dit-on,  contemporaine  de  l'abordage,  r^git  la 
faute  de  Tun  des  capitaines  comme  elle  r^git  le  prejudice  subit 
par  l'autre  navire.  C'est  1&  une  erreur  de  droit  des  gens.  En 
effet,  la  fiction  de  rexterritorialit^  ne  s'&end  pas,  dans  les  eaux 
int&ieures,  aux  navires  de  commerce. 

Les  navires  des  £tats  Strangers  et  les  navires  qui  ont  des 
souverains  Strangers  k  bord  jouissent  seuls  du  privilege  de 
rexterritorialit&t 

On  peut  y  ajouter  les  navires  qui  ne  font  que  passer  par  la 
mer  tenitoriale.  Mais  ce  principe  n'est  pas  universellement 
admis  et  ne  Test  notamment  pas  par  l'Angleterre.J 

Toujours  est-il  certain  que  le  simple  navire  marchand  ne  jouit 
(faucune  exterritoriality  proprement  dite,  du  moment  ou  il  se 
trouve  dans  les  eaux  locales. 

II  y  est  done  soumis  k  la  loi  locale,  dans  les  cas  ou,  comme  en 
matifere  de  quasi-ddit,  la  loi  locale  s'applique  k  tout  le  monde, 
meme  aux  Strangers.  Dfes  lors,  il  ne  peut  plus  £tre  question 
d'invoquer  une  loi  du  pavilion  qui  n'est  pas  applicable. 

26.  Sans  doute  les  diffifrends  qui  surgissent  k  bord  entre 
personnes  appartenant  k  Equipage  ou  les  d^lits  qui  s'y  com- 

*  Cette  solution  rencontre  pourtant  de  la  resistance  dans  les  cours  fran- 
caises ;  chaque  fois  qu'un  int^ret  francais  est  engage,  il  y  a  tendance  a  appliquer 
la  loi  du  for.     Voyez  a  ce  sujet  Desjardins,  Droit  Maritime^  n°  1121. 

t  Hefifter,  Das  Europaischt  Volksrecht  der  Gegenwart>  ed.  1888,  p.  177. 

\  Le  Territorial  Waters  Jurisdiction  Act  de  1878  permet  aux  autorites 
britanniques  de  r^primer  tout  delit  commis  dans  la  mer  territoriale  meme  par 
des  Strangers,    (Geffcken  et  Heffter,  p.  180,  n.) 
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mettent  sont,  dans  certains  pays,  soustraits  a  l'autoritd  territoriale  ; 
mais  des  qu'un  tiers  est  16s6,  la  loi  commune  s'applique,  et  le 
navire  et  son  Equipage  sont  soumis  aux  lois  du  lieu,  sans  bene*ficier 
d'aucun  privilege  ni  d'aucune  fiction  d'exterritorialitd  Ces  prin- 
cipes  formulas  dans  l'avis  du  Conseil  d'£tat  francais  du  20  nov. 
1806  sont  universellement  admis.  lis  se  trouvent  rappel^s  dans 
divers  trails  ;  tels  le  traite*  entre  les  £tats-Unis  et  la  Prusse  de 
1828  (art  10),  le  traite*  consulaire  entre  les  fetats-Unis  et  TEmpire 
allemand  du  n  ddc  187 1  (art  13),  le  traite*  Germano-Russe  du 
8  dec.  1874  (art  n),  etc* 

On  ne  peut  done  appliquer  la  loi  nationale,  parce  que,  dans  les 
eaux  tenitoriales  d'un  fitat,  chaque  navire  est  soumis  aux  lois  de 
cet  6tat,  pour  ce  qui  concerne  l'abordage  comme  pour  tout  autre 
quasi-delit 

Quand  le  d6\it  ou  le  quasi-delit  d'abordage  est  commis  dans 
les  limites  de  la  souverainet^  d'un  pays,  nous  estimons  done  que 
la  loi  de  ce  pays  iui  est  seule  applicable. 

S'il  y  a  faute,  elie  ne  peut  donner  lieu  a  reparation  qu'en  vertu 
de  la  loi  qui  lui  donne  ce  caractere  culpeux  et  y  attache  une 
responsabilitd  Cette  loi  est  d'ailleurs  intimement  liee  a  la  police 
et  au  maintien  du  bon  ordre  dans  l'£tat 

Finsdenon       26.  Mais  il  reste  a  appliquer  cette  solution  a  quelques   cas 
dimciles. 

La  loi  territoriale  s'applique-t-elle  aux  fins  de  non  recevoir? 
Nous  avons  ddja  r^pondu  afnrmativement :  si  l'abordage  a  lieu 
dans  les  eaux  beiges,  rien  n'est  simple,  naturel  et  logique  comme 
de  protester  conform&nent  a  la  loi  beige  et  d'agir  dans  les  delais 
qu'elle  impose.  Ces  fins  de  non  recevoir  ne  sont  pas  des  moyens 
de  forme  affifrents  a  Taction  mais  des  conditions  d'existence  de 
celles-ci.  Ce  sont  des  formes  d&isoires.f  C'est  d'ailleurs  la  loi 
locale.     Si  elle  s'applique  efle  doit  s'appliquer  en  entier. 

*  Gcffcken  et  Heffter,  p.  178,  n.  4. 

t  C.  de  Bruxelles,  I  aofit,  1884 ;  Anvers,  14  mai,  1895  :  Jur.  du  Port 
JAnvers,  1895,  i.  360,  et  1884,  p.  334.  Frantz  Despaignet,  Precis  de  Droit 
International  prrvi%  n°  446.  Weiss,  Traiti  HStneniaire  de  Droit  International 
privi,  p.  944.     La  jurisprudence  francaise  est  contraire. 
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27.  Une  seconde  difficult^  est  cclle  de  savoir  quelles  sont  les 
eaux  soumises  a  la  souverainete'  locale.  La  question  releve  du- 
droit  des  gens  et  non  du  droit  international  prive\ 

On  admet  en  general*  que  la  souverainete'  et  la  legislation 
nationale  s'&endent : 

i°.  Aux  cours  (Teau  nationaux,  c'est-a-dire  a  ceux  qui  de  leur 
source  a  la  mer  coulent  sur  le  territoire  d'un  seul  £tat :  le  Volga, 
la  Seine,  la  Tamise. 

2°.  Aux  cours  tTeau  internationaux,  c'est-k-dire  h  ceux  qui 
n'atteignent  la  mer  qu'apres  avoir  emprunte'  les  territoires  de  plu- 
sieurs  £tats :  tels  le  Rhin,  le  Danube,  l'Escaut 

Sans  doute  ces  fleuves  sont-ils,  en  vertu  du  droit  des  gens, 
ouverts  sur  tout  leur  parcours  navigable  au  commerce  de  toutes 
les  nations. 

Mais  chaque  £tat  riverain  n'en  conserve  pas  moins  intacts  ses 
droits  souverains ;  et  c'est  sa  legislation,  sa  juridiction  et  sa  police 
qui  s'appliquent 

Toutefois,  certains  fleuves  comme  le  Danube  sont  soumis  au 
point  de  vue  de  l'abordage  a  une  legislation  commune  :  dans  ce 
cas  ce  regime  special  doit  etre  suivi. 

3°.  Le  territoire  comprend  aussi  les  lacs  et  mers  inteneurs,  les 
golfes,  qui  n'ont  pas  plus  de  io  milles  marins  de  largeur :  tels  les 
lacs  Ladoga  et  Onega,  le  golfe  de  Riga,  le  Zuyderzee. 

Partout  la  loi  locale  s'applique. 

4°.  Enfin  le  territoire  comprend  la  mer  territoriale,  soit  la  mer 
a  trois  milles  marins  des  cdt&,  les  bras  de  mer  et  les  d&roits 
doming  par  les  canons  d'un  £tat,  tels  le  Sund,  qui  est  danois- 
suedois,  le  Bosphore  et  les  Dardanelles,  qui  sont  turcs,  le  Solent, 
qui  est  anglais. 

Peut-on  appliquer  la  loi  locale  a  cette  derniere  partie  des  eaux 
territoriales?t  Nous  admettons  Tafiirmative,  mais  avec  cette 
restriction  que  le  navire  qui  ne  fait  que  passer,  qui  ne  sort  pas 

*  Rivier,  Programme  du  Cours  de  Droit  des  Gens,  p.  51. 

t  Ce  principe  est  discute.  Le  Congres  d'Anvers  et  l'Institut  de  Droit 
International  dans  sa  session  de  Lausanne  (1888)  n'ont  pas  admis  que  la  mer 
territoriale  dut  €tre  asnmilee  a  eaux  nationales  intlrieures. 
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<Tun  port  du  pays  ou  n'est  pas  en  route  pour  un  port,  qui  ne 
mouille  pas  volontairement,  Wn&icie  de  la  fiction  d'exterritorialit£ 
que  le  droit  des  gens  lui  reconnait 

Ici  Pexterritorialite  existe,  et  il  faudra  bien  alors  juger  l'abor- 
dage  comrae  soustrait  k  la  loi  locale. 

II  n'y  aura  plus  de  loi  commune  h.  la  faute  et  au  prejudice, 
sauf  dans  les  cas  ou  soit  le  pavilion  soit  la  legislation  applicable 
sont  les  m£mes  pour  chaque  navire. 

Mais  une  plus  grande  restriction  ne  se  concoit  pas,  car  en 
verite  pourquoi  deux  navires  qui  vont  entrer  dans  la  Tamise,  qui 
viennent  done  volontairement  sur  territoire  anglais,  ne  seraient- 
ils  pas  sounds  k  la  loi  anglaise  ?    Celle-ci  Tentend  si  bien  de  cette- 
manifere  qu'elle  le  proclame  expressdment 

Nous  avons  ainsi  resume  les  principes  qui  doivent  k  notre  sens 
r£gir  Tabordage  dans  les  eaux  territoriales. 


§  3.  De  l'Abordage  en  Haute  Mer. 
i.  Du  cas  oil  les  deux  navires  battent  le  mime  pavilion. 

28.  II  est  rationnel  d'appliquer  k  cette  hypothfese  la  loi  nationale 
commune,  et  non  la  loi  du  tribunal  saisL 

D^jJt  nous  avons  d&nontr^  que  rien  ne  justifie  Implication  de 
celle-ci.  Ce  systfeme  confond  la  competence  et  la  legislation.  De  ce 
qu'un  tribunal  est  competent,  il  ne  d^coule  en  rien  qu'il  doive 
appliquer  sa  loi  nationale.  Admettre  le  contraire,  e'est  supprimer 
le  droit  international  prive. 

Deux  navires  francais  en  cas  d'abordage  douteux  en  mer 
verront  done  partager  le  dommage  par  moitie,  en  quelque  pays 
que  le  proems  se  juge.  Rien  n'est  plus  simple  et  plus  equitable. 
De  m&ne,  tous  deux  auront  du  protester  et  intenter  leur  action 
dans  les  d&ais  legaux. 

Quant  au  chargement,  il  peut  appartenir  k  d'autres  qu'k  des 
nationaux,  mais  ces  chargeurs  ont  connu  k  l'avance  la  nationalite 
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du  navire  par  lequel  ils  exp&iaient :  ils  ont  done  librement 
accept^  de  se  soumettre  a  sa  loL* 

ii.  Du  cas  ou  les  deux  navires  sont  de  pavilions  diffbrentes  mats  ou 
Us  his  sont  identiques. 

29.  Un  navire  beige  et  un  navire  frangais  entrent  en  collision 
en  haute  mer.  Pourquoi  ne  pas  appliquer  leurs  lois  nationales 
respectives  en  ce  qu'elles  ont  de  commun  ? 

Les  principes  ne  s*y  opposent  pas,  car  en  vdrit£  il  n'y  a  auoin 
conflit  possible  entre  des  dispositions  identiques. 

Mais  il  va  de  soi  que  la  ou  l'identit^  des  legislations  s'arrfite, 
s'arr&e  aussi  la  possibility  de  les  appliquer  concurremment,  dfes  lors 
e'est  dans  la  troisifeme  bypothfese  que  le  juge  doit  se  placer. 

30.  II  va  encore  de  soi  qu'il  est  inutile  que  les  deux  legisla- 
tions concordent  sur  tous  les  points :  il  faut,  mais  il  suffit  qu'elles 
soient  identiques  sur  le  principe  special  qui  convient  aux  faits  de 
la  cause. 

Cette  opinion  est  profess^e  par  M.  Desjardins  et  a  6t6  appliqu^e 
par  la  Cour  d'Appel  de  Bruxelles  dans  l'affaire  du  Germania  (Cour 
de  Brux,,  8  avril  1892  ;  /ur.  du  Port  dtAnversf  1892-3,  p.  298). 

iii  Du  cas  ou  Us  navires  en  collision  appartiennent  a  des  nationaUfts 
diffbrentes  dont  Us  lois  sont  bgalement  diffbrentes. 

3L  Dans  ce  cas  nous  estimons  qu'aucune  loi  positive  n'est 
applicable  et  que  le  juge  doit  decider  selon  le  droit  commun,  ou 
m&ne  selon  le  droit  natureL     C'est  seulement  dans  ces  principes 

*  L'application  de  la  loi  du  pavilion  quand  les  deux  navires  sont  de  meme 
nationality  est  admise  par  l'lnstitut  de  Droit  international  et  par  le  Congres  de 
Droit  commercial  d'Anvers.  M.  Desjardins,  n°  1 121,  p.  119,  et  Dalloz, 
SuppUmmt  du  Rtpcrtoire,  1308,  l'admettent  egalement  quand  les  lois  sont 
identiques  bien  qne  les  pavilions  soient  difftrents.  Enfin,  tons  les  partisans  du 
systeme  de  la  loi  du  pavilion  arri  vent  a  cette  solution.  ( Voyez  Jacobs,  980 ; 
Lyon-Caen  et  Renault,  2027.)  La  jurisprudence  anglaise  est  contraire. 
(Marsden,  The  Law  of  Collisions  at  Sea,  p.  212.) 
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g&i&aux,  admis  par  tous  les  peuples,  que  vous  trouverez  une  regie 
applicable  au  moment  de  la  collision  a  la  faute  comme  an  pre- 
judice et  pouvant  done  r^gir  l'abordage. 

32.  Un  exemple  va  d&nontrer  qu'il  ne  peut  £tre  question  de  la 
loi  du  pavilion. 

Un  navire  hollandais  et  un  navire  anglais  entrent  en  collision 
en  haute  mer ;  il  y  a  faute  commune.  Aucune  conciliation  n'est 
possible.  Le  navire  hollandais  a  pour  100,000  fr.  d'avaries,  le 
navire  anglais  en  a  pour  150,000  fr.  Les  armateurs  anglais  ont 
d'aprfes  la  jurisprudence  de  leurs  cours  droit  a  la  moitid  de  leur 
dommage,  moins  la  moitte  des  avaries  du  navire  hollandais,  soit  a 
25,000  fr.  Mais,  en  vertu  de  leur  code,  les  armateurs  hollandais 
ont  le  droit  de  ne  rien  payer. 

II  est  clair  qu'il  faut  sacrifier  Tune  ou  i'autre  de  ces  lois.  Or 
si  on  en  sacrifie  une,  que  devient  le  principe  de  la  loi  du 
pavilion?  Ce  principe  apparait  comme  une  rfcgle  certaine,  pour 
le  juge  et  comme  une  protection  pour  rarmateur.  Chaque 
navire  reste  soumis  a  sa  loi. 

Cest  parfaitement  clair,  logique  et  rationnel  en  matifere  de 
privileges  et  de  conventions.*  Chaque  armateur  sait  ou 
l'entraine  son  operation,  quels  sont  les  risques  qu'elle  comporte. 
Mais  dans  le  cas  qui  nous  occupe,  la  loi  du  pavilion  ne  peut 
s'appliquer,  car  il  n'y  a  pas  un  pavilion,  il  y  en  a  deux,  et  chacun 
couvre  et  repr^sente  un  principe  different  L' Anglais  veut  avoir 
25,000  fr.  Si  vous  les  lui  donnez  en  vertu  de  la  loi  de  son 
pavilion,  vous  violez  la  loi  hollandaise.  Le  Hollandais  ne  veut 
rien  payer.  La  loi  de  son  pavilion  le  proclame.  Si  vous  lui 
donner  raison,  vous  violez  la  loi  anglaise.  Dans  Tun  des  cas 
comme  dans  I'autre  un  des  navires  n'est  pas  r^gi  par  la  loi  de  son 
pavilion,  de  sorte  qu'il  n'est  plus  question  d'un  principe,  mais 
d'un  choix  n&essairement  arbitraire.  Quel  est  d'ailleurs  un  choix 
dont  le  principe  seul  est  d^ja  contraire  a  la  throne  de  la  loi  du 
pavilion  ? 

*  Dans  notre  traite  sur  l'Hypotheque  Maritime  des  Pandectes  beiges  nous 
nous  sommes  absolument  rallies  a  cette  throne. 
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33.  Les  uns  proposent  de  sacrifier  la  loi  de  la  victime,*  les 
autres  proposent  de  sacrifier  la  loi  de  Pauteur  responsablct 

Mais  ces  formules  sont  Tune  et  l'autre  injustes  et  peu  pratiques. 
Quel  est  l'auteur  de  l'abordage  si  la  faute  est  commune  ?  Les 
deux  capitaines  sont  coupables  !  II  faut  done  appliquer  les  deux 
lob,  et  le  conflit  renaitrait 

On  a  alors  propose  de  remplacer  l'auteur  par  l'oblig£  et  on  dit : 
Cest  la  loi  du  d^biteur  qu'on  appliquera ! 

Mais  qui  est  obligd  quand  l'abordage  est  douteux  ?  Le  navire 
beige  est-il,  dans  ce  cas,  oblig^  ?  Non,  il  ne  doit  rien  d'aprfes 
sa  loi.  Cest  le  navire  fran^ais  qui  serait  oblige*  !  Mais  il  ne  Test 
que  pour  la  moit&  du  dommage.  Pour  l'autre  moitil  il  est 
chancier.  Resulted:  le  navire  fran^ais  devrait  la  moitid  des 
avaries,  mais  ne  toucherait  rien. 

Meme  conclusion  si  l'abordage  est  du  a  une  faute  commune  et 
que  les  na vires  sont  Tun  fran^ais  et  l'autre  allemand  ou  hollandais. 
Le  fran^ais  seul  est  oblig£!  L'allemand  ou  le  hollandais  ne 
devant  rien  en  cas  de  faute  commune,  le  fran^ais  payera  sa  part 
sans  rien  toucher. 

34.  On  a  compris  que  cMtait  absurde,  et  la  formule  est  corrig^e 
en  ce  sens  que  si  la  loi  de  l'oblig^  est  applicable  elle  ne  peut 
n&nmoins  pas  faire  obtenir  au  cr&ncier  plus  que  ne  lui  aurait 
donnl  sa  loi  nationals  Celle-ci  sert  de  restriction,  de  contrdle. 
Dans  les  exemples  que  nous  avons  cit^s,  il  emp€chera  le  navire 
fransais  de  se  voir  appliquer  la  loi  fransaise  comme  d^biteur,  tout 
en  ne  pouvant  l'invoquer  comme  cr6mcier.  Personne  ne  payera 
rien.  Mais  cette  modification  ne  donne  pas  satisfaction  aux 
objections  pratiques  et  n'a  pas  de  caractfere  juridique. 

Un  armateur  anglais  a  le  malheur  d'avoir  en  une  ann&  deux 
abordages.  L'un  de  ses  steamers  a  6t6  en  collision  avec  un 
navire  allemand,  l'autre  avec  un  navire  fran^ais.  Les  deux 
steamers  sont  responsables,  mais  les  juges  estiment  qu'ilsnele  sont 
que  pour  un  tiers.     II  y  a  faute  commune. 

*  Congres  d'Anvers  :  Jacobs,  950,  p.  591. 

t  Lyon-Caen  et  Renault,  2027,  p.  291 ;  Desjardins,  n*  1121,  p.  118. 
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Dans  l'abordage  anglo-allemand,  l'armateur  anglais  n'obtient 
pas  un  centime.  C'est  la  loi  de  l'obligd  Soit,  dit-il,  mais  la  loi 
firancaise  est  de  me  payer  les  deux  tiers  de  mes  avaries.  C'est  aussi 
la  loi  de  l'oblig£ !  Non,  dit  le  Congrfes  d'Anvers,  vous  n'aurez  que 
la  moitte,  parce  que  votre  loi  anglaise  ne  vous  accorde  pas  plus. 

"Conclusions,  dit  rarmateur,  quand  je  dois  toucher  de 
rallemand,  ou  m'en  empSche  au  moyen  de  la  loi  allemande. 
Quand  je  dois  toucher  du  francais  ou  m'en  empSche  au  moyen  de 
la  loi  anglaise  !  Je  ne  puis  pas  invoquer  le  Wn^fice  de  ma  loi 
dans  Tun  cas,  mais  je  suis  (orci  d'en  subir  les  restrictions  dans 
l'autre.     C'est  absolument  inique." 

Cet  armateur  aurait  raison. 

35.  Et  s'il  dtait  jurisconsulte,  il  ajouterait : — "  Que  devient  la 
loi  du  pavilion  dans  ce  regime  ? 

"  Est-ce  la  loi  du  pavilion  de  l'oblig^  qu'on  applique  ?  Non, 
car  cette  loi  ordonnait  au  francais  de  payer  les  deux  tiers  des 
avaries  de  mon  steamer,  et  vous  Ten  avez  dispense  ? 

"  Est-ce  la  loi  de  mon  pavilion  qu'on  applique?  Non,  car  cette 
loi  m'aurait  donn^  pour  moitid  un  recours  utile  contre  rabordeur 
allemand !     Or  vous  ne  m'en  donnez  ancun. 

"  Done  vous  n'appliquez  la  loi  d'aucun  pavilion,  vous  tronquez, 
au  contraire,  aussi  bien  la  loi  de  l'abordeur  que  la  loi  de  l'abonte ; 
et  de  ces  deux  troncons  vous  essayez  de  faire  une  solution.  U  est 
clair  que  c'est  la  de  l'arbitraire  pur!  Une  loi  est  une  pens^e 
unique  et  une  formule  complete.  Vous  ne  pouvez  pas  la  diviser, 
l'arranger,  la  modifier !     Alors  ce  n'est  plus  la  loi. 

"  Celle-ci  doit  £tre  appliqude  telle  qu'elle  est  &rite  ou  elle  n'est 
plus  la  loi. 

"  Et  si  ce  n'est  pas  la  loi  que  vous  appliquez,  votre  syst&me  ne 
repose  plus  sur  rien." 

Et  en  r^ftechissant  davantage  notre  armateur  ajouterait  avec 
ce  rude  bon  sens  qui  caracterise  les  business  men. 

"Votre  th^orie  d'appliquer  la  loi  de  l'oblig^  est  d'ailleurs 
inique. 

"  L'oblig^,  c'est  l'auteur  responsable. 
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"  Ob  trouvez-vous  que  le  coupable  ait  le  droit  de  bdn^ficier  de 
sa  loi  avec  toutes  les  faveurs  qu'elle  peut  lui  faire? 

"  Vous  dites  que,  dans  le  doute,  le  deYendeur  et  le  d&iteur  sont 
pr6f6r6s.  C'est  justice.  C'est  de  droit  de  defense.  Mais  le 
respect  de  ce  droit  n'a  rien  de  common  avec  la  loi  applicable. 
Une  fois  la  defense  respect^e,  une  fois  la  preuve  faite,  je  dis,  moi, 
qui  soufire  le  dommage,  que  la  loi  doit  s'appliquer  au  coupable 
non  pas  avec  douceur,  mais  avec  ^nergie  et  sev&itd  Ce  n'est 
pas  lui  qui  doit  £tre  pt6(6t6  de*sormais.    C'est  la  victime. 

"Entre  Fauteur  du  mal  et  celui  qui  en  souffre,  votre  justice 
hesite-t-elle?  La  mienne  nTiesite  pas:  je  frappe  le  coupable! 
Comment  pouvez-vous  croire  qu'il  soit  juste  qu'un  homme  ait  non 
seulement  le  droit  d'aborder,  mais  encore  le  droit  de  ne  reparer 
ses  torts  qu'au  gre*  de  sa  loi  nationale ! " 

II  faut  done  eviter  toute  faveur  faite  a  Fauteur  responsable. 
II  est  impossible  de  choisir  sa  loi  comme  la  loi  de  la  collision. 
La  loi  de  la  victime  est-elle  preferable  ?  La  ve'rite'  est  que  Ton 
appliquerait  a  tort  la  loi  de  la  victime.  Les  mimes  difficultds 
renaltraient  en  sens  inverse. 

Quelle  loi  d^terminera  quelle  est  la  victime  ? 

Qui  est  victime  quand  l'abordage  est  douteux  ou  quand  la 
faute  est  commune  ?  Forcerez-vous  Fauteur  responsable  a  payer 
plus  que  ne  le  permet  sa  loi  nationale  ? 

36.  La  ve'rite  est  que  les  deux  solutions  sont  inadmissibles, 
autant  en  droit  qu'en  pratique. 

Elles  le  sont  en  pratique  parce  que  la  pratique  n'admettra 
jamais  que  la  marine  de  chaque  nation  subisse  des  traitements 
difierents  pour  des  abordages  qui  se  passent  dans  les  mimes 
conditions.  Elle  veut  une  solution  unique  pour  la  mer  terri- 
toriale :  elle  l'a  :  c'est  la  loi  locale. 

Elle  veut  une  solution  unique  pour  la  haute  mer :  il  faut  qu'on 
la  lui  donne :  et  elle  est  tres  simple :  la  loi  du  pavilion  quand 
elle  est  la  mime  pour  les  deux  navires,  soit  a  raison  de  l'ldentite* 
de  nation,  soit  a  raison  de  ridentite*  de  lois. 

Le  droit  common — quand  cette  identity  ne  se  retrouve  pas ! 
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Voila  les  exigences  de  la  pratique.  De  cette  man&re  un 
armateur  sait  ou  le  mfene  son  entreprise.  II  connait  le  pays  ou  il 
envoie  ses  navires :  il  en  accepte  les  lois. 

En  mer,  il  sait  que  la  collision  sera  regie  ou  par  sa  loi,  ou  par 
le  droit  commun. 

C'est  simple  et  clair. 

37.  Et  si  de  la  pratique  on  passe  au  droit,  deux  considerations 
dominent  tout 

La  premiere  c'est  qu'il  est  aussi  peu  juridique  de  pre'fe'rer  la 
victime  a  l'auteur  que  de  pre'fe'rer  l'auteur  a  la  victime. 

La  faute  participe  au  delit :  on  n'a  jamais  admis  que  Ton  put 
etre  puni  par  une  loi  que  Ton  ne  connait  pas.  Cela  suffit  pour 
^carter  de  l'auteur  la  loi  de  la  victime. 

En  vain  dit-on  que  l'abordeur  connait  le  pavilion  de  l'aborde'. 
C'est  la  de  la  speculation  pure :  l'abordage  nocturne  et  l'abordage 
en  temps  de  brume  sont  les  plus  frequents  et  les  plus  dangeYeux. 
lis  excluent  cette  connaissance  du  pavilion  de  la  victime. 
D'ailleurs  en  matiere  de  quasi-d&it  ou  de  d&it,  le  consentement 
est  un  element  sans  ancune  porte'e. 

La  faute  suffit,  il  ne  faut  pas  l'intention,  le  dol  impliquerait 
l'appre'ciation  exacte  des  actes  qui  amfenent  la  collision.  II  ne 
faut  done  pas  invoquer  de  consentement  en  cette  matiere. 

Voila  pour  l'auteur ! 

Quant  a  la  victime,  il  est  foncierement  injuste  de  lui  appliquer 
la  loi  de  celui  qui  lui  cause  un  tort :  ce  serait  la  pour  les  marins 
imprudents  un  privilege  injustifte. 

38.  A  cette  consideration  s'en  ajoute  une  seconde. 
L'abordage  est  un  tout :  il  comprend  la  faute  et  le  prejudice. 

Or  il  est  absolument  arbitraire  de  se'parer  ce  tout  et  d'apph'quer 
soit  la  loi  de  la  faute  seule,  soit  la  loi  du  prejudice  seul. 

La  faute  n'est  rien  sans  le  prejudice. 

Le  prejudice  n'est  rien  sans  la  faute.* 

•  C'est  a  tort  que  Jacobs,  Droit  Maritime,  950,  enseigne  le  contraire  et 
arrive  a  cette  conclusion  que  la  faute  se  commettant  a  bord  da  navire  est  regie 
par  la  lex  loci  et  qu'ainsi  la  loi  de  l'abordeur  doit  devenir  la  loi  de  l'abordage. 
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Et  il  en  est  de  mgme  de  leurs  lois  respectives. 

De  la  il  faut  conclure  que  dans  lliypothfese  qui  nous  occupe 
l'abordage  n'est  soumise  a  aucune  loi  positive  puisqu'aucune  ne 
r^git  a  la  fois  la  faute  et  le  dommage. 

D&s  lors,  le  juge  fera  ce  qu'il  fait  pour  toute  autre  mat&re  dans 
le  silence  des  lob  positives. 

H  appliquera  le  droit  commun. 

39.  Mais  dirait-on,  qu'est-ce  le  droit  commun? 

Nous  rlpondons  que  ce  sont  les  principes  de  responsabilit£ 
admis  par  les  lois  generates  de  Funiversalit^  des  nations  civilizes. 

U  n'y  a  pas  un  code  qui  n'oblige  pas  celui  qui  cause  a  autrui  un 
dommage  par  sa  faute  a  le  re*parer. 

II  n'y  a  pas  un  code  qui  ne  rfegle  les  consequences  de  cette 
responsabihte  par  les  lois  de  la  causality. 

On  repond  du  dommage  causd ' 

On  en  repond  dans  les  limites  dans  lesquelles  on  Ta  causd 

Toutes  les  dispositions  d&ogatoires  a  ces  simples  principes 
seront  &art&s,  comme  e*tant  du  droit  purement  positif  et  local. 

Le  cas  fortuit  ne  donne  naissance  a  aucun  recours. 

Le  doute  du  juge  ne  eric  pas  davantage  de  droit 

Les  fautes  communes  donnent  lieu  a  reparation  dans  la  mesure 
oil  chacun  est  en  faute. 

La  reparation  est  celle  qui  a  l'abordage  pour  cause. 

Rien  n'est  plus  simple,  et  jamais  litiges  n'auront  6t6  vid&  avec 
plus  de  suretd 

Remarquons  d'ailleurs  que.  si  le  juge  estimait  ne  pas  trouver  de 
principes  communs  de  ce  genre,  il  devrait  juger  en  6qwt6f  selon 
le  droit  naturel,  qui  l'amenerait  a  la  m^rae  solution. 

40.  Cette  doctrine  a  6t6  soutenue  par  M.  Labbd  Elle  est 
admise  par  M.  Desjardins,*  par  Dalloz,t  et  par  Lyon-Caen  et 
Renault,^  pour  les  abordages  douteux  ou  mixtes. 

Elle  a  6t6  parfois  admise  par  les  cours  anglaises.1  Elle  nous 
a  sembie  juridique  et  d'application  facile. 

•  *  •  • 

*  P.  119,  n%  nai.  t  1308,  in  fine. 

\  N*  1028.  §  Marsden,  pp.  212  et  213. 
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§  4-  Fins  de  non  recbvoir. 

41.  Nous  avons  &abli  d^ja  que  dans  le  cas  particulier  qui 
nous  occupe  rien  n'oblige  d'&endre  ces  principes  a  la  matfere 
des  fins  de  non  recevoir. 

II  n'y  a  aucune  raison  de  dispenser  chaque  capitaine  de  se 
conformer  a  sa  loi  rationale  pour  assurer,  par  des  actes  uni- 
lat&aux,  la  conservation  de  ses  droits.  II  est  soumis  a  sa  loi 
nationale  tant  que  celle-ci  peut  rester  applicable. 

La  recevabilit^  de  Taction  du  beige  peut  toe  parfaitement  sub- 
ordonn£e,  a  raison  de  sa  quality  de  beige,  a  certaines  formes  qu'il 
n'a  pas  le  droit  d'imposer  a  un  Stranger. 


V. 
r£sUM£  et  conclusions. 

42.  Nous  sommes  arrives  aux  conclusions  suivantes : — 

i.  Dans  les  eaux  territoriales  d'un  £tat,  Pabordage  est  r^gi  par 
la  loi  de  cet  Jitat 

2.  En  pleine  mer  Vabordage  est  r<£gi  par  la  loi  du  pavilion 
quand  cette  loi  est  la  mSme  pour  les  deux  navires. 

3.  II  est  r^gi  par  le  droit  commun  maritime  quand  les  deux 
navires  appartiennent  a  des  nationality  diff&entes  dont  les  lois 
sont  Igalement  difi&entes.  Toutefois  chaque  capitaine  observe 
toujours  sa  loi  nationale  pour  les  actes  conservatoires  de  ses 
droits  et  les  ddais  de  prescription. 

*  *  *  * 

43.  En  terminant  ce  travail,  nous  ne  pouvons  qu'&nettre  le 
voeu  de  voir  bientot  une  legislation  Internationale  supprimer  tous 
les  conflits  de  loi  en  matifere  d'abordage.  D^ja  la  voie  est  trac&. 
II  existe  des  rfeglements  des  routes  et  signaux  admis  par  toutes  les 
nations  maritimes.  Pourquoi  le  fond  du  droit  ne  serait-il  pas 
soumis  a  une  legislation  similaire? 

La  legislation  internationale  sur  l'abordage  comprendrait  une 
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legislation  sur  l'assistance  maritime.  A  ce  titre  elle  est  au  plus 
haut  point  digne  de  toute  sympathie,  car  au-dela  des  intents 
matlriels  et  de  la  se'curite'  du  commerce  maritime,  se  place  le  souci 
de  la  vie  humaine,  la  protection  due  aux  marins  et  aux  passagers 
de  toutes  les  nations.  Nous  convions  le  Congres  a  emettre  un 
voeu  en  faveur  d'une  legislation  internationale  sur  l'abordage  des 
na  vires  de  mer. 

Monsieur  Franck  concluded  by  moving  the  following  resolu- 
tion:— 

"Le  Congrfes  estime  qu'une  "The     Conference     is     of 

Convention  internationale  est  opinion  that  the  only  rational 
la  seule  solution  rationnelle  des  solution  of  the  conflict  of  laws 
conflits  de  lois  en  matiere  in  cases  of  collision  is  to  be 
d'abordage."  found  in  international  legisla- 

tion by  treaty." 

Mr.  F.  W.  Raikes,  Q.C.,  LL.D.  (London),  read  the  following 
paper  on  the  same  subject : — 

"Both  to  Blame."* 
"  Misera  est  servitus  ubijus  est  vagum  out  ineertum." 

Some  fifteen  years  ago  I  adopted  this  legal  maxim  as  the  motto 
for  a  thesis  read  for  my  Doctor's  degree  before  the  University  of 
Cambridge.  That  thesis  had  for  its  subject  the  general  state  of 
the  Law  in  regard  to  collisions  at  sea;  but  great  as  are  the 
differences  in  that  Law,  in  no  branch  of  it  are  they  greater  than 
in  that  where  "  both  vessels — using  the  instrument  for  the  person 
— are  to  blame." 

Cases  of  differences  in  the  Law  of  different  States  in  matters 

*  The  following  abbreviations  are  used  in  this  paper : — 

J. D.I. P.  =  Journal  du  Droit  International  Prive. 

R.I.D.M.  =  Revue  International  du  Droit  Maritime. 

D.L.  =  DalUw— Lois,  &c,  of  France. 

C.C.  =  Cour  de  Cassation. 

C.A.  =  Cour  d'Appel. 

S.C.  =  Supreme  Court. 

(Art.  — )  =  Art.  of  Commercial  Code  of  the  State. 

O 
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connected  with  their  own  affairs  on  shore  are  of  comparatively 
small  importance ;  it  would  doubtless  be  convenient  if  a  know- 
ledge of  the  Law  of  one  State,  of  necessity,  from  uniformity  of 
Law,  carried  with  it  a  knowledge  of  the  Law  of  all  States,  but  yet 
anyone  disobeying  the  Law  of  the  State  knows,  or  is  supposed 
to  know,  the  Law  by  which  he  will  be  judged.  Not  so  at  sea. 
Vessels  under,  it  may  be,  the  same  flag  or  under  different  flags, 
come  into  collision,  and,  being  damaged,  seek  ports  of  refuge. 
In  those  ports  they  may,  and  very  probably  will,  find  a  Law  in 
force,  both  as  to  the  liability  for  the  collision  and  the  amount  of 
such  liability,  different  from  that  of  their  own  flags;  and  very 
possibly  if  the  two  vessels  reach  different  ports,  say,  on  the  two 
sides  of  the  North  Sea  or  Channel,  each  will  find  itself  amenable 
to  a  different  Law. 

Considering  the  enormous  value  of  the  shipping  of  the  world 
on  the  one  hand,  and  the  endless  international  complications 
likely  to  arise  in  consequence  of  such  divergences,  it  would 
appear  that  here  at  all  events  there  is  reason  for  international 
agreement  Other  important  questions  of  Maritime  Law  which 
have  from  time  to  time  engaged  the  attention  of  this  Association, 
such  as  Bills  of  Lading  and  General  Average,  are  after  all 
matters  of  contract  as  to  which  the  contracting  parties  may, 
without  injustice  at  all  events,  be  left  to  make  their  bargains.  In 
the  case  of  collisions  on  the  neutral  territory  of  the  sea  there  is 
no  such  possibility,  and  it  is  surely  time,  that  as  a  uniform 
practice  as  to  the  Rule  of  the  Road  has  been  agreed  to  by  all 
civilized  States,  it  should  be  followed  by  a  uniform  liability  for 
infractions  of  that  Rule. 

It  is  not  my  purpose  to  attempt  to  say  what  that  uniform  Law 
should  be.  I  do  not  propose  to  advocate  Hat  judicium  rusticorum, 
as,  with  singular  infelicity  of  expression  for  a  Maritime  matter,  the 
Law  as  to  incidence  of  damages  where  both  ships  are  to  blame, 
administered  in  my  own  country  and  generally  in  the  United 
States,  is  called  ;  nor  to  denounce  that  of  the  damage,  be  it  great 
or  small,  resting  where  it  falls,  as  in  Germany  or  Holland,  nor  to 
express  any  undue  admiration  for  the  logical  accuracy  of  appor- 
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tiomng  the  liability  to  the  fault,  as  practised  in  France,  and  first 
enacted  as  substantive  Law  in  the  admirable  Revised  Code  of  the 
State  in  which  we  are  guests,  nor  to  do  more  than  draw  attention 
to  the  peculiar  provision  of  the  Turkish  and  Egyptian  Codes, 
which  treats  the  matter  as  a  species  of  General  Average,  and 
makes  the  joint  damage  a  pro  raid  charge  on  the  value  of 
both  ships. 

I  think,  in  reading  a  paper  before  persons  of  many  nations 
interested  in  the  administration  of  Law  and  Justice,  it  is  better 
to  confine  oneself  to  pointing  out  the  anomalies  existing,  and 
leave  it  to  the  consensus  of  enlightened  jurists  and  statesmen  to 
decide  which  of  the  conflicting  systems,  or  what  combination  of 
them,  is  most  in  accord  with  the  principles  of  natural  justice, 
most  easily  administered,  and  most  likely  to  be  loyally  accepted, 
by  the  Maritime  States. 

Within  the  limits  of  a  paper  it  is  not  possible  to  deal  with  all 
minutia  of  a  subject  of  this  magnitude.  I  propose  only  to  point 
out  what,  so  far  as  I  have  been  able  to  ascertain,  is  the  Law  and 
practice  of  different  States  where  both  ships  are  to  blame : — 

I.  As  regards  damages  sustained  by  the  ships  themselves. 

II.  As  regards  damages  sustained  by  cargo  on  board  the 
ships. 

III.  As  regards  claims  by  relatives  for  loss  of  life,  or  by 
passengers  and  crews  for  personal  injuries. 

IV.  What,  if  any,  limit  there  is  of  liability. 

I.  As  already  observed,  we  find  three  leading  systems  of 
assessing  the  damages : — 

(a.)  That  of  throwing  upon  the  Court  which  tries  the  case  the 
onus  of  apportioning  the  blame  between  the  two  vessels  . 
and  dividing  the  gross  damage  in  the  like  proportion. 
This  principle  is  followed  in  Belgium,  under  Art  229  of 
the  Code  of  1880,  and  was  the  practice  prior  to  the 
enactment  of  the  Code  (the  Datnia  and  the  Alster, 
decided  in  1880,  before  the  Code  came  into  operation). 
In  France,  the  Code  contains  no  express  provision,  and 

o  2 
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apparently  even  since  the  Code  of  Commerce  came  into 
operation  the  practice  was  that  each  should  bear  its  own 
loss ;  so,  at  least,  it  is  stated  by  Pardessus  (Cours  de 
Dr.  Com.,  Tarlier,  Vol.  I.,  Pt  iv.,  Tit  II.,  Sec.  iv.),  but 
of  late  the  practice  has  been  to  apportion  the  damage 
according  to  the  amount  of  blame,  and  this  practice  was 
expressly  approved  by  the  Cour  de  Cassation,  at  Paris, 
in  1881,  in  the  case  of  the  Ranee  and  the  Despatch. 
M.  Autran  (DAbordage  Maritime,  p.  120)  states  this  to 
be  in  accordance  with  the  general  principles  of  French 
Law  where  two  parties  are  jointly  in  fault. 

The  Commercial  Code  of  Greece  being  practically  identical 
with  that  of  France,  and  French  authorities  as  to  its 
interpretation  being  accepted  in  that  country,  it  may 
safely  be  presumed  that  the  same  results  would  follow, 
but  I  have  not  come  across  any  case  of  both  to  blame 
decided  by  the  Areopagus. 

Portugal  has  by  her  new  Code,  1890,  Art.  666,  adopted 
the  same  principle.  Under  the  former  Code,  in  case  of 
both  to  blame,  the  damage  rested  where  it  fell ;  in  other 
words,  each  ship  paid  her  own  damages. 

The  Scandinavian  States  (Norway,  Sweden,  and  Denmark), 
by  their  new  Codes,  identical  in  this  respect,  leave  the 
apportionment  of  damages  (Art.  220)  in  the  discretion 
of  the  Court,  which,  on  principles  of  natural  justice, 
would  appear  to  be  a  direction  to  decide  in  accordance 
with  the  principle  above  stated  where  the  Court  can 
apportion  the  blame. 

The  Roumanian  flag  has  recently  been  seen  in  or  near 
these  waters,  and,  therefore,  a  word  should  be  given  to 
her  Law.  It  is  verbally  identical  with  that  of  France, 
and  therefore,  so  far  as  the  Code  is  concerned,  leaves 
the  matter  at  large.  The  practice  would  probably  also 
be  that  of  France. 
(b.)  The  next  division,  in  cases  of  "  both  to  blame,"  decides 
that  in  such  cases  the  damage  should  rest  where  it  falls,. 


(     197     ) 

or,  in  other  words,  that  neither  party  should  recover 
from  the  other  any  portion  of  the  damage  occasioned 
by  an  accident  for  which  both  were  in  some  degree 
responsible. 
This  principle  was  in  force  in  Great  Britain  until  1875,  in 
those  cases  where  the  action  was  instituted  in  the 
ordinary  Civil  Tribunals,  administering  the  Common 
Law,  as  distinguished  from  Courts  of  Admiralty  ad- 
ministering what  was  considered  to  be  the  Maritime 
Law.  This  strange  anomaly,  that  a  different  result  as 
to  damages  should  arise  from  the  same  facts  according 
to  the  Court  in  which  the  action  was  brought,  was  put 
an  end  to  in  that  year  by  the  Judicature  Act,  which 
effected  many  most  important  changes  in  the  adminis- 
tration of  the  Law;  and  now,  in  no  collision  case 
between  two  ships,  where  both  are  to  blame,  does  the 
rule  apply.  In  those  of  the  United  States  of  North 
America,  however,  which  have  taken  their  Law  from 
Great  Britain  as  their  Mother  Country,  the  anomaly  still 
exists  in  theory;  but  from  the  larger  jurisdiction 
always  accorded  to  Courts  of  Admiralty  by  the  Con- 
stitution, the  difficulty  has  seldom  any  practical  effect 
Germany  (Art  787),  Holland  (Art.  535),  and  Italy  (Art 
662)  adopt  the  principle,  the  Law  of  Italy  having  been 
altered  under  the  new  Code  in  this  respect  In  Russia, 
the  Code  makes  special  provision  as  to  the  incidence  of 
damage  in  numerous  special  cases,  as  of  ships  fouling 
one  another  when  at  anchor,  &c. ;  but  it  appears  that  in 
the  ordinary  case  of  a  collision  at  sea  it  also  adopts  the 
principle,  and  so  under  its  new  Code  does  Spain  (Art 
827),  the  earlier  Code  having  made  no  special  provision 
on  the  subject  The  Argentine  Confederation  (Art 
1263),  Uruguay  (Art  1434),  Chili  (1130),  Venezuela 
{634),  take  the  same  view.  Mexico  and  Peru  follow 
the  Spanish  Law  in  force  prior  to  the  new  Code,  which 
contained  no  special  provision  for  "  both  to  blame,"  but 
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it  appears  that,  following  the  former  practice  in  Spain, 
unless  one  ship  could  be  shown  to  be  wholly  in  fault, 
the  matter  was  treated  as  a  pure  accident,  and  as  in  that 
case  each  would  bear  his  own  loss,  these  States  also 
would  arrive  at  the  same  result  though  by  a  different 
route.  In  the  Austrian  ports  on  the  Adriatic,  so  far  as 
I  have  been  able  to  ascertain,  some  years  ago  the  rules 
of  the  Italian  Code  of  Commerce,  then  in  force,  were 
followed  by  the  Courts  in  Maritime  matters,  as  regulating 
the  general  practice  of  seamen  and  shipowners  in  those 
waters.  I  am  not  aware  whether  the  new  Code,  which, 
as  already  pointed  out,  has  altered  the  Law  of  "  both  to 
blame  "  in  Italy,  is  now  followed,  or  whether  the  former 
practice  is  still  adhered  to ;  if  it  is,  the  case  will  follow 

{f.)  The  remaining  division  in  which,  where  both  are  to  blame, 
the  gross  damage  is  equally  divided  between  the  two 
ships,  is  now,  so  far  as  I  have  been  able  to  ascertain, 
practised  only  by  Great  Britain  and  her  Admiralty 
Courts  in  her  Colonies,  and  by  the  Admiralty  Courts  in 
the  United  States;  but  probably  from  the  very  large 
shipping  interests  of  these  two  States  more  actual  cases 
of  collision,  where  both  ships  are  to  blame,  are  decided 
under  this  rule  than  under  either  of  the  others  men- 
tioned,  possibly  more  than  under  both  put  together. 

(d.)  There  is  a  fourth  method  enacted  by  the  Codes  of  Turkey 
and  Egypt  and  administered  in  the  latter  State  by  the 
International  and  Native  Tribunals,  by  which  the  whole 
damage  is  massed  together  and  divided,  as  a  sort  of 
General  Average,  between  the  respective  values  of  the 
two  ships  (Art  249  Turkey,  Art.  242  Egypt).  In 
Turkey,  however,  where  there  are  Consular  Tribunals, 
each  administers  the  Law  of  its  own  State. 

*  At  the  sitting  of  the  Conference  I  was  informed  by  a  member  that  now 
the  German  Code  is  followed  in  this  matter  by  Austria-Hungary. — Note  by 
Dr.  Raikss. 
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It  is  worthy  of  remark  that  in  the  last'  fifteen  years,  of  the 
Maritime  States  of  Europe  alone,  Belgium,  Italy,  Portugal,  Spain, 
Denmark,  Sweden  and  Norway,  have  all  legislated  on  the 
subject ;  and  of  these  States  Italy  and  Portugal  have  altogether 
changed  their  previous  Law,  though  in  opposite  directions,  Italy 
having  gone  from  class  (a)  to  (£),  Portugal  from  (b)  to  (a). 

II.  Passing  now  to  the  case  of  cargo : 

The  matter  becomes  even  more  complicated  and  confusing,  as 
we  have  to  consider  the  rights  of  the  cargo  upon  each  ship  to 
compensation  from  either  or  both  of  the  vessels,  and  it  may  be 
that  the  cargo  can  recover  (a)  nothing  from  either;  (/?)  all  its 
damages  from  the  carrying  ship;  (y)  all  its  damages  from  the 
other  ship;  (8)  half  its  damages  from  the  other  ship,  with  or 
without  a  claim  for  the  residue  against  the  carrying  ship ;  (c)  the 
whole,  jointly  and  severally,  against  both  ships. 

The  matter  is  still  further  complicated  from  the  right  against 
the  other  ship  being  in  tort  or  ex  delicto  or  quasi  delicto,  and 
against  the  carrying  ship  in  contract  or  ex  contractu,  in  which 
latter  case,  whilst  most  States  now  recognise  the  right  of  the 
shipowner  to  contract  himself  out  of  his  liability  in  this  respect, 
some  hold  such  contracts  to  be  against  public  policy  and  there- 
fore void. 

In  this  complication  it  will  perhaps  be  best  to  treat  the  Law  of 
each  State  in  alphabetical  order  instead  of  attempting  to  classify 
them.  I  regret,  however,  that  this  method  compels  me  to 
commence  with  a  confession  of  ignorance,  as  I  do  not  know, 
doubtless  some  of  those  here  present  can  inform  us,  what  is  the 
Law  of  Austria-Hungary  *  on  the  point,  and  to  go  on  in  extreme 
trepidation  that  I  may  make  some  presumptuous  error  in  stating 
here  what  I  understand  the  Law  of  Belgium  to  be. 

As  I  understand  it,  here  in  Belgium,  innocent  owners  of  cargo 
which  is  damaged  in  a  collision  for  which  both  ships  are  to 
blame,  can  recover  the  whole  of  their  damage  from  either  ship 
separately  or  from  both  jointly,  leaving  the  ships  to  settle  their 

*  See  foot-note  on  preceding  page. 
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differences,  inter  se,  on  the  principle  of  apportionment  of  blame 
decreed  by  the  Court  (I.  (a.)  ante)  (The  Valdemar  and  The 
Adriana,  C.  of  A.,  Brussels,  13.2.89,  5  R.I.D.M.  97);  but  as  an 
exception  in  the  Bill  of  Lading  of  liability  for  the  negligence  of 
the  shipowners*  servants  is  valid  (Cork  S.S.  Co.  v.  Gossen  6* 
Cie.,  C.C.,  1  R.I.D.M.  390;  Bartlett  v.  Michaelsens,  C.A., 
Brussels,  2  R.I.D.M.  582),  the  remedy  against  the  carrying  ship 
may  be  lost  by  the  terms  of  the  contract,  and  the  cargo-owner 
may  in  practice  be  left  to  a  claim  for  the  whole  against  the 
other  ship.* 

In  France,  M.  Autran  (LAbordage  Maritime,  pp.  120,  121) 
states  the  Law  to  be  to  the  same  effect  as  in  Belgium ;  and  since 
the  publication  of  his  book,  two  important  decisions  of  the  Court 
of  Cassation  in  Paris  have  endorsed  his  view  (The  Durley  and 
The  Sirius,  C.C.,  Chambre  Civil,  1.7.92,  8  R.I.D.M.  6;  The 
Charles  Quint  and  The  Ville  de  Brest,  C.C.,  Ch.  Civ.,  1 1.7.92, 
8  R.I.D.M.  258).  It  may  also  be  considered  now  as  settled  Law 
in  France  that  a  shipowner  may  exempt  himself  from  liability  for 
the  negligence  of  his  captain  and  crew,  though  until  quite  recently 
this  was  in  great  doubt,  the  Court  at  Bordeaux  especially  having 
for  a  long  time  held,  notwithstanding  strong  indications  of 
opinion,  if  not  actual  decisions  of  the  Cour  de  Cassation,  that 
such  an  exception  was  contrary  to  public  policy  and  void. 

In  Germany,  the  cargo  has  a  right  to  be  paid  the  whole  of  its 
damage  by  either  ship  (Hamburg  Com.,  VI.,  2787,  1  R.I.D.M. 
191);  but  here  also  the  owner  of  the  carrying  ship  may  exempt 
himself  from  liability  for  the  acts  of  his  servants.  There  is  this 
peculiarity  in  the  Law,  however,  that,  in  collisions  at  sea,  it  is 


*  Belgian  advocates  present  at  the  Conference  agreed  that  it  had  not  been 
judicially  decided  whether  a  ship  which  had  paid  the  whole  claim  could 
recover  a  proportion  of  it  against  the  carrying  ship,  non  obstante  the  biU  of 
lading,  but  seemed  to  entertain  the  opinion  that  it  could  not.  A  very  recent 
decision  of  the  Tribunal  of  Commerce  at  Antwerp  has  held  that  where  there 
is  an  exception  from  liability  in  bills  of  lading,  expenses  incurred  by  a  ship  in 
a  port  of  refuge  after  a  collision  for  which  both  ships  are  to  blame  are  treated 
as  General  Average  between  ship  and  cargo  (I  I  R.I.D.M.  123). — Note  by 
Dr.  Raikbs. 
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immaterial  whether  or  not  a  ship  is  demised ;  that  is  to  say,  let 
on  the  terms  that  the  crew  are  the  servants  of  the  hirer.  The 
action  for  collision  is  against  the  owners  of  the  ship,  and  not 
against  the  charterers  whose  servants  occasioned  the  damage 
(Co.  Hamb.  Sud  Amer.  v.  Taylor  Cameron,  Trib.  Sup.  Hans., 
14  J.D.I.P.  632,  16  J.D.I.P.  859). 

In  Great  Britain,  the  cargo,  so  far  as  its  rights  against  the 
other  or  colliding  ship  are  concerned,  is  so  far  identified  with  the 
ship  which  is  carrying  it,  that  where  both  vessels  are  to  blame  for 
the  collision,  it  can  only  recover  half  its  damages  against  the 
other  vessel  for  the  tort  (The  Milan,  Lush,  358).  As  regards  its 
rights  against  the  carrying  ship,  it  can  recover  the  whole  on  the 
contract  (The  Bus  hire,  5  Asp.) ;  or  if  it  has  already  recovered  half 
from  the  other  vessel,  then  the  residue  of  its  claim.  The  owners 
of  the  carrying  ship  may,  however,  contract  themselves  out  of  all 
liability  for  the  negligence  of  their  servants  on  board  that  ship,  in 
which  case  the  cargo  can  only  recover  half  its  damage  from  the 
colliding  ship,  and  this  principle  holds  good  even  in  the  case 
where  both  ships  belonged  to  the  same  owners  who  had  protected 
themselves  as  far  as  they  could  against  liability  for  the  acts  of 
their  servants  (Chartered  Merc.  B.  of  India,  &*c.  v.  Netherlands 
St.  Nov.  Co.,  10  Q.B.D.  521).  Damages  paid  to  cargo  cannot 
be  brought  into  account  in  settlement  between  the  two  ships, 
except  so  far  as  they  may  affect  the  total  damage  payable  under 
the  Limitation  of  Liability  Laws,  the  effect  of  which  will  be  noted 
hereafter. 

In  Greece  the  Law  is  the  same  as  in  France ;  and,  indeed,  it 
was  decided  by  the  Areopagus  that  clauses  in  a  Bill  of  Lading, 
exempting  the  owners  from  liability  for  the  acts  of  the  servants, 
were  valid,  prior  to  this  matter  being  decided  in  the  same  sense  in 
France  (3  R.I.D.M.  491). 

In  Holland,  I  believe,  the  cargo  is  considered  to  be  so  identi- 
fied with  the  ship,  that  in  case  of  both  to  blame  it  falls  under  the 
same  rule  (I.  (b.)  )  and  has  to  bear  its  own  loss.  It  is  true  the 
cargo-owner  has  a  claim  against  the  captain,  who  again  has  a 
claim  over  against  the  actual  wrong-doer,  probably  the  officer  of 
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the  watch ;  but  from  the  somewhat  limited  resources  of  captain 
and  officers,  this  remedy  is  likely  to  be  not  well  worth  prosecut- 
ing. It  may  also  be  noted  that  the  Dutch  Code  makes  a  very 
special  and  peculiar  provision  for  the  case  of  doubt;  that  is,  if 
the  Court  cannot  decide  which  ship  or  whether  both  ships  are  to 
blame.  In  this  case  the  total  damage  to  both  ships  and  both 
cargoes  is  added  together  and  paid  by  the  aggregate  value  of 
both  ships  and  both  cargoes,  in  the  same  way  as  General  Average 
is  on  one  ship  and  one  cargo  (Art.  538).  Hence  it  may  well 
happen  that  in  a  collision  for  which  both  ships  are  really  to 
blame,  but  in  which,  from  the  evidence  being  equally  balanced  or 
other  causes,  the  Court,  though  certain  there  is  blame  somewhere, 
fails  to  arrive  at  a  conclusion  which  incriminates  either  or  both, 
a  valuable  cargo,  the  owner  of  which  certainly  was  innocent  of 
any  art  or  part  in  the  collision,  and  whose  cargo  has  not  been 
seriously  or  at  all  damaged,  may  have  to  pay  large  sums  for  the 
repairs  of  both  ships  and  compensation  to  the  owner  of  the  other 
cargo.  Also,  where  a  ship  at  anchor  is  run  down  by  one  under 
way,  even  by  pure  accident,  half  of  the  damage  done  to  the  ship 
and  cargo  at  anchor  is  paid  by  the  ship  and  cargo  under  way, 
being  apportioned  between  these  values  as  General  Average 
(Art  540). 

By  recent  decisions  of  the  Court  of  Appeal,  both  owner  and 
captain  can  further  avail  themselves  of  exemption  in  Bills  of  Lading 
for  negligence  of  the  crew  (15  J.D.I.P.  560,  7  R.I.D.M.  460). 

The  national  policy  of  our  neighbours  has  always  been  to 
foster  the  shipowning  interest,  though  one  may  express  some 
surprise  that,  if  I  have  stated  the  Law  correctly,  merchants  should 
ship  and  underwriters  insure  cargo  in  Dutch  vessels.  Probably 
the  answer  will  be  that  the  Dutch  are  such  good  and  careful 
seamen  that  they  do  not  come  into  collision,  and  so  the  difficulty 
does  not  arise. 

In  Italy,  in  case  of  both  ships  being  to  blame,  each  of  them  is 
liable  for  the  whole  damage  done  to  the  cargo  of  either  (Art.  662), 
and  exemption  of  liability  for  negligence  of  servants  is  valid 
(C.  C.  Florence,  15  J.D.I.P.  554,  Trib.  Civ.  Genoa,  8  R.I.D.M. 
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418),  but  not  of  their  barratry  (9  R.I.D.M.  82) ;  practically  this 
is  the  same  as  in  Belgium,  France,  and  Germany. 

In  Portugal  the  new  Code  has  made  a  great  difference. 
Formerly  the  letter  of  the  Law  was  identical  with  that  of  Holland, 
already  referred  to ;  now  the  principle  of  apportioning  the  blame 
between  the  ships  (I  (a.))  extends  also  to  the  liability  of  the  ships 
and  the  cargoes,  the  total  damage  to  both  ships  and  both  cargoes 
is  massed  together,  and  the  payment  apportioned  between  the  two 
ships  in  proportion  to  their  respective  blameworthiness  (Art  666), 
whilst  in  a  case  of  doubt,  so  far  from  the  cargo  getting  nothing 
and  having  very  probably  to  pay  heavily,  the  cargo  can  recover 
from  either  ship.  I  have  not  been  able  to  find  any  decision  as 
to  the  right  of  a  shipowner  contracting  himself  out  of  liability,  but 
Art  708  of  the  Civil  Code  would  appear  to  allow  it  It  says : 
"  Civil  liability  may  be  regulated  by  agreement,  except  in  cases 
where  the  Law  expressly  forbids  it"  It  is  true  that  the  Civil 
Code  does  not  directly  apply  to  Commercial  matters ;  but  as  such 
a  contract  is  not  forbidden,  it  would  appear  to  be  allowed.  It 
should,  however,  be  noted  that,  by  the  Commercial  Code, 
contracts  are  to  be  interpreted  by  the  Ux  loci  contractus,  unless 
such  law  is  contrary  to  Portugese  Law  or  Public  Policy  (Art  4 
(1)),  which  might  affect  the  question  if  the  bill  of  lading  contain- 
ing an  exemption  of  negligence  was  given  in  a  country  where 
such  exemption  was  illegal. 

In  Russia  the  damage  to  cargo  is  assessed  on  quasi  General 
Average  principles  on  both  ships  (Art  453),  but  is  payable 
primarily  by  the  captains  of  the  ships,  and  only  when  they  are 
exhausted  by  the  owners ;  in  the  case  of  a  ship  at  anchor  being 
run  down  by  one  under  way,  without  negligence,  the  ship  at 
anchor  and  her  cargo  recover  one-half  of  their  damages  from  the 
ship  under  way. 

In  Spain  the  Law  as  to  cargo  damage  where  both  are  to  blame 
is  the  same  as  in  Italy  (Art  827),  and  in  case  of  doubt  the  same 
as  in  Portugal  (Art  828).  It  appears  to  be  illegal  for  an  owner 
to  contract  himself  out  of  his  liability  (Art  620). 

In  the  Scandinavian  States  (Denmark,  Sweden,  and  Norway), 
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under  their  new  and  practically  identical  Codes,  no  special  pro- 
vision is  made  as  to  cargo  damage ;  the  whole  matter  rests  on  the 
discretion  of  the  Court  so  far  as  the  tort  or  damage  ex  delicto  is 
concerned,  but  there  does  not  seem  to  be  anything  in  the  Code 
to  prevent  the  cargo  suing  the  carrying  ship  on  the  contract  I 
have  not  found  any  decision  as  to  the  validity  of  the  negligence 
clause ;  it  is  not  a  usual  clause,  so  far  as  my  personal  experience 
goes,  in  Scandinavian  Bills  of  Lading.  As  in  Germany,  the 
remedy  in  tort  against  the  other  ship  is  against  her  owners,  not- 
withstanding the  ship  is  demised  (Art  275). 

In  Turkey  and  Egypt  there  is  no  express  provision  as  to  cargo, 
but  it  appears  that  both  ships  are  liable  to  both  cargoes  in  pro- 
portion to  their  respective  values.  It  has  been  decided  that  an 
agreement  that  ship  and  cargo  should  each  bear  its  own  loss  in 
cases  which,  under  the  general  Law,  are  General  Average,  is  valid 
(8  R.I.D.M.  159),  and  therefore  there  seems  no  reason  to  suppose 
that  a  clause  exempting  a  shipowner  from  liability  for  the  negli- 
gence of  his  servants  would  be  invalid. 

The  United  States  have,  although  deriving  their  law  originally 
from  Great  Britain  on  this  question,  widely  diverged  from  its 
present  practice. 

The  principle  laid  down  in  the  Milan  (Lush.  358)  about  forty 
years  ago,  that  only  half  the  damage  could  be  recovered  from  the 
other  ship,  was  never  accepted  in  America  (The  Atlas,  3  Otto 
302).  And  a  shipowner  cannot  contract  himself  out  of  any 
liability  he  may  have  for  the  acts  of  his  servants  (Re  The  Missouri 
S.S.  Co.,  6  Asp.  264,  433 ;  Liverpool  and  Great  Western  S.S.  Co. 
v.  Phoenix  In.  Co-.,  129  U.S.  Rep.  397),  even  where  the  ship  is  a 
foreign  vessel  in  whose  country  such  a  contract  is  legal  (The 
Brentford  City \  3  R.I.D.M.  364;  29  Fed.  Rep.  373);  and,  indeed, 
since  the  decision  of  these  cases  such  a  contract  has  been  pro- 
hibited by  legislation  (Act  of  Congress  13.2.93,  §§  1,  2),  but  the 
same  statute,  whilst  prohibiting  the  special  case,  practically  enacts 
the  general  principle,  as  it  lays  down  (§  3),  that  if  a  shipowner 
uses  due  diligence  to  see  the  vessel  is  seaworthy  when  she  starts 
on  her  voyage,  both  he  personally  and  his  ship  are  free  from 
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liability  for  "damage  or  loss  resulting  from  faults  or  errors  in 
navigation  or  in  the  management  of  the  vessel."  Prior  to  the 
passing  of  this  statute,  it  was  held  that  the  owner  of  cargo 
damaged  in  a  collision  for  which  both  ships  were  to  blame,  might 
elect  to  sue  either  ship  for  the  whole  amount  (The  Atlas,  3  Otto 
302 ;  The  Britannic,  39  Fed.  Rep.  395),  or  might  sue  both 
jointly,  in  which  case  the  judgment  should  be  against  each  for 
one  half,  but  should  also  provide  that  if  the  plaintiff  fails  to 
recover  the  whole  of  one  moiety  from  either,  he  might  recover 
the  balance  of  that  moiety,  in  addition  to  the  whole  of  the  other 
moiety,  from  the  other  one  (The  Alabama  and  The  Gamecock, 
2  Otto  695  ;  The  Doris  Echhoff,  41  Fed.  Rep.  156),  leaving  the 
wrong-doers  to  settle  the  matter  between  themselves  (The  Shubert 
and  The  Einer,  45  Fed.  Rep.  497);  but  it  would  appear  that, 
under  the  statute  quoted  above,  his  chance  of  recovering  any- 
thing from  the  carrying  ship  has  vanished,  and  though  the  statute 
was  passed  no  doubt  primarily  in  the  interest  of  carriers  of  cargo, 
there  does  not  seem  to  be  anything  in  it  to  limit  it  to  the  case  of 
carrying  ships.  Doubtless  before  long  some  case,  where  it  is  set 
up  as  a  defence  to  an  action  for  damage  by  collision,  will  find  its 
way  to  the  Supreme  Court  of  the  United  States,  where  an  authori- 
tative decision  will  be  given  on  the  point  The  Statute  does  not 
include  the  case  of  live  animals  (§  7),  and  probably  for  this  reason,, 
and  also  for  others  to  be  noted  hereafter,  does  not  apply  to  cases 
of  loss  of  human  life  or  personal  injuries. 

It  would  probably  be  mere  waste  of  time  to  attempt  to  classify 
the  Law,  on  a  subject  as  to  which  the  Codes  are  silent,  in  the 
various  South  American  Republics,  except  Argentina  and  Uruguay ; 
and  we  may  best  turn  to  consider  the  Law  which  comes  home  to 
every  one  of  us  who  attempts  the  shortest  journey  by  sea,  as  to 
what  his  remedies  are  if  he  is  injured,  or  what  chance  his  family 
has  of  recovering  some  compensation  should  he  unfortunately 
lose  his  life  in  a  collision  for  which  both  vessels  are  to  blame. 

III.  The  question  is  not,  as  a  rule,  dealt  with  in  the  Com- 
mercial Codes,  but  is  governed  generally  by  the  ordinary  Civil 
Law,  the  difficulty  as  to  stating  it  in  any  particular  case  rather 
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arising  from  the  different  ways  in  which  different  States  deal 
with  a  question  arising  on  the  High  Seas  between  ships  of 
different  nationalities  from  one  another,  and  very  probably  also 
different  from  that  of  the  State  into  which  the  ships  come, 
and  where  the  injured  person  would  probably  wish  to  institute 
proceedings. 

As  there  is  a  greater  degree  of  uniformity  between  the  Civil 
Law  of  the  several  States,  in  cases  where  a  person  is  injured  or 
meets  his  death  in  consequence  of  the  joint  negligence  of  two 
parties,  than  in  regard  to  the  Maritime  Law  of  Collisions,  it  will 
probably  be  sufficient  here  to  draw  attention  to  the  Law  on  the 
subject  in  France,  Great  Britain,  and  the  United  States,  though 

1  hope,  if  the  Law  of  other  States  materially  differs  from  all  of 
these  three,  we  may  hear  of  it  I  would  only  observe  here  that  in 
only  the  most  recent  Codes — Belgium,  1880  (231) ;  Italy,  1883 
(661);  Spain,  1885  (834-838) — are  these  claims  specifically 
recognised  as  giving  a  privileged  claim  against  the  ship  or  freight ; 
in  the  two  last-mentioned  the  privilege  ranks  prior  to  that  of 
damage  to  property. 

In  France  it  appears  that  the  relatives  of  an  innocent  member 
of  the  crew,  and  a  fortiori  of  a  passenger,  can  recover  from 
either  or  both  shipowners  (Simon  UUander  v.  Zouvet,  2  J.D.I.P. 
112,  and  10  R.I.D.M.  754);  whilst,  as  contributory  negligence 
does  not  in  France  constitute  an  absolute  defence  to  an  action, 
but  only  goes  in  mitigation  of  damages,  the  actual  wrong-doer, 
e.g.  the  officer  who  failed  to  keep  a  good  look-out  or  gave  a 
wrong  order,  might  also  recover  something,  at  all  events,  from  the 
other  ship  (Recuilletet  v.  Chemin  de  Fer  du  Nord,  D.P.,  1885,  1, 
433).  In  the  case  of  passengers  and  innocent  members  of  the 
crew  they  may  have  contracted  themselves  out  of  their  rights  as 
against  their  own  ship ;  but  as  the  English  doctrine  of  common 
employment  has  no  place  in  French   Law  (Cour  de  Cassation, 

2  R.I.D.M.  130,  180),  in  the  absence  of  some  special  contract, 
the  crew  as  well  as  the  passenger  could  recover.  A  curious 
feature  of  French  Law  bearing  on  this  subject  is  that  an  action 
for  personal  injuries,  as  being  an  action  for    a  breach  of  a 
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contract,  express  or  implied,  should  be  brought  in  the  Commercial 
Courts,  whilst  an  action  by  relatives  for  loss  sustained  by  the 
death  of  a  passenger  or  member  of  the  crew,  as  being  for  injury 
to  the  estate,  should  be  brought  before  the  Civil  Tribunals 
(CC  a  R.I.D.M.  130,  180). 

In  Great  Britain  it  has  quite  recently  been  decided  by  the 
House  of  Lords  (Mills  v.  Armstrongs  13  Ap.  Cas.  1),  that  as 
regards  the  other  ship,  where  a  passenger  or  an  innocent  member 
of  the  crew  is  killed  in  a  collision  where  both  ships  are  to  blame, 
their  relations,  within  certain  limits  prescribed  by  Act  of 
Parliament,  can  recover  in  full;  but  that  anyone  who  has,  by 
his  own  voluntary  act,  contributed  to  the  collision  can  recover 
nothing.  It  is  left  in  doubt  still  whether  a  member  of  the  crew 
who  has,  in  obedience  to  orders,  contributed  to  the  collision  can 
recover  or  not ;  for  example,  a  helmsman  who  has  been  told  to 
starboard,  and  does  so,  when  the  proper  course  would  have  been 
to  port  Possibly  his  remedy  may  lie,  not  against  the  other 
ship,  but  against  the  officer  who  gave  the  wrong  order. 

As  against  their  own  ship  the  rights  of  the  passengers'  relatives 
are  governed  by  the  conditions  of  the  passenger's  ticket,  which  in 
all,  or  almost  all,  large  lines  of  steamers  preclude  any  liability ; 
whilst  the  crews,  whether  innocent  or  guilty,  are  precluded  by 
the  doctrine  of  common  employment,  which,  abolished  in  other 
trades  by  the  operation  of  the  Employers'  Liability  Act  of  1880, 
still  exists  with  regard  to  seamen. 

In  cases  of  personal  injury  the  matter  cannot  be  considered 
as  settled.  Until  some  authoritative  decision  of  a  Final  Court 
of  Appeal  is  given,  it  must  be  doubtful  whether  the  Law  laid 
down  in  Mills  v.  Armstrong  (ante)  applies,  or  whether  only  half 
damages,  as  in  the  case  of  cargo  (The  Milan,  Lush,  358),  can 
be  obtained  from  the  other  ship ;  as  regards  their  own  ship,  the 
same  rules  as  in  the  case  of  loss  of  life  govern  the  case.  It  may 
be  that  there  is  a  difference  between  the  Law  of  England  and 
Ireland  on  the  one  hand,  and  that  of  Scotland  on  the  other,  but 
this  depends  on  questions  of  Municipal  Law,  which  it  would  be 
wearisome  to  discuss  here* 
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In  the  United  States,  so  far  as  I  can  learn  from  text-books 
and  published  reports  of  cases,  the  matter  is  in  a  peculiarly 
unsettled  and  therefore  unsatisfactory  condition. 

It  has  been  already  pointed  out  that  the  American  Courts  of 
Admiralty  have  not  adopted  the  British  rule  as  to  damages,  so 
far  as  a  cargo,  necessarily  innocent,  is  concerned.  None  the  less 
in  other  matters  they  have  carried  the  principle  of  division  of 
damages  much  further  than  in  Great  Britain,  and  applied  it  to 
all  Maritime  torts  (The  Sterling  and  The  Equator,  16  Otto  667  ; 
The  City  of  Hartford,  7  Otto  323 ;  The  Serqpis,  8  U.S.  Ap. 
Cas.  49),  with,  however,  a  possible  relaxation  where  the  con- 
tributory negligence  was  very  slight  or  very  gross  (The  MaeMorris, 
30  Davis  Sup.  Crt.  Rep.  1  ;  Anderson  v.  The  Ashbrooke,  44  Fed. 
Rep.  124).  Applying  this  9 principle  to  the  case  of  collisions,  it 
would  appear  that  in  cases  of  personal  injury  a  member  of  the 
crew  who  had  contributed  to  the  collision  could  recover  half  his 
damages  from  the  other  vessel;  but  as  the  other  vessel  would 
have  a  personal  action  against  him  as  well  as  against  his  owners 
for  half  her  damages,  if  such  an  action  were  brought,  it  would  in 
the  result  only  benefit  his  owners,  who  would  have  to  pay  less  by 
the  amount  he  had  recovered,  and  which  the  opposing  ship  would 
cancel  by  her  claim  against  the  actual  wrong-doer. 

As  regards  an  innocent  member  of  the  crew  or  a  passenger 
there  seems  no  reason  to  suppose  that  their  claims  for  personal 
injury  would  differ  in  principle  from  those  of  cargo-owners  sa 
far  as  the  other  vessel  is  concerned,  unless  they  have  been  differ- 
entiated by  §  7  of  the  Act  of  1892  already  referred  to.  As- 
regards  their  own  vessel,  the  same  consideration  would  apply  to 
passengers ;  with  regard  to  the  crew  in  some  of  the  States,  the 
doctrine  of  Common  Employment  is  no  defence  (Scarf  v.  Metcalf 
3  R.I.D.M.  627). 

With  regard  to  claims  for  loss  sustained  through  the  death  of  a 
relative,  the  case  is  different  There  is  no  statute  of  the  United 
States  giving  a  right  to  any  damages  in  such  a  case  any  more 
than  there  was  in  England  prior  to  the  passing  of  Lord  Campbell's 
Act  in  1847.    Several  of  the  individual  States  have  such  statutes,. 
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but  the  United  States  or  Federal  Courts  have  exclusive  juris- 
diction over  parties  responsible  for  loss  of  life  or  personal 
injuries  on  board  ships  at  sea  (Rev.  Stat.  U.S.,  Tit.  XIII.,  ch.  7, 
§  629  (19)).  The  whole  question  has  recently  been  much 
discussed  in  the  Supreme  Court,  and  it  seems  now  to  be  decided 
that  the  Admiralty  Courts  have  no  jurisdiction  in  rem,  and  that 
for  loss  of  life  in  a  collision  at  sea  there  is  no  remedy  (The 
Harrisburg,  12  Dav.  Sup.  Crt  199;  The  Alaska,  23  Dav.  Sup. 
Crt  201).  But  that  if  the  injury  was  inflicted  within  the  territorial 
limits  of  a  State  where  it  gave  a  right  of  action,  such  right  could 
be  prosecuted  in  the  Admiralty  Court  by  proceedings  in  personam 
(Butler  v.  Boston  and  Savannah  S.S.  Co.,  23  Davis  Sup.  Crt  527  ; 
The  Corsair,  38  Dav.  Sup.  Crt  Rep.  335) ;  and  from  the  last- 
mentioned  case  it  would  appear  that  if  the  State  Law  gave  a  lien 
for  such  damage,  the  Admiralty  Court  could  enforce  it 

IV.  As  to  the  limit  of  liability  of  shipowners  we  find  again 
three  different  rules:  First,  that  of  the  ship  and  freight  itself, 
which,  when  the  ship  happens  to  be  at  the  bottom  of  the  sea  and 
the  freight  is  not  earned,  is  not  of  much  value ;  this  limit  is  in 
force  generally.  At  the  time  of  the  promulgation  of  the  Napo- 
leonic Codes  there  was  much  discussion  in  France  as  to  whether 
a  shipowner  should  be  liable  for  the  negligence  of  his  servants  to 
the  whole  amount  of  his  property,  or  the  whole  amount  of  his 
Maritime  property,  or  only  to  the  amount  of  that  portion  of  it  of 
which  the  servants  were  in  charge  at  the  time,  and  in  the  result  it 
was  settled  in  the  last  and  most  limited  degree.  This  principle, 
which  indeed  was  that  of  most  Maritime  States  previously, 
probably  from  the  difficulty  of  getting  anything  more  out  of 
a  foreigner,  and  the  injustice  of  treating  natives  worse  than 
foreigners,  has  been  incorporated  into  the  Codes  of  almost  all 
nations.  Secondly,  in  Great  Britain,  for  many  years  prior  to  1862, 
the  rule  was  that  though  the  value  of  the  ship  and  freight  was  the 
limit  of  liability,  yet  it  was  not  the  ship  itself  which  was  con- 
sidered, but  her  value  at  the  moment  before  the*  collision 
happened  for  which  amount  the  shipowners'  general  property 
was  liable.     But  in  1862,  a  different  measure  was  established, — 
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namely,  the  purely  empirical  one,  that  where  property  only  was 
concerned,  the  shipowner  should  be  liable  only  for  £%  per  ton 
on  the  tonnage  of  his  ship.  An  additional  liability  of  £i  per 
ton  was  imposed  to  give  compensation  for  loss  of  life  or  personal 
injury ;  a  difference,  not  necessary  to  discuss  here,  being  made 
between  the  measurement  of  sailing  and  steam  ships.  This 
arrangement  gives  an  advantage  to  foreign  ships  or  ships  owned 
singly  by  a  Limited  Liability  Company,  when  they  are  in  their 
damaged  state,  worth  less  than  £&  or  ^15  per  ton,  as  the  case 
may  be,  since,  in  the  case  of  a  foreign  vessel,  the  owners  of  which 
are  resident  out  of  England,  and  cannot  be  served  with  process, 
the  practical  measure  of  damage  must  be  the  value  of  the  vessel ; 
whilst  in  the  case  of  a  Limited  Company,  whose  sole  property  is 
the  ship,  it  is  obvious  that  no  more  can  be  got  than  the  ship 
herself.* 

In  Great  Britain  this  law  of  Limited  Liability  is  held  to  apply 
to  foreign  vessels  if  the  owners  can  be  served  with  process,  and 
have  property  which  can  be  taken  in  execution  beyond  the  ship 
herself  (The  Amalia,  Br.  &  Lush,  151). 

In  France^  on  the  other  hand,  the  Cour  de  Cassation  has 
recently  held  that  the  British  Law  of  Limitation  attaches  to  the 
British  ship  when  in  collision  on  the  High  Seas — that  in  feet  the 
limitation  of  a  shipowner's  liability  is  not  governed  by  the  lex  fori 
as  in  England,  but  by  the  Law  of  the  flag  (19  J.D.I.P.  153, 
1 130;  7  R.I.D.M.  242);  whilst  it  appears  doubtful  if  a  British 
shipowner  has  any  limit  at  all  allowed  him  for  a  collision  with  a 
French  ship  in  French  waters  t  (Burnett  v.  Abram  6*  Ors.,  21 
J.D.I.P.  303).  In  Belgium  the  liability  is  held  to  be  governed 
by  the  lex  fori  (8  R.I.D.M.  131). 

It  is  obvious  that,  whether  one  ship  alone  is  to  blame  or  both, 


*  That  if,  if  the  ship  is  uninsured;  if  she  is  insured,  the  well-known 
"  collision  clause "  would  no  doubt  be  present  in  the  policy  to  protect  the 
Company.— Note  by  Dr.  Raikks. 

f  At  the  Conference  it  was  stated  that  a  very  recent  decision  of  the  Cour  de 
Cassation  at  Paris  had  decided  that  in  this  case  the  British  ship  might  claim 
the  French  limit.— Note  by  Dr.  Raikbs. 
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it  is  very  important  to  the  shipowner  to  know  what  his  limit  of 
liability  is ;  it  may  well  determine  the  captain's  mind  as  to  the 
port  of  distress  he  will  make. 

When  British  Law  applies,  it  is  of  great  importance  both  to  ship 
and  cargo-owners  where  the  damages  are  large  and  the  value  of 
the  ship  small,  that  is,  less  than  £&  per  ton, — in  a  case  of  both  to 
blame,  and  where  each  vessel  is  primarily  liable  to  pay  half  the 
damages  of  the  other  and  of  her  cargo, — to  know  whether  the 
arbitrary  limit  of  liability  is  to  be  applied  to  the  actual  claim  for 
half,  or  to  the  balance  ascertained  by  setting  off  one  ship's  half 
against  the  other.  It  is  now  settled  that  the  latter  is  the  correct 
plan  (The  Khedive,  7  A.C.  795). 

So  far  as  I  am  aware,  only  one  Maritime  State  altogether 
repudiates  the  idea  of  limiting  a  shipowner's  liability  in  any  way 
where  collision  damage  is  in  question,  and  that  is  Portugal,  under 
her  new  Code  (Art.  492  (1) ). 

It  had  formerly  been  argued  that,  under  the  Spanish  Law,  a 
shipowner  was  under  no  liability  for  the  acts  of  his  servants  on 
board  ship  in  bringing  about  a  collision,  on  the  principle  for 
which  formerly  Bynkershoek  contended,  that  the  act  of  running 
down  another  vessel  was  no  part  of  the  duty  which  the  captain 
and  crew  were  employed  to  perform ;  but  whether  the  contention 
was  well  founded  or  not  is  now  only  of  archaeological  interest,  as 
under  the  existing  Spanish  Code  the  liability  of  shipowners  for 
collision  is  expressly  enacted  (Art  837)  up  to  the  value  of  ship 
and  freight 

There  appears  to  be  a  curious  point  in  Italian  Law,  which  may 
largely  affect  the  rights  of  cargo,  in  a  case  where  both  ships  are 
to  blame  for  a  collision.  As  already  pointed  out,  each  ship  is, 
under  these  circumstances,  liable  for  the  whole  damage  (ante,  II. 
Italy),  subject  to  the  right  of  abandoning  ship  and  freight,  which 
is  the  limit  of  the  owner's  liability  on  the  contracts  of  his  master, 
as  in  other  Continental  States ;  but  if  the  contract  of  carriage, 
instead  of  being  a  bill  of  lading  signed  by  the  master,  is  made 
with  an  agent  of  the  company  owning  the  ship  on  shore,  there 
appears  to  be  no  limit  to  their  liability,  as  they  cannot  in  this 
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case  free  themselves  by  abandoning  or  surrendering  ship  and 
freight,  the  case  not  being  provided  for  in  the  Commercial  Code, 
and  the  agent  may  be  sued  for  the  whole  damage  (4  R.I.D.M. 
337  >  *&  J.D.I.P.  161;  5  R.I.D.M.  558),  and  moreover,  if 
successful  in  such  action,  any  ships  belonging  to  the  company, 
even  if  the  company  be  not  an  Italian  one,  can  be  taken  in 
execution  (2  R.I.D.M.  217;  8  R.I.D.M.  614). 

It  should  also  be  observed  that  the  right  of  limitation  by 
abandonment  does  not  apply  in  Russia  (Arts.  253,  255)  to  tugs, 
which,  where  a  vessel  in  tow  is  brought  into  collision  by  the  joint 
negligence  of  her  tug  and  of  the  other  colliding  vessel,  may 
produce  the  same  results  both  for  ships  and  cargo  that  the  special 
case  above  mentioned  does  for  cargo  in  Italy. 

Having  now  considered  the  main  divergences  of  the  Law  of 
different  States  as  affecting  questions  of  collision  where  both  ships 
are  to  blame,  let  us  glance  for  a  moment  at  the  systems  of  appli- 
cation of  these  Laws  in  different  States.  Where  one  vessel  alone 
is  to  blame  for  a  collision,  it  makes  comparatively  little  difference 
by  what  Law  the  case  is  decided ;  the  only  questions  of  impor- 
tance there  are  the  right  of  arresting  the  delinquent  vessel,  and  the 
measure  of  liability  of  her  owners.  The  former  of  these  questions 
has  recently  been  ably  dealt  with  in  a  series  of  articles  in  the 
Revue  International  du  Droit  Maritime,  and  I  do  not  propose  to 
enter  upon  it  here.  The  latter  has  been  already  referred  to  and 
has  also  been  treated  by  Mr.  Gray  Hill,  of  Liverpool,  in  papers 
read  at  Plymouth  and  Norwich  in  1891  and  1892. 

When,  however,  both  ships  are  to  blame,  it  is  clear  that  if  they 
are  of  the  same  nationality  there  may  be  a  vast  difference  in  the 
result,  if,  on  the  one  hand,  their  mutual  liabilities  are  to  be 
decided  by  the  Law  of  their  own  flag,  or  on  the  other  by  that  of 
the  country  in  which  the  case  is  tried ;  whilst  if  the  ships  are  of 
different  nationalities,  it  might  be  in  the  highest  degree  unjust  to 
apply  to  each  the  Law  of  her  own  flag.  If,  for  example,  a 
German  ship  and  an  English  ship,  after  a  collision  in  the  North 
Sea,  take  refuge  in  Antwerp,  and  after  trial  are  both  found  to 
blame,  should   the   Law  of  the  flags  be  applied  to  each,  the 
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English  ship  would  be  condemned  to  pay  half  the  German's 
damage,  and  the  German  ship  could  not  be  ordered  to  pay  any- 
thing. It  is  only  necessary  to  state  the  case  to  show  that  this 
result  would  be  iniquitous.  The  case  might  be  even  more  com- 
plicated if  two  vessels  of  different  nationalities,  after  a  collision 
for  which  both  are  to  blame,  take  refuge  in  different  countries. 
In  this  case  we  might  possibly  have  examples  of  all  the  four 
leading  rules.  By  what  Law,  then,  are  these  cases  to  be  decided  ? 
The  question  has  occupied  the  attention  of  many  jurists  and 
congresses  on  the  subject  of  International  Law.  On  this  part  of 
the  subject  I  should  say  that  I  am  much  indebted  to  Dr.  Buzzati's 
exhaustive  work,  L'Urto  di  Navi  in  Mare,  published  in  1889. 
Referring  to  his  own  Italian  Law,  he  quotes  Art  9  of  the  Civil 
Code  (Preliminary)  as  confirming  Art  58  of  the  Commercial 
Code,  and  as  showing  that  the  Law  of  the  place  of  collision  is  to 
be  applied  if  the  collision  takes  place  in  territorial  waters,  or,  if 
both  vessels  are  of  the  same  nationality,  the  Law  of  that  nation 
(p.  48).  In  France,  Valroger  and  Desjardin  state :  "  That  when 
it  is  necessary  to  decide  a  case  between  foreign  ships  of  the  same 
nationality,  it  is  conceived  that  as,  strictly  speaking,  no  French 
interest  is  concerned,  the  Judge  may  refer  to  the  Municipal  Law 
of  the  two  ships  "  (  Valroger,  Dr.  Mar.,  Vol.  V.,  §  2,124 ;  Desjardin, 
Dr.  Com.  Mar.,  Vol.  V.,  §  1121). 

The  Congress  on  International  Law  at  Antwerp  was  of  opinion 
that  "  Collisions  at  sea  between  two  vessels  of  the  same  nation- 
ality are  governed  by  their  Municipal  Law "  (Acts  of  Con.  Int, 
Antwerp,  p.  145),  and  this  view  was  accepted  by  our  late  distin- 
guished confrere,  M.  Jacobs  (Avant-projct  de  Lot  Mar.,  §  26),  and 
by  other  jurists  (Grasso,  L'Urto  di  Navi,  Vol.  XXXIX.,  p.  222  ; 
Gianzana,  Risposta,  pp.  19  and  20;  Dr.  Rossi  and  Novi  Lena, 
Osservasione  sul  Quistione  III ;  Lebano,  Con.  Int.  di Dir.  Com.,  §  9 ; 
Benfante,  L'Urtodi  Navi,  Pt  III.,  Ch.  V.,  §  1,  p.  250).  But 
Lyon-Caen  is  of  opinion  that :  "  Where  out  of  territorial  waters 
altogether  it  seems  reasonable  to  disregard  the  peculiar  arrange- 
ment with  regard  to  doubtful  collisions,  and  to  hold  the  Law 
common  to  all  nations  which  only  recognise  in  collisions  either 
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pure  accident  or  blame  on  the  part  of  someone;  this  solution, 
indeed,  ought  to  be  followed,  in  our  opinion,  even  when  the  ships 
in  collision  on  the  High  Seas  are  both  French  "  (fctudes  Dr.  Int. 
Pr.,  Ch.  VII.,  §  63).  Where  the  collision  is  on  the  High  Seas 
between  vessels  of  different  nationalities,  Labbd,  writing  in  the 
Joutnal  du  Palais,  1875,  P«  24x>  ^d  criticising  a  decision  of  the 
Cour  de  Cassation  in  Paris,  which  had  applied  French  Law,  the 
lex  forty  to  a  collision  between  a  French  and  an  English  ship  on 
the  High  Seas,  after  pointing  out  objections  to  that  course  and 
also  to  that  of  referring  to  some  problematical  common  Law  of 
the  sea,  proposes  to  leave  all  these  cases  to  the  sense  of  natural 
equity  in  the  Court.  "We  propose,"  he  says,  "that  the  Judge 
should  rely  on  what  is  right  only  without  the  support  of  any 
positive  Law.  Yes,  whilst  making  a  true  International  Law 
applicable  to  such  suits.  Is  such  a  course  unheard  of?  Our 
Legislature  itself,  in  requiring  the  Judge  to  decide  in  cases  where 
there  is  no  positive  Law,  invites  him  to  supply  it  out  of  his  sense 
of  right  and  the  Law  of  nature  in  absence  of  written  and  published 
texts."  Valroger,  on  the  other  hand,  supports  the  decision  of  the 
French  Courts  in  the  above  and  other  cases,  saying,  "  The  French 
Law  appears  to  him  to  be  the  only  one  applicable  when  the 
dispute  is  between  foreigners  of  different  nationalities,  and  still 
more  so  when  between  Frenchmen  and  foreigners,  wherever  the 
collision  happened,  from  the  moment  that  a  French  Court  is 
called  on  to  decide  it"  (J.D.I.P.,  1887,  p.  734). 

Desjardin  propounds  another  plan,  as  follows : — "  The  question 
is  less  simple  if  the  two  Laws  are  not  alike.  It  would  be  equit- 
able and  just  in  this  case  to  apply  the  Law  of  the  ship  which  is 
run  down.  Between  the  doer  of  the  wrong  and  the  victim  of  it 
I  have  no  hesitation.  The  running  down  ship  may  certainly,  if 
he  loses  the  case,  be  involved  in  liabilities  beyond  what  he  antici- 
pates ;  but  it  is  better  that  his  calculations  should  be  upset  than 
those  of  the  vessel  which  is  run  down.  The  latter,  in  making  his 
estimate  of  the  damage,  is  entitled  to  expect  reparation  in  con- 
formity with  his  own  Law,  and  to  regulate  his  proceedings  on 
that  assumption.     If,  indeed,  it  were  more  to  his  advantage  to 
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claim  by  the  Law  of  the  running  down  ship,  he  should  not  be 
allowed  to  take  advantage  of  it  He  cannot  claim  to  be  better 
than  if  he  had  been  run  down  in  the  waters  of  his  own  country 
by  a  ship  sailing  under  his  own  flag.  The  legal  complexity  is 
redoubled  when  the  question  is  of  a  mixed  or  doubtful  collision 
between  two  ships  of  different  nationalities ;  that  is  to  say,  if, 
strictly  speaking,  neither  vessel  runs  down,  nor  is  run  down. 
I  shall  propose  to  apply  in  this  last  case  that  Law  which  is 
nearest  to  general  principles  of  ordinary  Law  "  (Dr.  Com.  Afar., 
Vol  V.,  §  1121).  Seeing  the  difficulty  of  this  final  proposition, 
as  it  would  be  necessary  in  the  first  instance  to  ascertain  what 
were  the  general  principles  of  ordinary  Law  common  to  all  or 
most  nations,  Benfante  (Urto  di  Navi,  Pt.  III.,  Ch.  II.,  §  1, 
p.  58)  says :  "  It  cannot  be  permissible  to  apply  a  Law  which  is 
more  advantageous  to  one  of  the  ships  and  less  to  the  other ; 
rather  recourse  should  be  had  to  that  which  occasions  the  least 
hardships  to  both  vessels."  The  Congress  at  Antwerp  adopted 
a  scheme  which  is  again  different,  as  it  binds  each  vessel  to  pay 
or  receive  no  more  than  the  Law  of  its  own  flag  allows,  whereas 
the  logical  outcome  of  Desjardin's  suggestion  would  be  that  in 
cross  causes  each  vessel  would  be  bound  as  plaintiff,  i.e.  in  so  far 
as  it  was  the  sufferer,  by  the  Law  of  its  own  flag,  and  as  defendant, 
i.e.  in  so  far  as  it  was  the  wrong-doer,  by  the  Law  of  the  other 
ship's  flag.  Jacobs,  in  supporting  the  Antwerp  scheme,  confines 
himself  to  the  case  of  doubtful  collisions,  what  we  call  in  Great 
Britain  inscrutable  fault  He  says :  "  In  the  case  of  a  doubtful 
collision  there  is  no  reason  for  preferring  one  Law  to  another, 
since  there  is  no  blame  to  cause  the  balance  to  lean  in  either 
direction.  It  is  necessary  then  to  find  some  means  to  put  both 
ships  on  an  equal  footing.  There  are  two  ways  of  doing  this, 
either  to  say  that  that  Law  which  is  most  unfavourable  to  the 
debtor  shall  always  apply,  or  to  say,  as  the  (Antwerp)  Commission 
proposes,  that  between  the  two  Laws  which  are  in  conflict,  the 
one  which  is  most  favourable  is  to  be  preferred.  To  bring  them 
to  the  same  common  denomination,  and  to  keep  the  two  vessels 
in  collision  on  an  equality,  it  is  necessary  to  apply  to  both  of 
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them  either  the  higher  or  the  lower  level.  On  legal  principles 
the  lower  level  is  the  one  preferable.  When  a  person  has  come 
into  collision  without  any  fault  being  shown,  and  has  done  more 
damage  than  he  has  sustained,  what  right  is  there  to  compel  him 
to  give  compensation  on  the  higher  level?"  Dr.  Buzzati  finally 
proposes  still  another  method  of  doing  justice,  that  "  the  two 
ships  should  have  one-half  of  the  total  amount  of  the  damages 
divided  according  to  the  Law  of  one  ship,  and  the  other  half 
according  to  the  Law  of  the  other  ship  "  (p.  63). 

To  pass  from  theory  to  practice,  the  plan  adopted  in  Great 
Britain  has,  at  all  events,  the  merit  of  simplicity,  acting  on  the 
general  principle  that  the  right  is  governed  by  the  Law  of  the 
place  where  it  originated,  and  the  remedy  by  that  of  the  place 
where  it  is  to  be  enforced  (Story,  Conflict  of  Law,  §  558) ;  and 
applying  it  to  the  case  of  collisions,  we  have  the  facts  of  the 
collision  governed  by  the  Law  of  the  place — that  is,  by  the 
general  Law  of  the  sea ;  and  as  no  one  yet  has  been  able  to  say 
what  is  the  general  Law  of  the  sea  upon  a  variety  of  points,  we 
assume  that  it  is  the  same  as  that  Law  of  the  sea  adopted  by 
British  Municipal  Law.  Whilst  the  remedy — that  is,  the  extent 
of  liability — is  always  governed  by  our  Municipal  Law :  hence  in 
all  cases  of  collision  at  sea  we  cease  to  be  troubled  by  the  Law 
of  the  flag ;  the  cases  are  decided  as  to  merits  on  our  interpre- 
tation of  the  International  Rules  for  Preventing  Collisions  at  Sea; 
the  liability  is,  on  paper  at  all  events,  £%  or  £1$,  as  already 
explained. 

In  Belgium,  after  much  discussion,  it  seems  to  be  now  accepted 
that  the  Courts  will  entertain  a  cause  of  damage  between  foreign 
vessels  on  the  High  Seas  (18  J.D.I.P.  1010 ;  20  J.D.I.P.  221),  or 
even  in  foreign  waters  (18  J.D.I.P.  269 ;  20  J.D.I.P.  942,  944). 
In  the  first  case,  it  can  only  be  said  to  be  decided  that  if  both 
vessels  are  of  the  same  nationality,  the  Law  of  the  country  will 
be  applied  as  to  the  incidence  of  damages  (20  J.D.I.P.  221) ;  and 
in  the  latter,  the  Law  of  the  country  in  whose  waters  the  collision 
causing  the  damage  took  place  (8  R.I.D.M.  123),  but,  in  any  case, 
the  owner  of  a  vessel  found   to  blame  can  free  himself  from 
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liability  by  an  abandonment  of  ship  and  freight  in  accordance 
with  Belgian  Law  (20  J.D.I.P.  221),  and  an  action  nominally 
against  the  captain  binds  neither  him  nor  the  owner  personally, 
but  is  only  available  against  the  ship  (8  R.I.D.M.  587).  But  in 
all  questions  relating  to  foreign  ships,  the  Belgian  Courts  will  do 
nothing  unless  it  is  shown  that  similar  suits  relating  to  Belgian 
vessels  would  be  entertained  in  the  Court  of  the  foreign  ship 
(20  J.D.I.P.  443 ;  4  R.I.D.M.  189). 

In  France,  it  was  decided  by  the  judgment  of  the  Cour  de 
Cassation  already  mentioned,  as  criticised  by  M.  Labb<£,  that 
the  French  Courts  would  entertain  actions  for  damage  by  collision 
in  French  waters  where  both  ships  were  foreign,  and  will  decide 
the  case,  at  all  events  when  the  ships  are  of  different  nationalities 
and  under  different  Laws,  by  the  Law  of  France  (16  J.D.I.P. 
II33)>  &nd  it  appears  that  this  is  also  the  case  wherever  the  cause 
of  action  arises,  even  if  in  foreign  territorial  waters  (19  J.D.I.P.  659). 
A  peculiar  rule  as  to  the  limit  of  foreign  vessels'  liability  has 
already  been  referred  to. 

In  Germany >,  there  seems  to  be  no  doubt  that  the  Courts,  as  in 
England,  will  entertain  a  suit  for  a  collision  independent  of  the 
place  where  it  happens.  It  has  been  decided  that  such  a  collision 
happening  between  foreign  vessels  in  German  waters  is  decided 
by  the  lex  fori,  or  German  Law  (Reichsgericht,  16  J.D.I.P.  856; 
14  J.D.I.P.  339;  17  J.D.I.P.  332),  and  it  is  inferred  in  these 
cases  that  it  would  be  decided  by  that  Law  in  all  cases  even  if 
the  collision  happened  in  foreign  territorial  waters.  But  a  recent 
decision  at  Hamburg  (Trib.  Sup.  Hanskatique,  19  J.D.I.P.  1037) 
does  not  indeed  decide,  but  seems  to  imply  that  a  defendant 
brought  before  a  German  Court  might  claim  to  be  tried  by  his 
own  Law.  In  a  case  where  one  ship  was  Spanish  and  the  other 
English,  the  replication  to  a  defence  of  compulsory  pilotage  that 
it  constituted  no  defence  in  Spanish  Law  was  held  bad  (17  J.D.I.P. 
332),  thus  concurring  with  the  British  decision  in  the  Halley 
(L.R.  2  P.C.  193),  though  on  somewhat  different  grounds. 

In  Italy,  in  cases  of  collision  between  foreign  vessels  in 
Italian  waters,   Italian    Law  has    been    applied    (C.C.,  Turin, 
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14  J.D.I.P.  241 ;  C.C.,  Florence,  17  J.D.I.P.  963) ;  and  from  the 
analogy  of  salvage  cases  (C.A.,  Genoa,  2  R.I.D.M.  214;  C.A., 
Messina,  3  R.I.D.M.  766),  this  would  appear  to  be  the  case 
wherever  the  collision  happened.  The  Law  of  Italy  is,  however, 
in  a  very  unsettled  condition,  as  when  the  Italian  States  were 
amalgamated  into  the  Kingdom  of  Italy,  several  kept  their  own 
final  Courts  of  Appeal  or  Cours  de  Cassation,  and  the  decision 
of  one  of  these  on  the  interpretation  of  the  Code  does  not  bind 
the  others.  Hence,  amongst  other  matters  relating  to  collisions, 
there  are  divergent  practices  in  the  North  and  South  as  to  the 
person  before  whom  a  foreign  shipmaster  must  make  the  de- 
positions necessary  to  preserve  his  right  of  action  for  collision 
damage  (C.C.,  Turin,  17  J.D.I.P.  380;  C.A.,  Naples,  3  R.I.D.M. 
97) ;  and  quite  recently  the  Court  of  Appeal  at  Genoa  has  held 
against  the  power  of  an  owner  to  contract  himself  out  of  liability 
for  the  acts  of  the  master  and  crew  (9  R.I.D.M.  82),  whilst 
several  of  the  Cours  de  Cassation  have  freely  allowed  it  There 
are  Cours  de  Cassation  at  Turin,  Florence,  Rome,  Naples,  and 
Palermo.  Possibly,  as  the  Commercial  Tribunals  have  been 
recently  abolished,  and  a  distinguished  lawyer  is  now  again 
Prime  Minister,  means  may  be  found  of  crowning  the  edifice  of 
Italian  Unity  by  giving  her  not  only  one  Law  but  some  authori- 
tative interpretation  of  that  Law. 

In  Spain,  it  has  been  decided  that  the  Spanish  Civil  Court  has 
jurisdiction  over  collisions  where  one  (S.C.  Madrid,  16  J.D.I.P. 
144;  19  J.D.I.P.  275;  7  R.I.D.M.  603)  or  both  (20  J.D.I.P. 
506)  vessels  are  foreign,  provided  the  collision  takes  place  in 
Spanish  waters.  There  does  not  appear  to  have  been  any  decision 
as  yet  on  the  new  Code  as  to  jurisdiction  over  a  collision  between 
foreign  vessels  on  the  High  Seas.  In  the  cases  above  mentioned, 
Spanish  Law  was  applied ;  it  is,  however,  rather  to  be  gathered 
from  the  cases  referred  to  that  a  Spanish  Court  would  not  enter- 
tain a  cause  of  collision  between  foreigners  on  the  High  Seas.* 

*  I  was  informed  at  the  Conference  by  a  member  that  he  personally  was 
acquainted  with  a  case  at  Cadiz  where  the  Court  had  declined  jurisdiction  in 
such  a  case. — Note  by  Dr.  Raikes. 
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As  moreover  there  is  no  power  to  arrest  a  foreign  ship  prior  to 
judgment,  it  seems  unlikely  that  such  a  case  would  be  brought 
before  a  tribunal,  when  in  almost  every  instance  the  vessel 
would  have  gone  away  before  judgment  could  be  enforced 
against  her. 

In  Egypt%  the  International  Tribunals  have  managed  to  curtail 
their  jurisdiction  in  collision  cases  to  the  extent  that  they  will  not 
entertain  a  cause  unless  the  defendant  is  either  actually  domiciled 
or  has  a  branch  business — a  mere  agency  is  not  sufficient — in 
Egypt  (7  R.I.D.M.  599);  and  as  these  Courts  only  have  juris- 
diction where  one  or  both  parties  to  the  litigation  are  foreigners 
(Regjkment  d  Organisation  Judiriaire,  Arts.  9,  10),  the  practical 
result  is  that  they  can  only  entertain  cases  where  the  claim  is  by 
a  foreign  vessel  against  one  under  the  Egyptian  flag. 

In  the  United  States  of  America  the  Courts,  as  might  be  antici- 
pated, adopt  generally  the  British  view  of  the  jurisdiction,  and 
refer,  at  all  events  when  the  collision  occurs  on  the  High  Seas  or 
in  American  waters,  to  the  same  hypothetical  General  Maritime 
Law  which  is,  in  the  absence  of  other  proof,  deemed  to  be  the 
Maritime  Law  as  interpreted  by  their  Municipal  Law.  It  has 
been  pointed  out  that  there  are  notable  divergences  between  the 
Law  of  the  United  States  and  Great  Britain  as  to  liability,  and 
that  they  are  more  likely  to  increase  than  diminish  under  the 
influence  of  recent  legislation. 

I  have  now  dealt  with  the  principal  points  of  divergence, 
leaving  out  of  consideration,  for  want  of  time  and  fear  of  being 
wearisome,  many  other  important  matters,  such  as  the  effect  of 
compulsory  pilotage  on  liability,  the  degree  of  adherence  to  the 
International  Rules  required  in  different  countries,  and  the 
questions  of  the  differing  circumstances  under  which  blame  is 
presumed,  or  where  the  onus  of  proof  is  laid. 

I  hope,  however,  I  have  drawn  attention  to  the  painful  conflict 
of  Laws  on  a  matter  which  concerns  not  only  lawyers  and  seamen, 
but  every  merchant  and  every  traveller ;  and  though  in  a  paper 
which  attempts  to  deal  with  the  Laws  of  all  civilized  nations  I 
have  doubtless  made  mistakes,  I  hope  those  who  have  listened  to 
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the  paper,  or  those  who  may  read  it,  will  forgive  the  errors  and 
accept  the  intention,  which  is  to  show  how  important  it  is  that,  as 
we  have  had  now  for  over  thirty  years  one  common  set  of 
regulations  for  Preventing  Collisions  at  Sea,  we  should  now  have 
one  common  rule  as  to  the  incidence  and  limitation  of  damages 
for  breaking  those  rules. 

Sir  Walter  Phillimore  seconded  the  resolution  proposed  by 
M.  Franck,  and  expressed  his  sense  of  the  great  value  of  both 
the  papers  presented  to  the  Conference. 

The  resolution  was  unanimously  adopted. 

Mr.  Gray  Hill,  Liverpool,  moved  the  following  resolution : — 


"Le  Congrfes  estime  que  la 
loi  qui  permet  au  juge  de  r£- 
partir  le  dommage  total  subi 
par  les  navires  en  collision  pro- 
portionnellement  a  la  gravity 
des  fautes  commises  par  chacun 
d'eux  est  pr^f&able — 


"  i°  a  la  loi  qui  laisse  a 
charge  de  chaque  navire  son 
dommage ; 

"  2°  a  la  loi  qui  r^partit  le 
dommage  en  proportion  de  la 
valeur  des  navires  ; 

"30  a  la  loi  qui  le  partage 
par  moitid 

"Le  Congrfes  estime  que  la 
premifere  de  ces  rfegles  devrait 
£tre  adoptee  par  toutes  les 
legislations." 


"  That,  in  the  opinion  of  this 
Association,  the  law  which 
enables  the  Court  to  apportion 
the  total  of  the  damage  done 
to  ships  in  collision,  when  both 
are  in  fault,  in  proportion  to 
the  gravity  of  the  faults  com- 
mitted by  them  respectively,  is 
preferable — 

"  (i)  to  the  law  which  leaves 
each  ship  to  bear  its  own 
damage; 

"(2)  to  the  law  which  divides 
the  total  damage  according  to 
the  value  of  the  ships  respec- 
tively; and 

"  (3)  to  that  which  divides  it 
equally. 

"  That,  in  the  opinion  of  this 
Association,  the  first-mentioned 
law  should  be  adopted  by  all 
nations." 
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Mr.  Gray  Hill  said  that  he  was  authorized  to  represent  the 
Chamber  of  Shipping  of  the  United  Kingdom,  the  Liverpool  and 
London  Steamship  Protection  Association,  the  West  of  England 
Steamship  Owners'  Protection  and  Indemnity  Association,  and 
the  American  Chamber  of  Commerce  of  Liverpool.  He  thought 
it  was  impracticable  to  endeavour  to  reconcile  on  one  occasion 
all  the  diversities  of  law  which  prevailed  amongst  the  nations  of 
the  world  with  regard  to  the  incidence  of  liability  arising  out  of 
collisions,  even  in  reference  to  the  single  case  of  both  vessels 
being  in  fault  He  therefore  selected  the  simplest  portion 
of  the  subject  to  be  dealt  with  first,  feeling  that,  if  an  agreement 
could  not  be  obtained  upon  this,  it  would  be  in  vain  to  seek  one 
on  the  more  complicated  questions.  He  put  aside,  for  the 
present,  questions  relating  to  cargo,  and  to  loss  of  life  and 
personal  injury.  The  simplest  portion  was  that  relating  to 
the  right  of  the  respective  shipowners  to  recover  damages  where 
both  vessels  were  in  fault  The  first  question  was  whether  in 
such  a  case  there  should  be  any  recovery  or  none.  The  nations 
representing  by  far  the  largest  proportion  of  the  mercantile  marine 
of  the  world  allowed  of  some  recovery,  and  it  was  reasonable  to 
hope  that  the  smaller  interest  would,  for  the  sake  of  uniformity, 
concede  this  principle.  If  this  were  done,  the  competing  systems 
would  be  reduced  to  three.  Obviously  the  Turkish  and  Egyptian 
law  (the  latter  important  on  account  of  its  jurisdiction  over 
collisions  in  the  Suez  Canal)  did  not  rest  upon  any  rational  basis, 
the  values  of  the  respective  ships  having  no  connection  with  the 
amount  of  fault,  and  it  should  therefore  be  rejected.  This  being 
done,  the  remaining  question  was  whether  the  system  of  the 
United  Kingdom  and  of  the  United  States,  or  that  of  France, 
Belgium,  etc,  was  preferable.  As  a  counsel  of  perfection,  un- 
doubtedly the  latter  system  was  best  The  former  system  was 
but  a  rule  of  thumb,  and  often  worked  great  injustice. 

The  fault  on  one  side  might  be  very  slight,  scarcely  more  than 
an  error  of  judgment,  committed  by  a  captain  who  was  anxiously 
doing  his  best  to  navigate  carefully ;  on  the  other  side,  it  might 
be  a  case  of  utterly  reckless  navigation,  full  speed  in  a  fog  in  a 
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crowded  channel,  or  the  officer  in  charge  or  the  look-out  man 
wilfully  absent  from  his  post,  and  yet  the  damages  must  in  all 
cases  be  equally  divided. 

This  system  was  peculiarly  unsatisfactory  in  the  United  King- 
dom and  its  colonies,  because  the  Merchant  Shipping  Act 
provided  that  if  a  ship  infringed  the  regulations  she  should  be 
deemed  in  fault  unless  the  circumstances  made  the  departure 
necessary ;  and  this  applied  to  foreign  as  well  as  British  ships, 
which  come  within  the  jurisdiction  of  British  Courts.  Upon  this 
enactment  the  British  Courts  had  held  that  the  infringing  ship  was 
to  be  deemed  in  fault,  if  by  possibility  the  infringement  might 
have  contributed  to  the  collision,  and  if  there  were  such  a  possi- 
bility the  British  Courts  would  reject  proof  that  in  point  of  fact 
it  did  not  contribute ;  so  that,  in  the  United  Kingdom,  although  a 
ship  did  not,  in  fact,  by  her  acts  contribute  to  the  collision,  she 
might  be  liable  for  half  the  damages.  It  was  right  that  some 
penalty  should  be  inflicted  for  such  an  infringement,  but  a  penalty 
of  half  the  damages  was  cruelly  severe.  If  the  damages  could  be 
apportioned  at  the  discretion  of  the  Court,  a  penalty  suitable  to 
the  offence,  but  not  in  excess  of  it,  could  be  inflicted. 

At  the  International  Congress  on  Commercial  Law  referred  to 
by  Baron  Lambermont,  resolutions  had  been  passed  in  favour  of 
the  apportionment  of  damages  according  to  the  gravity  of  the  fault. 

The  law  of  France  and  Belgium  had  also  this  advantage,  that 
it  occupied  a  middle  position  between  that  of  Germany,  etc., 
which  prohibited  any  recovery,  and  that  of  the  United  Kingdom 
and  the  United  States  of  America,  which  in  all  cases  divided 
equally ;  and  if  a  settlement  of  the  matter  was  to  be  made,  the 
law  of  France  was  one  which  could  be  adopted  by  way  of  com- 
promise as  between  these  opposite  extremes. 

In  favour  of  dividing  according  to  the  gravity  of  the  fault  were 
also  many  shipowners  and  underwriters,  notably  the  British 
Steamship  Protection  Associations,  and  they  were,  to  a  large 
extent,  the  paymasters  in  collision  cases,  and  had  therefore  the 
best  right  to  speak.  The  present  system  led  to  Judges  straining 
a  point  to  let  off  entirely  the  ship  only  slightly  to  blame.     The 


(      "3      ) 

objections  made  were  that  it  would  be  impracticable  to  ascertain 
the  proportion  of  blame  to  be  attributed  to  the  respective  vessels, 
and  that  the  uncertainty  and  room  for  difference  of  opinion  upon 
this  point  would  increase  litigation,  especially  appeals.  But  the 
same  skill  which  enabled  Courts  to  decide  whether  any  ship  was 
to  blame  would  enable  them  to  decide  upon  the  gravity  of  the 
fault.  Mathematical  accuracy  was  impracticable,  but  it  was  easy 
to  get  nearer  to  justice  than  an  equal  division  in  all  cases.  British 
Courts  were  not  likely  to  refine  overmuch,  and  the  Appeal  Court 
would  soon  establish  a  rule  which  would  discourage  appeals. 
The  matter  would  be  easier  to  deal  with  in  England,  where  all 
important  cases  went  before  one  highly  skilled  Court,  than  in 
other  countries,  where  the  Courts  trying  such  cases  were  numerous. 
He  appealed  to  the  French  and  Belgian  lawyers  present  to 
say  whether  the  system  worked  well  in  their  countries. 

Mr.  T.  R.  Miller  (London),  in  seconding  the  motion,  said 
that  he  had  been  concerned  for  a  great  number  of  years  in 
collision  cases  as  the  representative  of  those  who  have  to  pay — 
the  "  paymasters," — and  had  often  felt  that  there  was  a  wrong 
requiring  a  remedy.  According  to  the  present  practice  in 
apportioning  damage  in  England,  where  both  vessels  are  held  to 
blame,  in  many  cases  that  judgment  is  equivalent  to  one  of  them 
being  solely  to  blame,  the  only  saving  to  one  party  being  the  cost 
of  the  other's  action.  In  Belgium  and  other  countries,  the  Courts 
determine  the  damages  in  proportion  to  the  gravity  of  the  fault  of 
the  respective  vessels,  and  this,  in  the  opinion  of  those  in  England 
most  largely  interested,  is  a  fair  and  just  manner  of  dealing  with 
such  cases.  There  are  collisions  where  the  fault  of  those  in 
charge  of  one  vessel  is  of  a  minor  degree,  possibly  arising  from 
the  infringement  of  some  regulation  which  had  little  or  nothing 
to  do  with  the  collision,  whereas  the  other  ship  is  grossly  to 
blame,  and  yet  by  the  English  Courts  both  are  held  equally  in 
fault  Mr.  Miller  instanced  several  cases  of  great  hardship  to  one 
side,  where  one  of  the  vessels  was  only  technically  wrong,  while 
the  other  had  really  and  practically  brought  about  the  collision. 
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Mr.  £.  S.  Scorfield  (Newcastle),  delegate  from  the  Newcastle 
Protection  and  Indemnity  Association,  supported  the  resolution. 

Mr.  John  Carlisle  (London),  delegate  from  the  London 
Steamship  Owners'  Mutual  Insurance  Association,  also  supported 
the  resolution. 

Monsieur  £douard  Clunet  (Paris),  Avocat  k  la  Cour  d'Appel, 
and  editor  of  the  Journal  du  Droit  International  JPrivi,  observed 
that  he  was  rapporteur  of  the  Committee  on  this  question  at  the 
Antwerp  Congress  of  1885,  when  the  resolution  was  proposed  by 
him  in  that  capacity,  recommending  the  adoption  of  the  French 
and  Belgian  rule.  The  present  discussion  showed  the  utility  of 
these  International  Congresses;  for  whereas  then  the  representatives 
of  England  were  unanimous  in  rejecting  the  proposal,  and  their 
opposition  rendered  a  general  agreement  on  the  question  im- 
possible, now  we  find  that  this  opposition  has  disappeared.  You 
see,  he  said,  how  ideas  make  a  way  for  themselves ;  the  English, 
the  greatest  navigators  of  the  world,  come  back  to  us  and  ask  for 
the  adoption  of  what  they  recognise,  on  consideration,  to  be  the 
most  equitable  system. 

M.  Langlois  (Antwerp)  supported  the  resolution.  At  the 
Antwerp  Congress,  mentioned  by  M.  Clunet,  he  had,  by  authority 
of  some  of  the  British  Steamship  Protection  Associations,  made 
the  proposal  to  adopt  the  French  and  Belgian  systems  inter- 
nationally. It  was  only  the  English  lawyers  at  the  Congress  who 
objected  to  the  change. 

Mr.  W.  Griffith  (London)  supported  the  resolution. 

Mr.  W.  Arnold  (London)  thought  this  new  proposal  should  be 
treated  with  the  greatest  caution.  It  would  tend,  in  his  opinion, 
to  increase  litigation,  as  decisions  apportioning  the  blame  between 
ships  in  collision  would  almost  inevitably  be  appealed  against 
He  moved  as  an  amendment,  "  That  the  final  decision  of  the 
Association  on  this  question  be  postponed  to  the  next  Conference." 
An  imperfect  law  which  is  certain  is,  he  urged,  better  than  a 
doubtful  law  more  perfect  in  theory. 
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Mr.  H.  Schmidt  (Hamburg),  General  Secretary  of  the  Verein 
Hamburger  Assecuradeure,  seconded  the  amendment. 

M.  Louis  Franck  (Antwerp)  opposed  the  amendment  He 
said  that  the  reason  assigned  by  Mr.  Arnold  was  not  found  to 
hold  good  in  Belgian  practice.  Appeals  in  collision  cases  are 
common,  it  is  true,  but  they  are  so  because  the  cases  involve 
important  amounts,  not  because  of  dissatisfaction  as  to  the 
apportionment  of  the  damages. 

Sir  Walter  Phillimore  asked  for  examples  as  to  the  pro- 
portions commonly  adopted  in  Belgium  and  France:  do  the 
judges  go  into  minute  fractions  such  as  thirty-seconds,  or  deal 
only  with  larger  fractions  ? 

M.  Langlois  said  that  the  Belgian  Courts  almost  always  ap- 
portioned the  damage  in  fourths. 

M.  Franck  confirmed  this  statement,  and  gave  instances  in 
support  of  it  Often  in  collisions  taking  place  in  ports  or  rivers, 
there  are  three  or  four  ships  in  collision,  and  in  such  cases  the 
rule  of  apportioning  the  damage  by  thirds  or  fourths  is  a  most 
convenient  one. 

Mr.  Arnold  remarked  that  he  only  urged  delay.  The  proposal 
involved,  he  considered,  too  serious  a  change  to  be  adopted  by  the 
Association  off-hand,  after  half-an-hour's  debate. 

M.  Clunet  said  that  in  the  French  Court  of  Appeal  at  Aix, 
which  often  had  to  decide  on  collisions  from  Marseilles,  the 
damage  was  generally  apportioned  in  thirds  or  fourths. 

Mr.  Gray  Hill  mentioned  a  case  in  Belgium  where  the  pro- 
portions were  five-sixths  and  one-sixth.  He  represented  some  of 
the  underwriters  of  the  English  ship,  which  was  held  liable  for 
one-sixth  only,  and  they  were  very  well  satisfied,  and  did  not 
appeal*  (Laughter.)  He  pointed  out  that  in  order  to  obtain  a 
uniform  rule,  the  necessity  for  which  had  been  so  clearly  shown 
by  the  papers  read,  there  must  be  concession  by  some  in  favour 
of  the  rule  which  appeared  most  likely  to  be  adopted  by  all. 

Q 
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The  question  was  not  a  new  one ;  it  had  been  fully  discussed  at 
the  Antwerp  and  Brussels  Conferences. 

Mr.  T.  R.  Miller  said  that  he  had  had  a  large  experience  of 
cases  decided  on  the  proportional  system,  and  the  decisions  in 
these  cases  as  to  the  proportion  of  liability  had  invariably  been 
accepted,  and  had  never  led  to  an  appeal 

The  amendment  was  then  put  to  the  vote,  and  rejected,  being 
supported  by  only  two  votes. 

Sir  Walter  Phillimore  stated  that  he  should  abstain  from 
voting  on  the  resolution.  It  must  not  be  assumed  that  he  agreed 
with  it 

Professor  Corsi  (Pisa)  made  a  similar  intimation. 

The  resolution  was  then  put,  and  was  adopted  by  eighteen 
votes  against  two. 

Vote  of  Thanks  to  the  President 
M.  Brunard  said  that,  as  the  President  was  obliged  by  his 
official  duties  to  return  to  England  that  evening,  and  would  con- 
sequently be  unable  to  be  present  at  the  closing  sitting,  he  desired 
to  express  to  him  the  thanks  of  the  Conference  for  the  manner 
in  which  he  had  presided  over  its  debates.  The  readiness,  tact, 
ability,  and  courtesy  which  he  had  shown  had  deeply  impressed 
the  Belgian  members  of  the  Conference,  for  whom  he  specially 
desired  to  speak.  He  proposed  a  hearty  vote  of  thanks  to  Sir 
Richard  Webster  for  his  conduct  as  President  of  the  Conference. 
The  vote  of  thanks  was  carried  by  acclamation. 
The  President  thanked  M.  Brunard  and  the  Conference  for 
their  kindness,  and  expressed  his  great  regret  at  being  obliged  to 
leave  Brussels  before  the  close  of  the  Conference.  He  wished, 
before  going,  to  express  his  sense  of  the  indebtedness  of  the 
Conference  to  the  Minister  of  Foreign  Affairs,  Monsieur  de 
Burlet,  and  to  all  who  had  contributed  to  make  the  visit  of  the 
Association  to  Brussels  so  pleasant. 

The  Hon.  General  Secretary  stated  that  he  had  received  from 
Professor  Gabba,  Pisa,  whose  name  was  down  on  the  programme 
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for  a  paper  on  the  Conflict   of  Laws  with  regard  to  Marriage, 
a  letter  expressing  his  great  regret  that  he  was  prevented  from 
attending  the  Conference,  and  from  presenting  a  paper  on  this 
subject 
The  sitting  was  then  closed. 


On  Thursday  afternoon,  by  kind  invitation  of  His  Majesty  the 
King  of  the  Belgians,  a  considerable  number  of  the  members 
and  delegates  visited  the  hothouses  and  grounds  of  the  Royal 
Palace  at  Laeken. 


FRIDAY,  4th  OCTOBER. 
The  Conference  re-assembled  at  10  a.m.,  under  the  presidency 
of  M.  Hubert  Brunard,  avocat  a  la  cour,  Brussels,  one  of  the 
Vice-Presidents  of  the  Conference,  who  said : — "  Ma  premiere, 
pens^e,  en  ouvrant  cette  stance,  est  de  souhaiter  que  Sir  Richard 
Webster,  qui  nous  pr&idait  avec  tant  de  tact  et  d'affabilit^,  soit, 
malgre'  la  formidable  temp£te  de  cette  nuit,  arriv^  a  bon  port. 
Rappete  a  Londres  par  un  devoir  de  ses  hautes '  fonctions,  il  m'a 
prte  de  le  remplacer.  Je  n'y  ai  consenti  que  parceque  j'ai  vu  dans 
cette  designation  une  marque  d'estime  et  de  sympathie  que  lui  et 
vous  vouliez  donner  a  mon  pays  et  a  mes  compatriotes.  C'est 
en  cet  esprit  que  j'ai  accepts  et  que  je  vous  remercie  vivement." 

The  Minutes  of  the  previous  day's  sittings  were  presented  by 
the  Hon.  General  Secretary.  At  the  Chairman's  suggestion,  they 
were  taken  as  read,  and  signed  by  him  as  approved. 

The  Hon.  General  Secretary  presented  the  following  com- 
munication : — 

"  The  Executive  Council  appoints  the  following  members  to 
form  the  Special  Committee  upon  an  International  Court  of 
Arbitration: — Mr.  Alexander,  Mr.  Barclay,  Mr.  Box,  M. 
Clunet,  Marquis  Corsi,  M.  Descamps,  M.  Rivier,  M.  Rolin, 
Sir  Walter  Phillimore,  Chairman;  and  Dr.  Evans  Darby, 
Convener ;  with  power  to  add  to  their  number." 

Q  2 
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The  Chairman  presented  and  read  the  French  translation 
made  by  M.  Clunet  and  himself  of  the  Rules  of  Procedure  for 
Tribunals  of  International  Arbitration  adopted  by  the  Conference 
at  its  earlier  sittings. 

Sir  Walter  Phillimore  proposed  the  following  resolution, 
which  was  seconded  by  Dr.  W.  Evans  Darby,  and  adopted 
unanimously : — 

"That  the  Conference  thanks  MM.  Brunard  and  Clunet  for 
their  translation  of  the  Rules  for  International  Arbitra- 
tions, and  adopts  them  as  equally  official  with  the  rules  in 
English." 


The  following  is  the  text  of  the 

Rules  relating  to  a  Treaty 
of  International  Arbi- 
tration, prepared  by  the 
Special  Committee  ap- 
pointed in  London,  ioth  Octo- 
ber, 1893,  and  revised  by 
the  Conference  at  Brussels, 
1st  and  2nd  October,  1895. 

1.  Unless  it  be  intended  that 
all  possible  differences  between 
the  nations,  parties  to  the 
treaty,  are  to  be  referred  to 
Arbitration,  the  class  of  dif- 
ferences to  be  referred  must  be 
defined. 


rules,  in  French  and  English*: — 

RfeGLES  POUR  SERVIR  A  i/fiLA- 
DORATION  D'UN  TRAITfe  D*AR- 
BITRAGE  INTERNATIONAL, 

e'tablies  par  un  ComitS  Spe- 
cial constitud  a  Londres  le 
10  octobre  1893,  rdvisdes  par 
le  CoNGRfes  de  Bruxelles  le 
iw  et  2  octobre  1895. 

1.  La  nature  des  con  testa* 
tions  qui  seront  soumises  a, 
rarbitrage  devra  &re  d&er- 
minde,  a  moins  toutefois  qu'il 
ne  soit  convenu  entre  les  na- 
tions, parties  au  traite',  que 
toute  contestation,  quelle  qu'elle 
soit,  surgissant  entre  elles,  re- 
lfevera  du  tribunal  arbitral 


*  In  printing  the  English  rules  with  the  French  text  beside  them,  it  has 
been  thought  unnecessary  to  retain  certain  French  words  originally  placed  in 
parentheses  as  synonyms  for  English  ones.  1  An  addition  has  also  been  made  to 
the  title,  to  show  that  the  rules  were  revised  and  adopted  by  the  Conference. 
Copies  of  the  Rules  in  both  languages,  as  here  printed,  may  be  obtained  from 
the  office  of  the  Association,  price  One  Penny. — Hon.  Gen.  Sec. 
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2.  If  the  agreement  for  Arbi- 
tration does  not  specify  the 
number  and  names  of  the  arbi- 
trators, the  tribunal  of  Arbitra- 
tion shall  be  constituted  ac- 
cording to  rules  prescribed  by 
that  agreement  or  by  another 
Convention. 

3.  If  the  tribunal  is  to  be 
specially  constituted,  the  place 
of  meeting  must  be  fixed.  This 
should  be  outside  the  territories 
of  the  parties  to  the  contro- 
versy. 

4.  If  the  tribunal  consists  of 
more  than  two  members,  pro- 
vision should  be  made  for  the 
decision  of  all  questions  by  a 
majority  of  the  arbitrators ;  but 
the  dissentient  members  should 
have  the  right  of  recording 
their  dissent 

5.  Each  party  should  be  re- 
quired to  appoint  an  agent  to 
represent  it  in  all  matters  con- 
nected with  the  Arbitration. 

6.  The  Treaty  should  provide 
that  if  doubts  arise  as  to  whether 
a  given  subject  of  controversy 
be  comprised  among  those 
agreed  upon  as  subjects  of 
Arbitration  in  it,  and  if  one  of 
the  parties  require  the  doubt  to 


2.  A  dtfaut  de  designation, 
dans  le  compromis,  du  nombre 
et  des  noms  des  arbitres,  le 
tribunal  arbitral  sera  compost 
selon  les  prescriptions  du  com- 
promis ou  d'une  autre  conven- 
tion. 

3.  Si  un  tribunal  special  doit 
toe  constitu^,  le  lieu  de  sa 
reunion  sera  fix£  en  dehors  du 
territoire  des  nations  en  cause. 


4.  Au  cas  ou  le  tribunal  com 
prendrait  plus  de  deux  mem- 
bres,  des  dispositions  sp&iales 
devront  6tre  prises  pour  que  la 
decision  de  toutes  les  questions 
soient  tranches  a  la  majority 
des  arbitres.  Mais  la  minority 
aura  le  droit  de  faire  consigner 
son  dissentiment 

5.  Chaque  partie  sera  invitee 
a  designer  un  mandataire  pour 
la  repr&enter  pour  tout  ce  qui 
pourrait  toucher  a  Tarbitrage. 

6.  Au  cas  oh  un  doute  s'&fe- 
verait  sur  le  point  de  savoir  si 
tel  sujet  donnd  de  contestation 
est  compris  parmi  ceux  soumis 
a  Tarbitrage  et  oh  Tune  des 
parties  demanderait  que  ee 
doute  fut  tranche  par  arbitrage, 
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be  settled  by  Arbitration,  the 
other  party  must  submit  to  such 
Arbitration,  but  may  require 
that  the  judgment  be  limited  to 
the  admissibility  of  the  demand 
for  Arbitration. 


7.  Unless  the  Treaty  other- 
wise provide,  the  procedure 
should  be  by  case,  counter- 
case,  and  printed  argument, 
each  delivered  by  both  parties 
simultaneously  at  a  fixed  date, 
with  final  oral  argument.  The 
periods  of  time  allowed  for  the 
delivery  of  cases,  counter-cases, 
and  printed  arguments  should 
be  fixed  by  the  Treaty,  but  the 
tribunal  should  have  the  power 
of  extending  the  time.  The 
tribunal  itself  should  fix  the 
time  for  hearing  the  oral  argu- 
ment. 

8.  Either  party  should  be 
entitled  to  require  production 
of  any  document  in  the  posses- 
sion or  under  the  control  of  the 
other  party,  which,  in  the  opinion 
of  the  tribunal,  is  relevant  to  a 
question  in  dispute,  and  to  the 
production  of  which  there  is,  in 
its  opinion,  no  sufficient  objec- 
tion. 


le  traite*  prevoira  que  Tautre 
partie  devra  accepter  ledit 
arbitrage,  sauf  le  droit  pour 
elle  de  reclamer  que  le  juge- 
ment  k  intervenir  soit  restreint 
&  la  recevabilite'  de  cette  de- 
mande  ^arbitrage. 

7.  A  moins  de  disposition 
contraire  dans  le  traite*,  la  pro- 
cedure consistera  en  un  expose* 
de  la  demande,  une  response  et 
des  me'moires  imprimes  pro- 
duits  par  les  deux  parties,  con- 
curemment,  k  la  date  d&er- 
minee ;  elle  se  terminera  par  un 
d^bat  oral  Le  delai  pour  pro- 
duire  la  demande,  la  rdponse  et 
les  me'moires  imprime's  sera  fixe* 
par  le  traite',  mais  le  tribunal 
aura  le  pouvoir  de  proroger  le 
delai.  Le  tribunal  lui-meme 
fixera  la  date  du  deT>at  oral 

8.  Chacune  des  parties  en 
cause  aura  le  droit  d'exiger  la 
production  de  tout  document 
qui  sera  en  sa  possession  ou  h 
sa  disposition,  que  le  tribunal 
jugera  pertinent  k  la  cause  et 
k  la  production  duquel  il  ne 
trouvera  pas  d'objection  suffi- 
sante. 


9.  Neither  party  should  be         9.  Aucune    des    parties    ne 
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entitled  to  put  in  evidence 
documents  (hereinafter  called 
"  domestic  documents  ")  which, 
having  existed,  or  purporting 
to  have  existed,  before  the 
difference  arose,  were  in  posses- 
sion of  or  known  by  one  party 
or  its  predecessors  in  title, 
and  not  communicated  to  the 
other  party  or  its  predecessors 
in  title,  before  the  difference 
arose. 

10.  Solemn  written  state- 
ments made  by  a  witness  be- 
fore a  public  officer  should  be 
admissible  in  evidence  as  proof 
of  relevant  facts,  subject  to  the 
right  hereinafter  mentioned  of 
cross-examining  the  witness. 
The  value  of  such  statements 
would  be  for  the  tribunal. 

ii.  Either  party  should  be 
entitled  to  require  the  other  to 
produce,  for  oral  examination 
before  the  tribunal  at  the  hear- 
ing* any  witness  making  on' 
behalf  of  that  other  party  such 
a  statement  as  is  mentioned  in 
Article  10,  whether  the  witness 
be  amenable  to  the  jurisdiction 
of  the  other  party  or  not 
When  a  witness  cannot  be  pro- 
duced before  the  tribunal,  the 
tribunal  may  commission  the 
judicial   authorities    exercising 


pourra  apporter  comme  preuve 
des  documents  qualifies  ci-des- 
sous  "  Merits  priv&,"  qui,  ayant 
exists  ou  etant  presume  avoir 
exists  avant  que  le  diflferend  ne 
surgk,  auraient  6t6  en  la  pos- 
session ou  k  la  connaissance 
d'une  des  parties  ou  de  ses 
auteurs  et  qui  n'auraient  pas 
6t6  communiques  h,  l'autre 
partie  ou  k  ses  auteurs  avant 
que  la  contestation  ne  surgit 

10.  Les  depositions  Writes 
faites  par  un  temoin  devant  un 
officier  public  pourront  Stre  ad- 
mises  comme  preuve  des  faits 
pertinents,  sauf  le  droit  men- 
tion^ plus  bas  de  faire  con t  re- 
examiner  le  temoin.  Le  tri- 
bunal appreciera  la  valeur  de 
ces  depositions. 

ii.  Chaque  partie  aura  le 
droit  d'exiger  que  l'autre  partie 
produise,  pour  6tre  interroge' 
oralement  devant  le  tribunal, 
tout  temoin  ayant  fait  en  faveur 
de  cette  partie  la  deposition 
prevue  &  Tart  10,  que  ce  temoin 
soit  ou  non  justiciable  des  cours 
et  tribunaux  de  ladite  partie. 
Si  un  temoin  ne  peut  £tre  pro- 
duit  devant  le  tribunal,  celui-ci 
aura  la  faculte  de  charger 
Fautorite  judiciaire  ayant  juri- 
diction  au  lieu  du  domicile  du 
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jurisdiction  over  the  place  of 
the  witness'  domicile  to  hold 
the  necessary  cross-examina- 
tion. If  it  is  found  impossible 
to  procure  the  attendance  of 
the  witness  for  cross-examina- 
tion, it  shall  be  open  to  the 
tribunal  to  reject  his  evidence. 


t^moin  pour  procdder  au  contre- 
interrogatoire.  Au  cas  oil  3. 
serait  impossible  d'amener  le 
t&noin  pour  £tre  contre-ex- 
amine,  le  tribunal  aura  la 
faculty  de  repousser  la  depo- 
sition. 


12.  Irrelevant  evidence,  do- 
mestic documents,  and  the 
statements  of  witnesses  not 
produced  for  oral  examination 
though  required  may,  on  the 
application  of  the  party  against 
which  they  are  adduced,  be  ex- 
punged by  the  tribunal;  and 
the  tribunal,  on  a  like  applica- 
tion, should  be  at  liberty  to 
direct  the  reprinting  of  any 
volume  of  case,  counter-case, 
printed  argument,  or  appendix, 
in  which  the  same  should  ap- 
pear or  be  discussed. 

13.  The  decision  should  be 
embodied  in  a  written  award 
in  duplicate,  made  and  de- 
livered to  the  agents  within 
a  specified  time  from  the 
close  of  the  hearing.  Inter- 
locutory judgments  or  orders 
need  not  be  published,  but 
shall  be  notified  to  the  agents 
of  the  parties. 


12.  A  la  demande  de  la 
partie  contre  laquelle  ils  sont 
produits,  le  tribunal  peut  rejeter 
toute  preuve  non  pertinente, 
tous  Merits  priv^s,  ainsi  que  les 
depositions  de  t&noins  qui 
n'auront  pas  6t6  soumis  a  l'in- 
terrogatoire  oral,  quoique  cette 
formality  ait  6t6  requise ;  a  la 
m&ne  requite,  le  tribunal  aura 
la  faculty  de  faire  r&mprimer 
tous  exposes  de  demandes,  t6- 
ponses,  m&noires  imprimis  ou 
annexes,  dans  lesquels  ceux-ci 
seraient  produits  ou  discutls. 

13.  La  decision  sera  rendue 
sous  la  forme  de  sentence 
ecrite,  en  double  exemplaire; 
ceux-ci  seront  remis  aux  man- 
dataires  des  parties  dans  un 
deiai  determine  qui  courra  a 
partir  de  la  cloture  des  debats. 
Les  jugements  et  ordonnances 
interlocutoires  ne  seront  pas 
publies ;  mais  ils  seront  notifies 
aux  mandataires  des  parties. 
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Execution  of  Foreign  Judgments. 

Sir  Walter  Phillimore,  Bart,  D.C.L.,  London,  having  taken 
the  chair,  the  following  paper  was  read  by  Mons.  Hubert 
Brunard,  Avocat  &  la  Cour  de  Bruxelles  : — 

Messieurs, — Votre  Association  a  fixe  le  point  terminal  de  ses 
deliberations  th^oriques  sur  Tex^cution  des  jugements  Strangers,  en 
arrStant,  dans  le  Congrfes  de  Milan  de  1883,  les  conditions 
moyennant  lesquelles  il  y  aurait  lieu  de  Padmettre. 

Nous  rappellerons  celles-cL 

"  II  importe  qu'un  accord  international  s'etablisse  pour  Texdcu- 
tion  des  jugements  Strangers  en  matifere  civile  et  commerciale. 

"  II  est  done  k  desirer  qu'une  conference  officielle  internationale 
se  r^unisse  k  cet  eifet  comme  cela  a  6t6  propose  par  le  Gouverne- 
ment  Neerlandais  en  1874. 

"  La  Conference  propose  les  bases  suivantes : 

"  1.  Le  jugement  doit  £tre  rendu  par  un  juge  competent 
Des  regies  de  competence  uniformes  doivent  £tre  determinees 
par  la  convention  qui  etablira  l'accord  international  ci-dessus 
mentionne. 

"  2.  Les  parties  doivent  avoir  ete  dument  assignees. 

"3.  S'il  s'agit  d'un  jugement  par  defaut,  la  partie  contre 
laquelle  il  a  ete  rendu  doit  avoir  eu  connaissance  du  litige  et 
la  possibilite  de  s'y  defendre. 

"  4.  Le  jugement  ne  doit  rien  contenir  qui  soit  contraire,  ni  k 
la  moralite  ni  k  Tordre,  ni  au  droit  public  de  r£tat  oh  il  doit 
Stre  execute. 

"  5.  Le  jugement  doit  6tre  executoire  dans  le  pays  oh  il  a  ete 
rendu. 

"  6.  Le  juge  requis  pour  l'execution  ne  doit  pas  examiner  au 
fond  le  debat,  mais  settlement  s'enquerir  de  l'existence  des  condi- 
tions legales  susmentionnees. 

"7.  Un  jugement  etranger  qui  remplit  ces  conditions  doit 
produire  les  memes  efifets  qu'un  jugement  national,  soit  qu'on  en 
require  Texecution,  soit  qu'on  s'en  serve  comme  chose  jugee. 
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"  8.  Les  formes  et  les  moyens  de  Texe'cution  doivent  £tre 
regies  par  la  loi  du  pays  oh  Texe'cution  est  demande'e. 

"  Pour  les  £tats  qui  n'entreront  pas  dans  cet  accord,  la  Confer- 
ence exprime  le  voeu  que  Fapplication  de  ces  bases  s'obtienne  de 
fait  par  voie  d'uniformite  dans  leur  legislations  respectives." 

Des  lors,  vous  avez  songe*  aux  moyens  de  realiser  pratiquement 
ces  decisions  theoriques  en  emettant,  d'une  part,  l'avis  qu'il 
importait  d'etablir  un  accord  international  pour  l'execution  des 
jugements  Strangers  en  matiere  civile  et  commerciale,  et,  de 
Pautre,  le  voeu  qu'une  conference  officielle  internationale  se  rdunit 
a  cet  eflfet  ainsi  que  cela  a  6t6  propose  en  1874  par  le  Gouverne- 
ment  Neerlandais. 

Vous  avez  persevere  dans  ces  decisions  au  Congres  de  G£nes 
en  1892  ;  en  vue  d'executer  un  pas  en  avant,  vous  chargeates 
votre  President,  M.  Boselli,  de  faire  des  demarches  aupres  de  son 
gouvernement  dans  le  but  d'en  obtenir  qu'il  prlt  Tinitiative  de 
renouveler  son  invitation  a  une  conference  ayant  cet  objet : 

"This  Conference  confirms  the  resolutions  adopted  by  the 
Milan  Conference  of  this  Association  in  1883,  especially  the 
reservation  of  the  question  of  jurisdiction  to  an  official  Inter- 
national Congress,  and  requests  its  President,  Signor  Boselli,  to 
bring  them  under  the  notice  of  the  Italian  Government,  with  a 
view  to  renewing  the  invitation  already  issued  by  it,  nine  years 
ago,  to  the  other  Powers  to  join  in  a  Conference  to  consider  this 
subject" 

Jusqu'a  present  votre  vceu  est  demeure  irrealise. 

Quand  sera-t-il  accompli  ? 

Si  la  Conference  se  reunissait,  aboutirait-elle  a  un  accord  ? 

Amenerait-elle  au  moins  la  conclusion  de  traites  ? 

Ce  sont  questions  qui  se  posent 

Nous  nous  proposons  de  les  examiner  en  terminant  ce  present 
rapport. 

Mais  auparavant  et  comme  premiere  etape,  il  nous  parait 
interessant  de  preriser  ce  qui  s'est  fait  en  pratique  en  notre  pays 
au  sujet  de  ce  point  du  droit  international  prive. 
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I. 

Ant&ieurement  a  la  loi  du  25  mars  1876,  les  jugements  rendus 
par  les  tribunaux  Strangers  n'&aient,  en  g&Kfral,  susceptibles 
d'ex&ution  en  Belgique  qu'aprfes  avoir  6t6  d&lar&  ex&utoires 
par  an  tribunal  beige,  sans  prejudice  des  dispositions  contraires 
qui  pouvaient  exister  dans  les  lois  politiques  et  les  trails  (art  546 
C.  P.  C.  et  2123  et  2128  C.  C).  A  regard  des  decisions 
francaises,  il  subsistait  un  d&ret  que  n'avait  pas  inspire  la 
bienveillance ;  dat^  du  9  septembre  1814,  il  destituait  de  tous 
droits  a  l'ex&ution  les  arrets  et  jugements  rendus  en  France.  Le 
projet  de  la  commission  du  code  de  procedure  civile  s'^tait  montr^ 
d'accueil  trfes  large  a  regard  des  decisions  &rangferes ;  son  article 
9  &ait  concu  en  ces  termes: 

"  lis  (les  tribunaux  de  premiere  instance)  connaissent  enfin  de 
l'exe'cution  des  decisions  rendues  par  les  juges  Strangers  en  matifere 
civile  et  en  matifere  commerciale.  Leur  examen  ne  portent  que 
sur  les  trois  points  suivants  : 

"  1.  Si  la  decision  ne  contient  rien  de  contraire  a  Tordre  public, 
ni  aux  principes  du  droit  public  beige ; 

"  2.  Si,  d'aprfes  la  loi  du  pays  oU  cette  decision  a  6t<6  rendue, 
elle  est  pass&  en  force  de  chose  jug& ; 

"  3.  Si,  d'aprfes  la  mgme  loi,  l'exp&iition  qui  en  est  produite, 
r&mit  toutes  les  condition  n&essaires  a  son  authenticity" 

Mais  les  Chambres  marquferent  plus  de  circonspection  et  ne 
modifterent  au  demeurant  que  peu  le  regime  existant;  voici  le 
texte  qui  rat  vot6  et  qui  est  devenu  l'article  10  : 

"  lis  (les  tribunaux  de  premiere  instance)  connaissent  enfin  de 
l'ex&ution  des  jugements  Strangers  en  matifere  civile  et  en  mat&re 
commerciale.  S'il  existe,  entre  la  Belgique  et  le  pays  oh  la 
decision  a  i\i  rendue,  un  traits  conclu  sur  la  base  de  la  reciprocity 
leur  examen  ne  portent  que  sur  les  cinq  points  suivants  : 

"  1.  Si  la  decision  ne  contient  rien  de  contraire  a  Fordre  public, 
ni  aux  principes  du  droit  public  beige. 

"  2.  Si,  d'aprks  la  loi  du  pays  011  la  decision  a  6t6  rendue,  elle 
est  passee  en  force  de  chose  jug<*e. 
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"3-  Si,  d'aprfes  la  m^me  loi,  l'exp^dition  qui  en  est  produite 
i&mit  les  conditions  n&essaires  a  son  authenticity 

"  4.  Si  les  droits  de  la  defense  ont  6t6  respects. 

"5.  Si  le  tribunal  Stranger  n'est  pas  uniquement  competent  a 
raison  de  la  nationality  du  demandeur." 

De  traits,  est-il  besoin  de  le  dire,  il  n'en  a  point  6t6  conclu. 

Quant  a  Particle  10  en  lui-m&ne,  son  application  a  6t6  l'occasion 
de  diverses  controverses. 

1.  Des  dtfendeurs  ont  pr&endu,  a  l'occasion  de  decisions 
fran^aises,  que  la  loi  gdn&ale  du  25  mars  1876  n'aurait  pas 
abrog^  le  d&ret  special  du  9  septembre  1814. 

Cette  pretention  a  it6  ^cart^e,  d'abord  par  un  jugement  du 
tribunal  civil  de  Bruxelles,  en  date  du  10  fifvrier  1877  (Pas., 
1878,  III.  86),  par  le  motif  que  cet  article  n'aurait  pas  la  port^e  de 
faire  consid&er  ces  decisions  comme  non  avenues,  mais  seulement 
de  les  priver  de  force  ex&utoire. 

Depuis,  le  16  mars  1886  (Pas.,  1887,  III.  125),  un  autre  juge- 
ment rendu  par  ce  m£me  tribunal,  et  confirm^  en  appel  et  en 
cassation  (Pas.,  1887,  II.  304  et  1888,  I.  81),  a  d^clar^  que  ce 
d^cret  du  9  septembre  18 14  avait  6ti  abrog^  par  Tart.  10  de  la 
loi  du  25  mars  1876. 

2.  Pousses  par  le  courant  de  1'internationalisme,  les  juges  beiges 
ont  admis  la  distinction  institute  par  le  regime  des  statuts  et 
dispense  de  la  revision  les  decisions  &rangferes  qui  concernent 
l^tat  ou  la  capacity,  la  r^servant  pour  celles  qui  affectent  le 
patrimoine  et  qui  prononcent  condamnation. 

Dfes  le  19  Janvier  1882  (Pas.,  1882,  I.  36),  notre  Cour  de 
Cassation  proclamait  cette  rfegle  en  cause  de  Bauffremont  a 
l'occasion  de  la  garde  des  enfants  mineurs  et  de  Fexercice  de  la 
puissance  paternelle.  Le  m£me  principe  fut  appliqud  a  une 
decision  fran^aise  qui  ordonnait  une  mise  sous  conseil  judiciaire 
(Brux.,  10  novembre  1887.  Pas.,  1888,  III.  22.  Brux.,  6  mai 
1895,  III.  236). 

Que  comprend  le  statut  personnel  ? 

Un  jugement  du  tribunal  de  Courtrai  en  date  du  30  juillet 
1890  (Pas.,  1892,  III.  197)  y  a  fait  entrer  les  conditions  d'existence 
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(Tune  Socie^  Anonyme.  (Dans  le  m&me  sens,  Cour  de  Gand, 
23  juillet  1887.  Pas.,  1887,  II.  400.  Cass.,  12  avril  1888.  Pas., 
1888, 1.  186.) 

De  son  cdte*,  la  Cour  d*  Appel  de  Bruxelles,  par  un  arr£t  du  1 1 
novembre  1892  (Belg.  Ju&,  1892,  1581)  y  a  range  la  quality  de 
liquidateur  d'une  Socie'te'  e'trangfere  qui  avait  e'te'  reconnue  par  le 
President  de  la  Haute  Cour  de  Justice  d'Angleterre. 

Toutefois,  au  point  de  vue  de  Pexequatur  a  donner  a  ces 
decisions,  les  tribunaux  beiges  controlent  si  elles  ne  contiennent 
rien  qui  ne  soit  contraire  a  l'ordre  public. 

3.  Quand  le  jugement  est  de  ceux  qui,  touchant  au  patrimoine 
ou  impliquant  condamnation,  sont  soumis  a  revision  de  la  part 
de  la  justice,  cette  formality  peut-elle  6tre  evi^e  a  l'aide  d'une 
stipulation  conventionnelle  ? 

Est-il  permis  aux  contractants  d'attribuer  competence  aux  juges 
dont  Us  conviendront  dans  leur  contrat  et  de  renoncer  a  Favance 
au  droit  de  r&lamer  la  revision  ? 

La  Cour  de  Bruxelles,  le  26  juin  1894  (Pas.,  1894,  II.  417), 
a  r^pondu  qu'il  n'appartenait  pas  aux  parties  de  conferer 
rimperium  a  la  decision  &rangfcre  et  que  la  renonciation  e'tait, 
dfes  lors,  de  nul  effet 

4.  A  plus  forte  raison,  le  simple  fait,  de  la  part  du  beige  deTen- 
deur,  d'accepter  le  ddbat  devant  un  juge  Stranger  ne  le  destitue-t- 
il  pas  du  droit  de  r^clamer  la  revision  (Trib.  Civ.  Lifege,  28  avril 
1894.     Pas.,  1894,  III.  252). 

5.  Toutefois  quand  des  beiges  ont  juge*  a  propos  de  porter,  de 
leur  initiative,  le  differend  devant  une  juridiction  dtrangfere,  les 
tribunaux  beiges  n'ont  pas  tole're'  qu'ils  reproduisissent  leur 
action  en  Belgique,  et  ils  ont  consid^re4  la  decision  e*trangere 
comme  formant  barriere  a  l'encontre  du  nouveau  proces. 
(Cour  Brux.,  19  mai  1892.  Pas.,  1892,  II.  328.  Idem,  30  juin 
1892.  Pas.,  1893,  II.  62.  Idem,  13  mai  1893.  Pas.,  1893, 
IL  382.) 

Ce  n'est  pas  qu'alors  le  jugement  Stranger  soit  consider^  comme 
ayant  acquis  l'autorite'  de  la  chose  jugee,  mais  la  quality  de 
contrat  judiciaire  lui  a  A6  attribute;    Facte  accompli  par  le 
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justiciable  beige  a  6t6  assimile'  a  une  renonciation  au  droit  de 
saisir  encore  son  juge  national 

II  a  6t6  de'cide^  neanmoins,  que  pareille  renonciation,  en 
Tabsence  de  declaration  expresse,  devait  r&ulter  clairement  des 
faits.     (Brux.,  30  novembre  1890.     Pas.,  1891,  II.  159.) 

6.  Si  les  juges  beiges  ont  de'cide'  que  la  renonciation  anticipe'e 
et  conventionnelle  au  droit  a  la  revision  contrevenait  a  Pordre 
public,  ils  se  sont  pourtant  appliques  a  faire  produire  un  effet 
utile  aux  jugements  Strangers.  Ils  ont  estime',  en  effet,  que  les 
art  546  du  Code  de  Proa  Civ.  et  10  de  la  loi  du  25  mars  1876 
ne  faisaient  pas  obstacle  a  ce  que  force  probante  fut  attribute  aux 
decisions  e'trangeres  a  regard  des  faits  qu'elles  constatent  (Cour 
Brux.,  n  nov.  1892.  Belg.  Jud.,  1892,  p.  1581) ;  qu'elles  ont 
le  caractere  de  documents  probants,  attestant  une  situation  de 
-fait,  Pinterpre'tation  de  conventions  avenues  entre  les  parties, 
Texe'cution  qu'elles  ont  recues  et  qu'elles  devaient  recevoir.  (Cour 
Brux.,  22  novembre  1892.     Belg.  Jud.,  1893,  p.  142.) 

7.  En  Tabsence  de  re'ciprocite'  stipule'e  par  traite',  y  avait-il  lieu, 
quand  meme,  a  la  verification  des  conditions  pr^vues  par  Tart 
10  de  la  loi  du  25  mars  1876. 

A  deux  reprises  successives,  la  Cour  de  Cassation  s'est  pro- 
nonc^e  pour  Taffirmative.  (Cas.,  25  feVrier  1886.  Pas.,  1886, 
I.  83.     Idem,  26  janv.  1888.     Pas.,  1888,  I.  81.) 

La  Cour  de  Liege  s'est  conformed  a  cette  jurisprudence.  (Civ. 
Liege,  31  mai  1889.     Pand.  Per.,  1891,  456.) 

Toutefois  d'autres  juridictions  de  premiere  instance  et  d'appel 
ont  statue*  en  sens  oppose\  (Courtrai,  21  juin  1879.  Pas.^ 
1879,  III.  34.  Civ.  Venders,  4  nov.  1891.  Pand.  Per.,  1892, 
451.     Civ.  Gand,  11  avril  1894.     Pand.  Per.,  1894,  1319.) 

A  cette  interpretation  aussi  se  sont  implicitement  rallies  le 
tribunal  de  Nivelles,  le  12  juin  1879  (Pas.,  1879,  III.  341),  et 
celui  d'Anvers,  le  ier  mars  1893  (Pas.,  1893,  IL  276);  en  effet 
nonobstant  le  second  point  de  l'article  10  de  la  loi  en  date 
du  25  mars  1876,  qui  present  de  verifier  si  la  decision  etrangere 
est  passee  en  force  de  chose  jugde,  ces  deux  tribunaux  ont  confe're' 
rex^quatur  a  des  jugements  Strangers,  quoiqu'ils  fussent  frapp^s 
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d'appel,  en  se  bornant  a  constater  qu'ils  etaient  executoires  dans 
le  pays  ou  ils  avaicnt  6t6  rendus. 

8.  Vous  savez  que  les  codes  italiens  n'exigent  pas  la  reciprocity 
et  permettent  aux  cours  d'appel  italiennes  d'accorder  la  force 
executoire  aux  decisions  etrangeres  en  ne  subordonnant  son 
octroi  qu'a  l'examen  de  quatre  points  : 

"  i.  Si  la  sentence  a  6ti  prononc^e  par  une  autorite  judiciaire 
competente. 

"  2.  Si  la  sentence  a  A6  prononc^e  apres  que  les  parties  ont 
&6  dt6es  r^gulierement 

"  3.  Si  les  parties  ont  6t6  representees  legalement  ou  si  leur 
<iefaut  a  ete  legalement  etablL 

"  4.  Si  la  sentence  ne  contient  pas  de  dispositions  contraires  a 
Tordre  public,  ni  au  droit  public  interne  du  royaume." 

(Art  10,  §  3  des  dispositions  preiiminaires,  et  art  491  et 
suivants  Code  Proc.  Civ.) 

£tant  donne  que  Tart  10  de  la  loi  beige  du  25  mars  1876 
dispense  de  la  revision  quand  il  existe  un  traits  etablissant  la 
reciprocity,  est-il  au  pouvoir  de  nos  magistrats  d'assimiler  ces 
dispositions  des  codes  italiens  a  un  traite,  de  fa^on  a  ne  pas 
soumettre  une  decision  italienne  a  la  revision  ? 

La  Cour  d'Appel  de  Bruxelles  (voir  son  arrSt  du  27  novembre 
1891.  Pas.,  1891,  II.  41)  a  estime  qu'elle  n'avait  pas  ce  droit  et 
que  rassimilation  n'etait  pas  possible. 

Tel  est  le  releve  des  principaux  jugements  et  arrets  beiges  en 
matiere  d'exequatur  de  decisions  etrangeres,  auquel  il  nous  a 
paru  utile  de  proceder.* 

II  serait  a  tort,  nous  a-t-il  sembie,  disjoint  des  etudes  auxquelles 
nos  juristes  se  sont  hvres,  soit  dans  des  ouvrages  plus  gen^raux 
sur  le  droit  international,  soit  dans  ecrits  speciaux,  a  Toccasion  de 
Texequatur  des  decisions  etrangeres. 

Nous  en  avons,  en  consequence,  etabli   la  bibliographic ;   au 

*  Dans  nos  recherches,  nous  avons  ete  seconde  par  notre  tres  applique* 
collaborates  et  confrere,  M.  Aristide  Dupont,  dont  nous  associons  le  nom  a 
notre  travail. 
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premier  rang  s'inscrit  le  nom  de  notre  plus  r^put^  auteur  juridique, 
feu  M.  Laurent ;  puis  viennent  Messieurs  Rolin-Jacquemyns,  Tun 
des  fondateurs  de  l'lnstitut  de  Droit  International,  et  M.  Nys,  un 
de  nos  magistrats  les  plus  Audits.  Nous  la  joignons  k  notre 
rapport  (I.). 


II. 

Si  nos  l^gislateurs  de  1876  se  sont  figures  que  la  voie  la 
meilleure  et  la  plus  commode  pour  parvenir  k  la  suppression  dc 
la  revision  et  k  la  simplification  des  formalins  d'ex&matur 
serait  la  conclusion  de  trails,  il  n'y  a  point  k  m^connaitre  qu'ils 
se  soient  mdpris. 

Dans  sa  m&hode  du  droit  international  priv^,  oeuvre  de  science 
et  de  sens  pratique,  M.  le  Docteur  Josephus  Jitta  nous  fournit 
l'explication  de  l'insuccfes  que  rencontre  ce  moyen. 

"Lorsque  la  question  que  nous  examinons,"  y  &rit-il,  "est 
pos&  au  point  de  vue  individuel,  et  qu'il  ne  s'agit  que  de  r^gler 
les  conditions  auxquelles  l'^tat  subordonnera  les  effets  des  juge- 
ments  Strangers,  la  forme  du  traits  international  nous  paralt 
inutile  et  m£me  nuisible.  La  question  de  la  juridiction  r^pugne 
k  un  rfeglement  par  voie  de  traits  parcequ'elle  est,  pour  chaque 
pays,  intimement  unie  k  son  droit  privd  national.  Pour  ce  qui 
est  de  la  reserve  de  Tordre  public,  elle  est  tellement  vague, 
tellement  individuelle  dans  son  application,  qu'elle  enlfeverait  au 
traitd  son  seul  m^rite,  celui  d'€tre  plus  ou  moins  un  lien  pour  les 
6tats.  Quant  k  la  question  de  confiance,  nous  avons  d£jk  montr^ 
que  c'est  une  illusion  de  croire  qu'on  pourrait  graduer,  au  moyen 
de  trails,  la  confiance  que  les  £tats  m&itent. 

"Ou  bien  le  traits  constatera  que  les  jugements  Strangers 
auront  autorit^  et  force  ex&utoire  sous  la  condition  de  juridic- 
tion et  les  clauses  accessoires,  et  alors  le  trait^  ne  dira  pas  autre 
chose  que  ce  que  la  loi  nationale  peut  dire,  k  elle  seule,  pour  tous 
les  pays  dont  r£tat  respecte  les  lois  et  dont  il  reconnait  la  juri- 
diction locale;  ou  bien  le  traits  dispensera  de  ces  conditions, 
mais  nous  croyons  que  dans  la  phase  actuelle  du  ddveloppement 
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du  droit  international  prive*  positif  l'£tat  qui  conclurait  une 
paieille  convention  commettrait  une  grave  imprudence." 

Du  mime  coup,  la  vraie  voie  nous  est  trac& :  l'insertion  dans 
les  lois  nationales  des  conditions  que  vous  avez  pr&onis£es  au 
sujet  de  Tex^quatur. 

Mais  se  pr&ente  aussitot  la  difficult^  de  realiser  ce  desideratum. 
Void  les  mesures  que  nous  suggere  la  recente  conference  inter- 
parlementaire  qui  s'est  tenue  au  mois  d'aofit  de  cette  annle  a 
Bruxelles. 

Que  ceux  des  membres  de  notre  Association  qui  font  partie 
d'assemblees  delib&antes,  prennent  l'initiative  de  les  saisir  d'un 
projet  transformant  dans  leur  pays  en  loi  le  texte  recommand£ 
par  vous. 

Que,  dans  les  reunions  ulteneures  qui  rassembleront,  comme 
cette  ann&,  les  membres  de  l'Association  interparlementaire,. 
ceux-ci  soient  sollicit&  d'appuyer  la  rtforme. 

Pourquoi  m€me  une  adresse  appuyant  cette  derniere  ne  serait- 
elle  pas  re'dige'e  par  nous  et  presentee  a  l'Association  par  ceux 
d'entre  nous  qui  en  font  partie  ? 

Ce  sont  les  propositions  que  j'ai  Thonneur  de  soumettre  a  votre 
agreation. 

En  outre,  revenant  a  une  conception  qui  avait  fait  de  notre 
part  Tobjet  d'une  brochure  publiee  en  1893  (une  Cour  de 
Cassation  international)  9  nous  nous  demandons  s'il  ne  serait 
pas  possible  d'amener  par  voie  diplomatique  entre  nations  dote*es 
d'organisations  judiciaires  de  natures  similaires  et  pr&entant 
d^quivalentes  garanties  d'impartialite'  et  de  justice,  la  con- 
clusion d'une  convention  qui  instituerait  un  office  analogue  a 
celui  fonctionnant  en  vertu  de  la  convention  du  14  octobre  1890 
en  matiere  de  transport  et  qui  aurait  pour  mission  unique  de 
verifier  si  des  conditions,  qui  seraient  arr£t£es  entre  les  parties 
contractantes,  ont  6ii  remplies  pour  les  decisions  judiciaires  de 
ces  £tats,  a  regard  desquelles  l'exlquatur  serait  sollicite'e. 

Nous  soumettons,  nonobstant  les  difficult^  que  presente,  ainsi 
que  nous  l'avons  reconnu,  la  passation  de  pareil  accord,  l'idee  a 
votre  examen  bienveillant 
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BlBLIOGRAPHIE  BELGE  SUR  l' EXEQUATUR   DES   DECISIONS 
£TRAtfGfeRES.* 

Arntz. — Etudes  et  rapport  dans  la  revue  de  droit  international  et 

dans  l'annuaire  de  l'lnstitut. 
De  Soignies  (J.). — Traits  du  droit  des  Strangers  en  Belgique. 

(Brux.,  1873,) 
Haus   (£douard). — Du   droit  prive*  qui  regit  les  Strangers  en 

Belgique  ou  du  droit  des  gens  prive*,  consider  dans  ses 

principes  fondamentaux  et  dans  ses  rapports  avec  les  lois 

civiles  des  Beiges.     (Gand,  1874,) 
Humblet. — De  rexecution  des  jugements  Strangers  en  Belgique. 

(J.  du  dr.  int  priv.,  1877,  P-  339-) 
Laurent. — Droit  civil  international     (Bruxelles  et  Paris,  1880- 

81.) 
LeliEvre. — Execution  k  T&ranger  des  jugements  civils  rendus 

dans  chaque  pays.     (Rapport  k  1' Association  intemationale 

pour  le  Progres  des  Sciences  sociales.     Congres  de  Gand, 

1863,  p.  152  h.  167.) 
Lippens. — Expos^  du  systfeme  de  la  legislation  civile  sur  les 

droits  des  Strangers  en  Belgique.     (Gand,  187 1.)     Memoire 

couronne. 
Paepe  (P.  de). — De  l'exe'cution  des  decisions  rendues  en  matiere 

civile  et  commerciale  par  les  juges  Strangers.     Discours  pro- 

nonc£  k  Taudience  solennelle  de  rentr^e  de  la  Cour  de  Gand, 

le  15  octobre  1879.     (Gand,  1879.) 

Dissertation.     (Bel.  J.,  21  feVrier  1884,  p.  227.) 

£tude  sur  la  competence  civile  h.  regard  des  Strangers  et  de 

leurs  agents  politiques,  diplomatiques  et  consulages,  1895. 
Pandectes  BelgEs. — Voir  Exequatur,     (t  39.) 

*  II  convient  d'ajouter  a  ces  ouvrages  les  traites  generaux  sur  la  competence. 
Sont  a  consulter  specialement  les  excellents  commentaires  de  MM.  les  Con- 
seUlers  Bontemps  et  Bormans.  Nous  avons  des  remerctments  a  adresser  a 
rOffice  de  Bibliographic  pour  son  obligeante  communication  des  nombreux 
documents  qu'elle  possede  sur  cette  question. 
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Revue  de  droit  international  et  de  legislation  com- 
pare, fondle  k  Bruxelles  en  1869  par  M.  Rolin  Jacque- 
myns,  ayant  pour  collaborateurs  MM.  Nys  et  £douard  Rolin. 

Rolin  (Alb£ric). — Traduction  de  l'essai  de  M.  D.  Field :  Draft 
Outlines  of  an  International  Code.  Projet  d'un  code  inter- 
national propose  aux  diplomates,  aux  hommes  d'etat  et  aux 
jurisconsultes  du  droit  international     (Paris  &  Gand,  1881.) 

Rolin  (Hippolithe).  —  Dissertatio  de  judicum  nostrorum  in 
extraneos.     (Gand,  1827.) 

Sp£e  (G.). — De  la  competence  des  tribunaux  nationaux  k  1'egard 
des  gouvernements  et  des  tribunaux  Strangers.  (J.  du  droit 
int  priv.,  1876,  p.  329  et  435.) 

Splingard  (P.). — La  loi  de  1876  et  Pex&ution  en  Belgique  des 
decisions  rendues  par  les  tribunaux  Strangers.  (BuL  g&L  des 
conferences  du  Jeune  Barreau,  1879-80,  p.  152.    B.  J.  1881, 

P-  "3.) 
Timmermans  (G.). — La  deniande  d'ex<£quatur    d'un   jugement 

Stranger  doit  fitre  formee  par  voie  d'assignation.     (B.  J.  89, 

p.  764.) 
Van  den    Kerckhove    (L.). — Decisions  des  juges    Grangers. 

Examen  par  les  tribunaux    beiges  de   premiere  instance. 

Trails  de  reciprocity  internationale :  Loi  du  25  mars  1876. 

(J.  de  proc.  1879,  p.  90.) 
Vauthier  (Maurice). — £tude  sur  l'exlquatur.      (B.  J.  1893, 

p.  1249.) 


Monsieur  Charles  Lachau,  avocat  k  la  Cour  de  Paris,  pre- 
sented the  following  note  on  the  same  subject : — 

Note  sur  l'ex^cution  des  Jugements  Strangers. 

L' Association  pour  la  ReTorme  et  la  Codification  du  Droit  des 
Gens  doit  persister  dans  les  importantes  resolutions  qu'elle  a 
pr&e'demment  prises  sur  Texe'cution  des  jugements  Strangers. 
Aprfes  sa  reunion  de  Milan,  en  1883,  F Association  a  poursuivi  son 
ceuvre  par  d'autres  resolutions,  auxquelles  je  me  suis  associd  en 
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z887)  sur  la  question  de  la  competence  du  tribunal  qui  rend  un 
jugement  dont  on  demande  X exequatur. 

V Association  arrivera  k  la  fin  de  ses  travaux  en  fixant  defini- 
tivement  les  regies  de  competence  k  observer  par  le  juge  saisi  de 
la  demande  d'execution.  Les  differentes  nations  puiseront  dans 
les  resolutions  de  la  Conference  les  dispositions  a  prendre,  soit 
pour  se  mettre  en  etat  d'union,  soit  pour  adopter  des  regies  qui 
permettront  d'^viter  les  conflits  de  competence  en  matiere  d'exe- 
cution  de  jugements  Strangers. 

L'absence  de  regies  internationales  sur  ces  questions  amene 
chaque  jour  des  controverses  nouvelles.  Cest  une  de  ces  diffi- 
cult^s  que  je  viens  r^sumer  et  apprecier.  Je  prouverai  ainsi  une 
fois  de  plus  combien  est-il  utile  que  1' Association  acheve  son 
ceuvre. 

Le  juge  saisi  d'une  demande  &  exequatur  doit  rechercher  si  le 
tribunal  etranger  etait  competent  Cette  recherche  Toblige,  selon 
nous,  h.  tenir  compte  de  la  legislation  etrangere,  mais  aussi  a. 
observer  sa  propre  loi  de  competence.  Or,  ni  les  clauses  des 
traites  entre  la  France  et  les  pays  etrangers,  ni  les  lois  italienne 
et  beige  en  vigueur  sur  Yexequatur,  ne  tranchent  cette  question* 
On  stipule,  sans  aucune  precision,  que  le  juge  etranger  doit  etre 
competent 

Ce  manque  de  precision  conduit  certains  jurisconsultes  a. 
penser  que  les  seules  regies  de  competence  du  tribunal  etranger 
doivent  Stre  observees  par  le  juge  saisi  de  la  demande  $  exequatur. 

Dans  le  code  allemand,  il  est  dit,  au  contraire,  que  Texecution 
doit  £tre  rerasee  "  quand  les  autorites  judiciaires  du  pays  ou  le 
jugement  etranger  a  ete  rendu  sont  incompetentes  d'apres  la  loi 
allemande." 

II  est  generalement  admis  que  les  lois  de  competence  inte- 
ressent  la  souverainete  des  £tats  et  sont  d'ordre  public  inter- 
national. Le  juge  deiegue  de  la  souverainete  et  serviteur  de  sa 
legislation  manquerait  a  sa  mission  s'il  se  guidait  sur  les  seules 
lois  d'un  pays  etranger  pour  adopter  des  regies  de  competence. 
En  l'absence  meme  de  legislation  dans  son  pays  sur  ce  point,  le 
juge  se  guide  d'apres  l'esprit  et  requite  de  sa  propre  loi. 
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Quelques  exemples,  pris  dans  lea  diverse*  natures  factions  qui 
font  l'objet  des  decisions  judiciaires  et  qui  cntralnent  des  com- 
petences de  caractfcre  different,  mettront  en  lumifcre  ces  regies 
generates. 

Tous  les  6tats  revendiqttent  d'abord  la  juridiction  absolue  de 
leurs  tribunaux  dans  certaines  natures  d'actions:  actions  r^elles 
immobilizes,  mobilises,  mesures  d'execution,  eta  Dans  toutes 
ces  espfeces,  une  seule  juridiction  se  pretend  comp^tente  et  n'admet 
pas  l'execution  d'une  sentence  etrangfere  qui  ferait  dchec  k  sa 
juridiction  souveraine.  Le  juge,  saisi  de  la  demande  8  exequatur, 
combine  done  ici  deux  legislations  pour  rendre  sa  sentence. 

II  en  est  de  m£me  dans  les  actions  personnelles  et  mobilises 
de  pur  int^r^t  priv£  oh  les  competences  ont  un  caracteie  re/atif, 
c'est4udire  pouvant  €tre  modifie  par  l'accord  des  parties. 

Dans  tous  ces  cas,  le  juge  examine,  d'aprfes  sa  propre  loi,  s*il 
n'a  pas  une  competence  exclusive,  sans  6tre  d'ordre  public  (art  14, 
15  Code  civil  fran^ais),  ou  si,  en  cas  de  competence  simultan^e 
des  deux  pays,  il  n'y  a  pas  d'obstacle  dans  sa  propre  legislation 
pour  prononcer  Y  exequatur. 

En  fait  et  en  droit,  l'execution  d'un  jugement  etranger  ne  peut 
-actuellement,  en  retat  des  legislations,  6tre  ordonnee  que  par  la 
combinaison  des  deux  legislations. 

La  mission  du  juge,  dans  la  question  dont  nous  nous  occupons, 
n'a  aucune  analogie  avec  l'examen  auquel  il  se  livre  pour  appreder 
d'aprfes  la  loi  etrangfere  seule  la  regularite  de  la  procedure :  cita- 
tion, formes  de  defense  ...  La  rfegle  locus  regit  actum  fait  d^pendre 
•ces  formes  de  la  loi  du  pays  oh  elles  sont  employees. 

L'opinion  que  nous  emettons  est  consacree  par  1' Association. 
Pourquoi  fait-elle  des  projets  sur  une  loi  commune  de  com- 
petence ?  Cest  que  chaque  pays  voulant  sa  loi  de  competence, 
-en  vertu  des  droits  de  la  souverainete,  des  conflits  se  soulfcvent 
^t  ne  peuvent  6tre  tranches  que  par  une  entente  diplomatique. 

»Pour  y  arriver,  il  faut  non  seulement  les  efforts  de  1' Association, 
mais  des  efforts  individuels,  comme  celui  que  je  me  propose  de 
faire  en  Belgique  pour  une  entente  entre  ce  pays  et  la  France  au 
sujet  de  l'execution  des  jugements. 
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M.  Lachau  concluded  by  suggesting  the  two  resolutions  given 
below,  the  first  referring  the  subject  of  jurisdiction  (competence) 
to  the  Special  Committee  already  appointed,  and  the  second 
expressing  the  opinion  that  treaties  between  the  civilized  States 
were  desirable,  ds  steps  towards  an  International  Union.  On  the 
latter  point,  he  expressed  his  dissent  from  the  views  enunciated 
by  M.  Brunard. 

Mr.  G.  G.   Phillimore,  B.C.L.,  Barrister-at-Law  (London), 
read  the  following  paper : — 

Execution  of  Foreign  Judgments  in  England. 

This  subject  has  been  so  often  before  your  Association, 
especially  in  1883,  1887,  and  so  lately  as  1892,  that  I  feel  that 
any  attempt  on  my  part  to  elaborate  afresh  a  theory  so  well 
known  would  be  out  of  place.  In  1883  indeed  it  seemed  likely 
that  the  resolutions  adopted  by  your  Conference  at  Milan  would 
result  in  an  international  conference  on  the  subject,  and  it  is  a 
matter  of  regret  that  the  efforts  of  the  Italian  Government  in  that 
direction  were  unsuccessful.  In  1887  the  subject  was  again 
discussed  at  the  London  Conference,  and  was  treated  of  by 
Mr.  Piggott,  the  author  of  an  exhaustive  work  on  this  very 
subject  (my  indebtedness  to  which  I  trust  will  be  plain  in  what 
follows),  and  now  Her  Majesty's  Attorney-General  for  Mauritius. 
In  1892  again  Professor  de  Rossi  discussed  the  subject  in  all  its 
bearings.  Under  these  circumstances  I  think  the  most  practical 
course  for  me  to  adopt  is  to  examine,  as  briefly  as  I  can,  the 
general  attitude  of  the  English  Courts  towards  the  judgments  of 
foreign  courts,  and  the  principles  upon  which  they  act  when 
asked  to  enforce  them,  with  a  view  of  showing  their  relation  to 
the  general  theory  of  the  subject  I  cannot  hope  to  add  any- 
thing to  the  able  treatment  of  it  by  Mr.  Piggott  in  his  book,  or 
by  Mr.  Alexander,  your  Secretary,  in  a  series  of  articles  published 
in  the  Droit  International  Privk  of  1878  and  1879.  My  aim  is 
rather  to  put  in  a  concise  form  the  English  doctrine  and  practice 
on  the  subject. 
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First,  the  main  principle  of  the  general  theory  may  be  stated 
thus  :  When  a  competent  court  of  one  country  has  given  a  proper 
decision  upon  a  case  submitted  to  it,  that  decision  will  be  re- 
cognised and  enforced  by  the  court  of  any  other  country  so  far  as 
it  can  properly  do  so  according  to  its  own  law. 

It  is  important  to  understand  at  the  outset  that  this  is  not  a 
maxim  of  International  Law.  I  cannot  do  better  than  quote 
Sir  R.  Phillimore  on  this  point :  "  The  authority  of  a  judgment 
in  time  of  peace,"  he  says,  "  is  derived  exclusively  from  the  civil 
law  of  the  territory  in  which  it  is  given ;  it  cannot  therefore, 
according  to  strict  principles  of  International  Law,  have  effect  or 
operation  in  a  foreign  territory.  But  international  comity, 
sui  exigent*  et  humanis  neassitatibus,  speaks  another  language,  and 
a  foreign  judgment  is  generally  in  some  shape  or  other  upholden 
and  executed  by  all  states.  Both  from  the  jurisprudence  and  the 
positive  enactments  of  states  upon  this  subject  the  general  axiom 
may  be  deduced  that  no  State  allows  a  foreign  judgment  to  be 
,  executed  within  its  territory  except  under  the  authority  and  by 
the  order  of  its  own  tribunal"  (I.L.  iv.  727,  728).  The  principle 
is  thus  to  be  found  in  the  systems  of  all  States ;  but  it  is  in  the 
method  and  extent  of  its  practice  that  there  is  that  lack  of 
uniformity  which  exists  at  the  present  day.  The  proposition 
above  stated  has  found  a  place  in  English  law  (not  by  statute 
but  by  decisions  of  the  Courts),  but  it  has  been  accounted  for  in 
two  ways,  either  as  being  due  to  comity  or  as  due  to  obligation. 

The  former  may  be  said  to  be  the  older  and  now  less  favoured 
view,  but  it  has  the  authority  of  I^ord  EUenborough,  Sir  A.  Cock- 
burn,  and  Sir  R.  Phillimore.  To  quote  the  second-named : 
"  The  comity  of  nations,  by  virtue  of  which  alone  the  judgments 
of  the  tribunals  of  one  country  are  respected  in  those  of  another." 
(Castriquev.  Imrie,  30  L.J.C.P.  177  (1861)).  The  first :  "  By  the 
comitas  gentium  the  courts  of  different  countries  will  recognise 
and  enforce  the  judgments  of  each  other."  (Alves  v.  Banbury, 
4  Camp.  28  (1814)).  And  the  third :  "  Though  earlier  cases  exhibit 
some  fluctuation  and  variety  with  respect  to  the  application  of 
this  doctrine,  it  has  become  firmly  established  by  a  series  of 
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later  cases  as  an  unquestionable  maxim  of  our  jurisprudence." 
(Messina  v.  Petrocochino>  L.R.  4,  P.C  144  (1872).) 

The  latter,  first  enunciated  by  Baron  Parke  so  long  ago  as  1845, 
has  obtained  most  hold  on  English  law,  and  rests  on  the  great 
authority  of  Lord  Blackburn  in  Godard  v.  Gray,  L.R.  6,  Q.B.  139, 
and  Schibsby  v.  Westerholz,  L.R.  6,  Q.B.  155  (1870).  I  quote  the 
former  case:  "  The  principle  is  .  .  .  that  where  a  competent  court 
has  adjudicated  a  certain  sum  to  be  due,  a  legal  obligation  arises  to 
pay  that  sum,  and  an  action  of  debt  to  enforce  the  judgment  may 
be  maintained  It  is  in  this  way  that  the  judgments  of  foreign 
and  colonial  courts  may  be  supported  and  enforced.11  And  the 
latter :  "  It  is  not  an  admitted  principle  of  the  law  of  nations  that 
a  State  is  bound  to  enforce  within  its  territories  the  judgment  of 
a  foreign  tribunal.  Several  of  the  Continental  nations  (including 
France)  do  not  enforce  the  judgments  of  other  countries  unless 
there  are  reciprocal  treaties  to  that  effect  But  in  England,  and 
in  those  States  which  are  governed  by  the  common  law,  such 
judgments  are  enforced,  not  by  virtue  of  any  treaty,  nor  by  virtue 
of  any  statute,  but  upon  a  principle  very  well  stated  by  Baron 
Parke.  The  judgment  of  a  court  of  competent  jurisdiction  over 
the  defendant  imposes  a  duty  or  obligation  on  him  to  pay  the 
sum  for  which  judgment  is  given,  which  the  courts  in  this  country 
are  bound  to  enforce." 

This  doctrine  has  been  since  followed  and  approved,  for  instance 
in  Abouloff  v.  Oppenheimer  (10  Q.B.D.  295  (1883)),  ^d  others. 
The  learned  authors  of  Smith's  Leading  Cases/  however,  cast  some 
doubt  on  it  as  a  conclusive  theory;  and  a  more  accurate  view 
seems  to  be  that  suggested  by  Mr.  Piggott,  which  lies  between  the 
two  others,  which  he  calls  obligation  and  comity.  "There  is  a  legal 
obligation  existing  against  the  debtor  in  the  State  where  the  judg- 
ment has  been  pronounced :  the  obligation  has  been  disobeyed. 
By  reason  of  the  debtor's  absence  from  the  jurisdiction  of  its 
courts,  and  there  being  no  property  on  which  execution  can  issue, 
the  State  is  unable  to  enforce  the  sanction.  By  virtue  of  the 
comity  of  nations  a  foreign  State,  to  which  the  debtor  is  gone, 
will  clothe  the  obligation,  deprived  of  its  correlative  sanction. 
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with  another  sanction  auxiliary  to  it,  and  by  so  doing  will  endue  it 
with  the  power  it  has  lost"  (Foreign  Judgments,  and  ed.,  p.  15) 
And  again  (p.  20) :  "The  courts  of  the  different  States  by  courtesy 
enforce,  each  for  the  other,  not  lex  for  lex,  but  jus  for  jus." 
Such  is  the  English  doctrine. 

The  English  mode  of  executing  a  foreign  judgment  brought 
before  it  is  thus  described  by  Sir  R.  Phillimore :  "  In  the  event  of 
the  foreign  judgment  being  in  favour  of  the  plaintiff,  and  made  the 
foundation  of  his  suit  in  England,  as  he  cannot  issue  execution 
upon  it  here,  he  must  enforce  it  by  bringing  a  fresh  action  for  the 
recovery  of  what  is  due  to  him  under  the  judgment  In  that 
action  the  judgment  forms  evidence,  or  is  in  the  nature  of  evidence, 
of  a  contract  between  the  parties.  It  is  important  to  observe 
however  that  the  foreign  judgment  does  not  operate  as  a  merger 
of  the  original  cause  of  action,  i.e.  as  a  res  judicata:  but  if  the 
plaintiff  sue  on  the  original  ground,  it  may  possibly  be  competent 
to  the  defendant  to  controvert  it,  notwithstanding  the  judgment, 
though  even  then  it  would  be  prima  facie  evidence  for  the  plaintiff" 
(I.L.  iv.  739).  And  so  Story,  C.L.,  sec  606 :  "The  well-established 
present  (1874)  English  doctrine  is  that  a  foreign  judgment  is  only 
prima  facie  evidence  in  England  upon  the  question  whether  the 
foreign  court  had  jurisdiction  of  the  subject-matter,  or  of  the 
person  of  the  defendant,  or  whether  the  judgment  was  regularly 
obtained ;  but  that  it  is  conclusive  upon  the  defendant  so  far  as 
to  prevent  him  from  alleging  that  the  promises  upon  which  it  was 
founded  were  never  made  or  were  obtained  by  fraud  of  the 
plaintiff;  and  it  is  held  that  any  pleas  which  might  have  been 
pleaded  to  the  original  action  cannot  be  pleaded  to  the  action 
upon  the  judgment" 

The  chief  authority  for  this  view  of  the  foreign  judgment  is 
Houlditchv.  Marquis  of  Donegal  (2  CL  &  F.  470  (1834)),  where 
the  Court  of  Chancery  in  Ireland  was  asked  to  give  full  effect  and 
benefit  to  the  decree  of  the  Chancery  Court  in  England,  but 
refused  as  not  having  jurisdiction.  The  House  of  Lords  decided 
that  they  were  wrong,  for  the  latter  judgment  was  only  prima 
facie  evidence  of  the  cause  of  action.    Lord  Brougham  said : 
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"  The  language  of  the  opinions  on  one  side  has  been  so  strong 
that  we  are  not  warranted  in  calling  it  merely  the  inclination  of 
our  lawyers :  it  is  their  decision  that  in  this  country  a  foreign 
judgment  is  only  zprimafacie,  not  conclusive,  evidence  of  a  debt — 
a  ground  of  action." 

This  doctrine  was  criticised  by  Lord  Blackburn  as  follows : 
"  There  is  no  case  decided  upon  such  a  principle,  and  the  opinions 
on  the  other  side  are  at  least  as  strong  as  those  to  which  Lord 
Brougham  refers.  Indeed  it  is  difficult  to  understand  how  the 
common  course  of  pleading  is  consistent  with  any  notion  that 
the  judgment  is  only  evidence.  If  the  judgment  were  merely 
considered  as  evidence  of  the  original  cause  of  action  it  must 
be  open  to  meet  it  by  any  counter  evidence  negativing  the 
existence  of  the  original  cause  of  action,  and,"  he  continued, 
"  the  judgment  in  itself  gives  rise,  at  least  prima  faciey  to  an 
obligation  to  obey  that  judgment  and  pay  the  sum  adjudged" 
(Godard  v.  Gray.)  And  indeed  this  criticism  shows  that  logically 
the  whole  merits  of  the  case  could  be  gone  into  again,  and  the 
foreign  judgment  ignored,  which,  as  we  shall  see,  cannot  be.  Mr. 
Piggott  says  (p.  26) :  "  The  judgment,  by  means  of  the  formal  record 
of  it,  is  the  evidence  of  the  existence  of  the  foreign  obligation, 
which  it  is  necessary  to  bring  before  the  English  Court"  And 
by  the  present  English  practice  a  foreign  judgment  is  treated  as 
prima  facie  evidence  of  a  debt  due  by  the  defendant  to  the 
plaintiff.  Order  III,  r.  6,  of  Rules  of  the  Supreme  Court 
Annual  Practice,  1895,  pp.  223,'  228.  A  certified  copy  of  the 
judgment  of  the  foreign  Court  is  required  to  prove  the  fact  of 
that  judgment  (14  &  15  Vict.  c.  99,  sec.  7  (1851)). 

The  doctrine,  as  well  as  that  of  non-merger  before  alluded  to, 
amounts  to  saying  that  the  foreign  judgment,  when  sued  upon, 
is  not  res  judicata  in  England.  As  Chief  Justice  Wilde  said  in 
Bank  of Australasia  v.  Harding  (19  LJ.C.P.  345  (1854)),  "The 
judgment  may  be  a  merger  (Le.  res  judicata)  in  the  colony 
because  it  is  conclusive  there,  but  when  sued  on  in  another 
country  it  is  oxA^  prima  facie  evidence  of  the  debt"  The  defect 
in  this  seems  to  be  exactly  hit  by  Mr.  Piggott,  who  says  :  "  The 
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most  remarkable  argument  of  all  is  that  a  debt,  confessedly  ex- 
tinguished by  the  judgment  in  the  country  where  that  judgment 
was  pronounced,  is  said  not  to  be  extinguished  in  another 
country"  (F.J.  p.  30).  And  indeed  if  a  foreign  judgment  is  not 
a  res  judicata,  then  it  is  practically,  on  this  doctrine,  of  no  effect, 
as  its  merits  can  be  gone  into. 

However,  alongside  of  this  doctrine  of  the  non-condusiveness 
of  a  foreign  judgment  there  is  this  proposition,  well  established  in 
English  law,  that  an  English  court,  before  which  a  foreign  judg- 
ment is  brought,  does  not  sit  as  a  court  of  appeal  from  the 
foreign  court,  and  must  not  go  into  the  merits  of  the  case.  This 
has  been  repeatedly  laid  down  by  Sir  A.  Cockbum,  Lord  Black- 
burn and  Sir  Robert  Phillimore — Castrique  v.  Bchrcns,  30 
LJ.Q.B.  163  (1861)  ;  Castrique  v.  Imrie,  L.R.  4  H.L.  414  (1870), 
ante ;  Messina  v.  Petrocochmo,  ante ;  and  affirmed  in  Vadala  v. 
Lowes  (1890),  25  Q.B.D.  306,  as  an  undoubted  rule. 

Combining  these  two  main  principles,  a  foreign  judgment 
then  may  be  said  to  be  prima  facie  evidence  of  the  cause  of 
action  in  which  it  was  given,  and  its  merits  cannot  be  gone 
into.  Still  the  fact  of  its  not  being  res  judicata  implies  that 
defences  can  be  raised  to  it,  and  it  is  necessary  to  see  what  they 
are.  At  this  point  however  I  must  call  attention  to  the  effect 
which,  when  pleaded  by  a  defendant  in  an  English  court,  is 
given  to  a  foreign  judgment,  as  compared  to  the  position  a 
foreign  judgment  holds  when  sued  on  by  the  plaintiff. 

It  is  established  in  English  law  that  a  foreign  judgment  can 
be  pleaded  as  a  res  judicata  in  the  defendant's  favour,  and  as  such 
is  an  absolute  bar. 

Chief  Justice  Eyre  in  Phillips  v.  Hunter ■,  2  H.B1.  402,  said : 
"  It  is  in  one  way  only  that  the  sentence  or  judgment  of  a  foreign 
court  is  examinable  here :  that  is  when  the  party  who  claims  the 
benefit  of  it  applies  to  our  courts  to  enforce  it,  and  thus  voluntarily 
submits  it  to  our  jurisdiction.  In  all  other  cases  we  give  entire 
faith  and  credit  to  the  sentences  of  foreign  courts,  and  consider 
them  as  conclusive  upon  us." 

Lord  Campbell,  L.C.,  in  the  decision  of  the  House  of  Lords 
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in  Ricardo  v.  Gar  das,  12  CI.  &  F.  368  (1845),  ss^:  "A  foreign 
judgment  may  be  pleaded  as  res  judicata,  because  the  foreign 
tribunal  has  clearly  jurisdiction  over  the  matter,  and  both  parties 
being  before  the  tribunal  which  adjudged  between  them,  that 
is  a  bar  to  a  suit  subsequent  in  this  country  for  the  same 
cause." 

Two  important  consequences  flow  from  this.  First,  if  the 
foreign  judgment  is  res  judicata,  that  implies  that  the  original 
cause  of  action  in  the  foreign  country  is  merged  in  it.  Second, 
if  it  is  res  judicata,  the  plaintiff  against  whom  it  is  pleaded  has 
no  reply  to  it,  in  other  words  he  is  not  allowed  to  show  that  it  is 
not  conclusive.  Accordingly,  as  a  plea,  a  foreign  judgment  is 
more  respected  than  it  is  when  made  a  cause  of  action. 

The  reason  for  this  distinction  is  thus  explained  and  justified 
by  Story,  C.L.,  sea  598 :  "  In  a  writ  brought  by  a  party  to  enforce 
a  foreign  judgment  it  is  often  urged  that  no  sovereign  is  bound, 
jure  gentium,  to  execute  any  foreign  judgment  within  his 
dominions,  and  therefore  if  execution  of  it  is  sought  in  his 
dominions  he  is  at  liberty  to  examine  into  the  merits  of  the 
judgment,  and  to  refuse  to  give  effect  to  it,  if  upon  such 
examination  it  should  appear  unjust  and  unfounded.  He  acts 
in  executing  it  upon  the  principles  of  comity,  and  has  therefore 
a  right  to  prescribe  terms  and  limits  of  that  comity.  But  it  is 
otherwise  where  a  defendant  sets  up  a  foreign  judgment  as  a  bar 
to  proceedings,  for  if  it  has  been  pronounced  by  a  competent 
tribunal  and  carried  into  effect,  the  losing  party  has  no  right  to 
institute  a  suit  elsewhere  and  thus  bring  the  matter  again  into 
controversy,  and  the  other  party  is  not  to  lose  the  protection 
which  the  foreign  judgment  gave  him.  It  is  then  res  judicata, 
which  ought  to  be  received  as  conclusive  evidence  of  right,  and 
the  exceptio  rei  judicata  under  such  circumstances  is  entitled  to 
universal  conclusiveness  and  respect  This  distinction  has  been 
very  frequently  recognised  as  having  a  just  foundation  in  inter* 
national  justice.11 

Nevertheless  he  makes  the  following  remark,  which  is  notice* 
able  as  regards  the  effect  of  the  proposition  he  has  just  laid  down 
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upon  the  doctrine  of  a  foreign  judgment  not  being  res  judicata 
when  sued  upon.  "  If  the  original  cause  of  action  is  not  merged 
in  a  case  where  the  judgment  is  in  favour  of  the  plaintiff,  it  is 
difficult  to  assert  that  it  is  merged  by  a  judgment  of  the  foreign 
court  in  favour  of  the  defendant" — ue.  if  it  is  res  judicata  in  one 
case  it  should  be  in  the  other. 

Mr.  Piggott  criticises  the  above  statements  in  a  passage  too 
long  to  reproduce  here,  but  to  the  following  effect :  An  English 
judgment  is  a  res  judicata  whether  sued  upon  or  pleaded  in 
defence ;  the  only  defence  or  reply  allowed  to  it  is  that  no  such 
judgment  ever  existed.  From  the  nature  of  the  case  it  is  seldom 
found  that  a  plaintiff  would  sue  on  an  English  judgment  in  an 
English  court,  as  his  more  appropriate  remedy  would  be  execu- 
tion ;  and  thus  the  doctrine  of  res  judicata  has  come  to  be 
considered  as  solely  a  defence.  The  essence  of  the  principle  res 
judicata  pro  veritate  habetur  applies  equally  to  a  suit  by  a  plaintiff, 
on  a  judgment  in  his  favour,  as  to  a  defence  by  the  defendant ;  if 
it  is  applied  to  the  one  case  it  should  strictly  also  apply  to  the 
other.  Therefore  whatever  is  allowed  to  be  pleaded  in  defence 
to  an  action  on  a  foreign  judgment  should  be  allowed  to  be 
urged  by  the  plaintiff  in  reply  to  such  defence.  The  "just 
foundation  in  international  justice"  is  not  clearly  enunciated  in 
any  of  the  authorities,  and  resolves  itself  into  the  statement  that 
the  losing  party  has  no  right  to  institute  a  suit  elsewhere ;  but 
surely  it  may  be  said  with  equal  force  that  the  losing  party  has 
no  right  to  a  fresh  adjudication  on  the  suit  elsewhere  (F.J. 

pp.  35  &  39). 

Another  reason  for  this  distinction  was  given  by  Chief  Justice 
Erie  in  Barber  v.  Lamb,  8  C.B.N.S.  95  (i860),  where  the  plaintiff 
had  already  recovered  in  a  foreign  court,  and  had  received  pay- 
ment, and  was  again  suing  in  England  on  the  same  cause  of  action. 
He  said :  "  The  defence  here  does  not  rest  on  the  principle  of  the 
cause  of  action  being  merged  in  the  judgment,  but  on  the 
principle  of  there  having  been  judgment  by  the  court  to  which 
the  plaintiff  himself  resorted.  ...  It  is  contrary  to  any  principle 
of  law  for  the  party  who  has  chosen  such  tribunal,  and  got  what 
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was  awarded,  to  seek  a  better  judgment  in  respect  of  the  same 
matter  from  another  tribunal'1 

This  amounts  to  saying  that  the  plaintiff  cannot  attack  the 
judgment  of  the  jurisdiction  which  he  chose  himself  when  it  has 
decided  against  him;  and  this  would  be  a  good  reason  for 
refusing  to  allow  the  plaintiff  to  attack  the  judgment  on  the  score 
of  jurisdiction,  but  not  for  refusing  him  leave  to  attack  the 
•defence,  relying  on  such  judgment  in  any  other  way  in  which  a 
defendant  can  do  so  against  whom  a  foreign  judgment  is  pleaded. 
Chief  Justice  Erie  in  the  same  case  compared  the  foreign  court  to 
an  arbitrator  having  jurisdiction  by  consent  of  parties ;  but  this  is 
not  sound,  for  if  the  plaintiff  has  a  right  to  sue  in  his  own  country, 
or  in  the  defendant's  country,  there  is  no  submission.  Common- 
sense,  however,  suggests  one  reason  for  the  existence  of  the 
distinction — apart  from  what  is  certainly  another,  namely,  the 
inevitable  mutual  distrust  of  nations  of  each  other's  methods  of 
justice — observed  between  a  foreign  judgment  treated  as  a  cause 
of  action  and  treated  as  a  defence.  The  State  which  is  asked 
to  enforce  a  foreign  judgment  is  in  effect  asked  to  make  the 
judgment  its  own ;  it  is  therefore  entitled  to  see  that  the  foreign 
judgment  is  not  in  its  essentials  at  variance  with  what  its  own 
judgment  would  have  been  in  the  matter.  Not  that  this  entitles 
it  to  treat  the  case  as  if  there  had  been  no  decision  in  the 
foreign  court  previously,  ue.  investigating  the  merits,  but  only 
satisfying  itself  that  common  principles  of  justice  have  been 
observed  before  it  allows  it  to  be  executed  in  its  jurisdiction. 
The  French  phrase  employed  by  M.  Constant  in  this  connection, 
revision  de  forme,  seems  exactly  to  convey  what  the  duty  of  the 
executing  court  should  be,  as  opposed  to  revision  dufond. 

I  now  come  to  consider  what  defences  are  allowed  in  English 
law  to  a  foreign  judgment 

The  general  rule  of  defence  was  thus  stated  by  Lord  Black- 
burn :  "  Anything  which  negatives  the  existence  of  the  l^gal 
obligation  (arising  from  the  foreign  judgment),  or  excuses  the 
performance  of  it,  must  form  a  good  defence  to  the  action" 
(Godard  v.  Gray,  ante). 
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Mr.  Piggott  thinks  this  definition  is  too  wide,  as  being  capable 
of  infinite  extension,  because  it  does  not  exclude  defences  which 
are  undeniably  bad,  e.g.  a  defence  that  the  foreign  court  has 
made  a  mistake  in  its  application  of  English  law,  and  suggests  the 
following :  "  Whatever  is  a  defence  to  the  judgment  in  the  country 
of  its  origin  will  in  this  country  negative  the  existence  of  the 
obligation.  If  the  enforcement  of  the  judgment  would  involve  a 
violation  of  English  public  law  that  will  excuse  the  performance 
of  the  obligation  in  this  country"  (p.  104).  It  may  be  doubted, 
however,  whether  this  meaning  cannot  be  extracted  from  Lord 
Blackburn's  definition,  and  whether  Mr.  Piggott  is  not  merely 
amplifying  the  former's  rule. 

It  almost  goes  without  saying  that  the  first  requisite  of  a 
foreign  judgment's  right  to  be  considered  as  conclusive  is  that  it 
should  be  final  (Re  Henderson  (1889),  15  App.  Ca.  1) ;  that  it 
should  have  proceeded  upon  the  merits  of  the  case,  Huben  v. 
Steiner,  2  Sc.  304  (1835) ;  Harris  v.  Quint,  L.R.  4  Q.B.  653 
(1869) ;  and  that  it  should  fulfil  the  other  characteristics  of  a 
res  judicata,  Le.  identity  of  subject  matter,  parties,  relief  and 
status  of  parties,  the  corpus  Juris,  causa  petendi,  and  conditio  per- 
sonarum  necessary  to  establish  the  exceptio  rei  judicata  of  Roman 
law.  The  fact  of  the  foreign  judgment  being  under  appeal 
makes  no  difference  to  its  finality,  though  the  English  court 
would  then  probably  postpone  its  decision.  (Plutnmer  v.  Wood- 
house,  7  D.  &  R.  25  (1825);  Paul  v.  Roy,  21  L.J.Ch.  361,  Lord 
Romilly  (1852; ;  Castriquc  v.  Behrens,  ante.) 

It  would  be  impossible  for  me,  without  occupying  too  much  of 
the  time  of  the  Conference,  to  attempt  to  analyse  fully  the 
English  decisions  treating  of  defences  to  foreign  judgments.  I 
propose,  therefore,  to  state  the  general  result  of  the  cases  as 
briefly  as  I  can. 

I  shall  consider  first  judgments  in  personam— ox  inter  partes, 
to  be  more  accurate — then  those  in  rem  and  status. 

The  defences  to  the  first  class  may  be  grouped,  as  Mr. 
Piggott  has  done,  under  the  following  heads :  (a)  Fraud ; 
(6)  Error;    (c)  Want    of   Jurisdiction;    (d)  Want  of   Natural 
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Justice ;  (e)  Violation  of  English  Law ;  (/)  Violation  of  Inter- 
national Law.  All  these  are  not  equally  well  established,  as  we 
shall  see. 

(a)  Fraud. 

The  established  rule  is  that  the  defence  of  fraud  of  parties 
can  be  raised  to  a  foreign  judgment,  even  if  it  involves  going 
into  the  merits  of  the  case  (Story,  C.L.,  sec.  603 ;  Abouloff  v. 
Oppenheimer,  ante,  Brett  L.J.,  and  Coleridge  L.C.J. ;  Vadala  v. 
Lowes,  ante,  Lindley  L.J.),  on  the  principle  stated  by  Martin  B., 
in  Cammdly.  Sewell,  27  LJ.Ex.  447  (1858) :  "Although  it  is  not 
permitted  to  show  that  the  court  is  mistaken,  it  may  be  shown 
that  they  were  misled." 

The  principle  laid  down  by  Bramwdl  B.  in  Crawley  v.  Isaacs, 
16  L.T.  529  (1867),  that  this  rule  does  not  extend  to  a  case 
where  perjury  was  alleged,  as  that  would  be  a  ground  of  appeal 
in  the  foreign  court,  would  not,  it  seems,  now  be  followed. 

So,  too,  fraud  of  the  foreign  court  may  be  alleged,  in  the  sense 
of  wilful  error  in  facts,  law  or  procedure.  But  it  is  a  difficult 
plea  to  establish.  In  Castrique  v.  Imrit,  Sir  A.  Cockburn,  when 
Attorney-General,  had  given  a  written  opinion,  which  was  laid 
before  the  foreign  court  and  deliberately  disregarded ;  but  this 
was  held  insufficient  to  entitle  the  English  court,  in  which  he 
was  sitting  as  Chief  Justice,  to  disregard  the  judgment 

(b)  Error. 

Except  in  the  case  of  wilful  error,  as  above,  the  general  rule  is 
that  this  cannot  be  pleaded  in  defence,  whether  the  mistake  of 
the  foreign  court  is  apparent  on  the  face  of  it,  or  only  deducible 
from  the  facts  of  the  case.  Sir  R.  Phiilimore  and  Lord  Blackburn 
differ  in  opinion  as  to  the  effect  of  a  self-evident  mistake,  the 
former  holding  that  it  will  impeach  the  judgment,  the  latter  that 
it  will  not  (Messina  v.  Petrocochino,  and  Godard  v.  Gray,  ante, 
(1869)).  Nor  will  error  in  applying  the  law  of  the  tribunal,  or 
other  foreign  law  or  English  law,  be  pleadable  (Dent  v.  Smith, 
L.R.  4»  Q.B.  4H  (1851);  B**k  of  Australasia  v.  Nias,  16  Q.R 
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717  ;  Castrique  v.  Imrie,  ante;  Alivon  v.  Furnival,  1  CM.  &  R. 
277  (1834)),  unless  both  sides  admit  that  the  foreign  tribunal  made 
a  mistake  in  the  application  of  its  own  law,  Meyer  v.  Ralli,  1 
C.P.D.  358  (1876) ;  which  is  really  no  exception  to  the  rule  that 
what  is  the  subject  of  appeal  in  a  foreign  court  is  not  examinable 
here,  although  English  courts  treat  the  reasons  given  by  foreign 
courts  in  their  judgments  as  part  of  them.  Reimers  v.  Druce, 
26  LJ.Ch.  196  (1856);  Simpson  v.  Fogo,  32  L.J.  Ch.  249 
(1863). 

(e)  Want  of  Jurisdiction. 

Where  the  defendant  in  a  foreign  action  is  actually  present 
in  that  country  and  resident  there,  unless  the  cause  of  action 
relate  to  land  outside  that  country,  the  foreign  judgment  is 
conclusive  of  jurisdiction,  and  no  defence  can  be  founded  upon 
that  ground,  or  the  doctrine  of  appeal  would  be  broken  (Schibsby 
v.  Westerholz,  Blackburn  J.).  And  the  mere  presence  of  the 
defendant  without  domicile  or  residence  is  enough  to  found  juris- 
diction, Carrick  v.  Hancock,  Times  law  report  of  November  23rd, 
1895,  where  a  Swedish  judgment  against  an  Englishman  who  was 
merely  on  a  visit  to  Sweden  was  enforced  in  England.  But 
where  the  defendant  is  not  resident  in  the  jurisdiction  of  the 
foreign  court  at  the  beginning  of  the  suit,  and  judgment  is  given 
against  him,  an  English  court  will  examine  the  competency  of  the 
foreign  court;  and  it  will,  it  seems,  consider  it  competent,  and 
will  therefore  enforce  its  decrees  in  the  following  cases : — 

(a)  When  the  absent  defendant  is  domiciled  or  usually  resident 
in  the  foreign  country  (Schibsby  v.  Wcsterholz,  ante). 

(fi)  When  the  foreign  judgment  relates  to  land  in  its  jurisdic- 
tion (Norton  v.  Florence  Land  Co.,  7  Ch.D.  332  (1877);  Pitts 
v.  La  Fontaine,  5  App.  Ca.  564  (1880)).  And  thus  an  English 
court  is  held  to  have  no  right  to  determine  questions  relating 
to  the  title  of  foreign  land  (Buenos  Ayres  Railway  Company s 
case,  2  Q.B.D.  210  (1877)). 

(y)  When  the  foreign  judgment  relates  to  personal  property 
situate  within  its  jurisdiction,  and  by  its  law  such  property  can 
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be  attached  in  order  to  found  jurisdiction  (Fletcher  v.  Rodgers, 
27  W.  R.  97,  Brett  J.,  1878). 

(8)  When  the  foreign  judgment  relates  to  a  contract  which 
is  to  be  performed  within  its  jurisdiction  according  to  the  terms 
thereof;  but  not  if  the  contract  be  merely  entered  into  within  its 
jurisdiction  without  more,  as  that  does  not  found  jurisdiction 
against  an  absent  defendant  (Lord  Selborne  in  Sirdar  Gurdyal 
Singh  v.  Rajah  of  Faridkote,  A.C.  670  (1894),  and  Wright,  J., 
Turnhillv.  Walker,  67  L.T.  767  (1892)),  when  the  principle,  actor 
sequitur  forum  rei,  applies. 

(c)  When  its  judgment  relates  to  foreign  contributories  to  a 
company  existing  within  its  jurisdiction.  (Leishman  v.  Cochrane, 
12  W.R.  181  (1863);  Copin  v.  Adamson,  1  Ex.D.  17  (1875); 
Valtte  v.  Doumergue,  18  LJ.Ex.  398  (1849)  ;  where  French  judg- 
ments against  English  shareholders  in  French  companies  were 
enforced.) 

({)  Where  the  foreign  judgment  is  given  after  the  plaintiff  or 
defendant  has  appeared  voluntarily  and  waived  the  question  of 
jurisdiction.  (Novelli  v.  Rossi,  2  B.  &  Ad.  757  (1831)  ;  De  Cosse 
Brissac  v.  Rathbone,  30  LJ.Ex.  238  (1861)).  But  such  appearance 
will  not  give  jurisdiction  where  the  court  had  none  by  Inter- 
national Law.  (Oulton  v.  Radcliffe,  L.R.  9  C.P.  189  (1874), 
Brett  J.) 

(77)  When  the  foreign  judgment  relates  to  a  tort  committed 
within  or  without  its  jurisdiction  by  a  person  domiciled  or 
ordinarily  resident  within  its  jurisdiction :  subject  to  its  being  a 
tort  by  its  own  law  in  the  latter  case  (The  HaUey,  L.R.  2  P.C. 
193  (1868)). 

The  propositions  for  which  I  have  cited  no  authority  are  de- 
duced from  their  existence  in  English  law  under  its  head  of 
Service  of  Writs  out  of  the  Jurisdiction,  from  which  other  instances 
which  found  jurisdiction  against  absent  defendants  can  be  ascer- 
tained. Order  XI  of  Rules  of  Supreme  Court  1883.  I  have  as- 
sumed in  all  of  them  that  the  foreign  judgment  is  warranted  by  its 
domestic  law ;  but  if  it  was  not,  that  would  be  subject  of  appeal 
in  the  foreign  country,  and  so  not  examinable  in  England. 
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The  difficulty  on  this  head  arises  from  the  fact  that  there  are 
no  universal  rules  of  jurisdiction  admitted  by  all  nations.  Each 
nation  has  its  own  standard,  and  its  courts  decide  accordingly. 
The  Committee  of  your  Association  in  1883  found  it  impossible 
.to  frame  satisfactory  universal  rules  as  to  what  should  found 
jurisdiction.  No  doubt  unanimity  on  this  point  will  only  be 
obtained  by  lapse  of  time  and  step  by  step ;  but  some  partial 
and  tentative  rule  might  be  adopted  in  the  first  place. 

(d)  Want  of  Natural  Justice. 

This  is  too  vague  a  [defence  to  be  often  used  with  success, 
especially  as  the  presumption  was  always  declared  to  be  that 
the  foreign  judgment  was  a  just  one  (Buchanan  v.  Rucker, 
9  East.  192  (1808)).  Baron  Bramwell  in  one  case  restricted  it  to 
"  form  of  procedure  of  the  foreign  court  rather  than  the  merits 
of  the  particular  case."  (Crawley  v.  Isaacs,  ante.)  And  it  has 
been  held  that  a  variation  between  the  law  under  which  the 
judgment  is  pronounced  and  that  of  all  other  states  is  not 
the  test  of  whether  justice  has  been  violated  or  not  (Fletcher  v. 
Jiodgers,  ante,  Brett  J.) 

On  general  principles  the  true  view  seems  to  be  that  every 
nation  has  a  discretion  to  make  its  jurisdiction  embrace  foreigners 
in  certain  cases,  and  that  unless  one  nation  has  used  its  discretion 
•in  a  glaringly  unwise  and  unreasonable  manner,  its  judgment 
will  not  be  impeached  on  account  of  difference  between  its  law 
and  that  of  the  nation  asked  to  enforce  it 

(e)  Violation  of  English  Law. 

A  tort  which  is  not  a  tort  by  English  law  cannot  be  the  subject 
of  an  action  in  England  (The  Halley,  ante),  and  so  a  foreign 
judgment  based  on  a  tort  by  foreign  law  will  not  be  enforced  in 
English  law  if  it  is  not  actionable  thereby.  So  in  Rousillon  v. 
Rousillon,  14  Ch.D.,  351  (1880),  Fry  J.  held  that  a  French  judg- 
ment condemning  defendant  to  pay  darpages  in  compensation  for 
breach  of  a  contract  made  abroad  in  restraint  of  trade  in  England, 
-could  not  be  enforced  in  England.    And  under  this  head,  too, 
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would  fall  foreign  judgments  proceeding  on  the  lex  fori  of  their 
country,  e.g.  on  a  foreign  Statute  of  Limitations.  Cooper  v.  Earl 
Waldegrave,  2  Beav.  282  (1840) ;  Don  v.  Lippmann,  5  CL  &  F.  1 
(1837),  ante.  But  as  regards  other  questions  of  procedure,  e.g. 
interest  on  costs  given  on  a  foreign  judgment,  they  are  con- 
sidered part  of  the  foreign  judgment  Arnott  v.  Redfern,  3  Bing., 
353  (1826) ;  Russell  v.  Smyth,  9  M.  &  W.  810  (1842).  And  so 
the  status  of  the  parties  to  the  foreign  action  is  determined  by  the 
foreign  law,  Vauquelin  v.  Bouard,  33  L.J.C.P.  78  (1863) ;  though 
a  disqualification  attaching  to  that  status  by  the  procedure  of  the 
foreign  country  will  be  disregarded  in  an  English  court  So  in 
Worms  v.  De  Valdon,  49  LJ.Ch.  261,  a  French  prodigal  was 
allowed  to  sue  by  himself  in  England  (1880). 

(f)   Violation  of  International  Law. 

Where  a  foreign  law,  in  violation  of  the  universally  accepted 
rule  on  the  subject,  is  made  the  foundation  for  a  foreign  judgment, 
the  latter  will  not  be  enforced  in  England.  (Simpson  v.  Fogoy 
where  a  judgment  founded  on  Louisiana  law  was  refused  recog- 
nition on  this  ground;  approved  in  Liverpool  Credit  Marine 
Co.  v.  Hunter,  L.R.,  3  Ch.A.  479  (1868).) 

The  general  result  of  the  foregoing  seems  to  be  this :  con- 
sistently with  the  principle  that  the  English  court  will  not 
constitute  itself  an  appeal  court  from  the  foreign  court,  a  foreign 
judgment  inter  partes  will  be  enforced  on  satisfactory  proof  being 
given  of  (a)  competence  of  the  foreign  court ;  (fi)  compliance 
with  International  Law  ;  (y)  compatibility  with  lex  fori.  Fraud 
may  be  said  to  be  included  in  (a)  or  (fi). 

Before  passing  to  judgments  in  rem  it  is  well  to  notice  two 
kinds  of  foreign  judgments  which  are  not  enforceable  in  England 
or  in  any  country,  by  international  practice :  (a)  those  based  on 
penal  laws  (FoUiott  v.  Ogden9  1  H.BL  124  (1789);  Nouvio  v. 
Freeman  (1889),  15  App.  Cas.  1);  (0)  those  based  on  revenue 
laws  (Planchi  v.  Fletcher ',  1  DougL  251  (1779)).  Westlake  is  of 
opinion  that  a  foreign  judgment  sustaining  a  claim  founded 
in  a  breach  of  English  revenue  laws  would  not  be  enforced 
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in  England.  It  may  be  remarked  that  this  would  also  be  a 
violation  of  public  law,  and  as  such  not  enforceable. 

Judgments  in  rem  of  foreign  courts  have  always  been  held  by 
English  courts  to  possess  a  higher  value  than  those  in  personam. 
Dealing,  as  they  do,  with  an  object  within  the  jurisdiction,  which 
consequently  cannot  be  questioned,  they  have  been  considered 
as  conclusive  for  most  purposes  by  our  courts,  certainly  when 
coming  before  them  for  recognition.  In  Castrique  v.  Imrie  some 
of  the  judges  were  of  opinion  that  a  foreign  judgment  in  rem 
could  not  be  questioned,  though  others  thought  differently.  They 
embrace,  first,  what  I  may  call  Admiralty  judgments  proper 
such  as  the  property  in  ships,  collisions  and  salvage  and  wages ; 
and  secondly,  prize  cases.  From  the  nature  of  the  case  the 
decisions  deal  rather  with  the  recognition  than  the  enforcement 
of  foreign  judgments.  But  in  the  City  of  Mecca,  5  P.D.  38  (1879), 
Sir  R.  Phillimore  laid  down  the  principle  that  a  foreign  judgment 
in  rem  hypothecating  the  ship  to  satisfy  a  lien  upon  it  may  be 
enforced  in  the  Admiralty  Court  against  the  ship  whenever  it 
comes  within  the  jurisdiction  and  it  can  be  seized,  and  he  used 
these  significant  words :  "  What  the  Common  Law  Courts  do 
indirectly,  by  implying  the  contract  (i.e.  in  actions  in  personam), 
the  Admiralty  Court  does  directly  without  any  such  implication  on 
the  grounds  of  international  comity  "  (p.  34).  And  in  Cammeil 
v.  SeweU  and  Castrique  v.  Imrie,  a  sale  of  a  ship  by  order  of 
a  foreign  court  has  been  held  binding  and  recognised  in  this 
country. 

In  principle,  indeed,  the  only  difference  between  a  judgment 
in  rem  and  one  inter  partes  is  one  of  extent,  not  of  intrinsic  value. 
"  Whereas  third  parties  are  entitled  to  have  a  judgment  in  personam 
entirely  disregarded  as  against  themselves,  they  are  bound  by  one 
in  rem  "  (Piggott,  F. J.,  p.  249) :  and  accordingly  it  follows  that  all 
the  defences  pleadable  to  the  former  are  pleadable  equally  to  the 
latter.  In  practice,  however,  extent  has  come  to  be  equivalent 
to  intrinsic  value. 

I  pass  over  the  first  class  of  judgments  in  rem  without  further 
comment,  on  the  ground  that  they  come  before  English  courts 
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almost  entirely  to  be  recognised,  not  enforced.  Prize  condemnations 
on  the  other  hand  have  always  been  held  subject  to  review  by  other 
nations,  on  the  ground  that  prize  courts  being  international  courts 
must  act  in  accordance  with  principles  of  public  International 
Law,  which  is  more  capable  of  being  ascertained  and  universally 
admitted  than  those  of  the  private  law,  and  thus  sentences  by 
prize  courts  of  belligerent  nations,  sitting  in  a  neutral  country,  or 
upon  a  vessel  not  infra  prasidia  of  the  belligerent  power,  have 
been  refused  enforcement  (The  Flad  Oyen,  8  T.R.  270  n>  Lord 
Stowell  (1799);  The  Henrick  and  Maria,  4  C.  Rob.  43  (1799).) 
The  American  doctrine  is  the  same.  (Rose  v.  Httnely  (New  York), 
4  Cranch.  241,  Marshall,  C.J.  (1808).) 

As  between  owners  of  ships  so  condemned  and  purchasers,  and 
owners  and  underwriters,  foreign  judgments  of  prize  courts  are 
conclusive,  if  proceeding  apparently  on  a  proper  ground  and  not 
on  one  not  of  international  validity.  (Baring  v.  Clagett,  3  B.  &  P. 
201  (1802);  Hughes  v.  Cornelius,  2  Shower,  232  (1692);  Baring 
v.  Royal  Exchange,  A.C.  5,  East.  99  (1804);  Lord  Eilenborough, 
in  the  last  case,  held  that  he  was  bound  to  give  credit  to  the 
foreign  sentence,  which  was  based  upon  infraction  of  treaty 
(though  the  inferences  in  the  sentence  were  drawn  from  ex  parte 
ordinances  in  aid  of  the  conclusion  of  such  infraction  of  treaty), 
although  at  the  same  time  saying  "that  the  foreign  court  had 
construed  the  treaty  iniquitously.")  There  is  more  doubt  as  to 
the  effect  of  the  converse  of  foreign  prize  condemnations,  viz. 
acquittals.  Story  considers  them  entitled  to  recognition  as  much 
as  condemnations ;  so  Lord  Kenyon,  Cooke  v.  Sholl,  5  T.R.  255 
(1793).  Sir  R.  Phillimore  on  the  other  hand  says  :  "  The  doctrine 
of  the  acquittal  being  absolute  has  been  questioned,  for  the 
acquittal  does  not,  like  a  conviction,  ascertain  any  precise  fact, 
and  may  have  proceeded  on  the  ground  of  insufficient  evidence." 
Mr.  Piggott  agrees  with  him,  on  the  ground  that  "  an  acquittal 
is  really  only  a  judgment  in  personam,  as  not  vesting  the  property 
in  the  owner  as  against  all  the  world,  but  only  as  against  the 
claimant"  (F.J.,  p.  265). 

As  regards  judgments  of  foreign  courts  with  regard  to  the 
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status  of  persons,  they  cannot  be  said  to  be  within  the  scope  of 
my  present  subject  They  are  brought  before  English  courts  to 
establish  certain  characteristics  of  persons,  e.g.  that  a  marriage  is 
good  or  bad,  by  an  action  of  divorce ;  that  a  child  is  legitimate  or 
illegitimate ;  that  a  person  is  lunatic,  and  that  his  property  is  vested 
in  a  curator  or  committee ;  that  a  person  is  a  guardian  for  a  minor ; 
that  a  person  is  entitled  to  act  as  executor  or  administrator  of  a 
deceased  person  and  to  control  his  property  under  his  will  or 
intestacy,  or  to  succeed  to  his  property ;  that  a  person  is  bank- 
rupt, and  that  his  property  is  vested  in  his  assignee ;  that  the 
bankrupt's  debts  are  cancelled  by  his  discharge  from  bankruptcy. 
And  although  recourse  is  had  to  English  courts  for  their  confirm- 
ation of  a  foreign  decree  of  status,  notably  in  the  case  of  probate 
and  administration,  of  guardianship,  and  divorce,  still  they  are  not 
asked  to  execute  the  foreign  decree  or  to  enforce  its  obligation  in 
the  strict  sense.  In  the  case  of  a  foreign  executor  suing  a  debtor 
of  his  testator  and  obtaining  judgment  against  him,  and  his  after- 
wards demanding  execution  upon  it  in  England,  undoubtedly  he 
would  have  to  obtain  probate  here,  if  the  debt  were  an  English  one, 
before  he  could  do  so.  But  he  would  demand  execution,  not 
upon  the  grant  of  probate  by  the  English  court,  but  upon  the 
foreign  judgment  given  in  his  favour  as  possessing  a  certain  status 
in  France,  which  the  English  grant  of  probate  has  extended  to 
England. 

Thus  although  the  English  court  does  make  the  foreign 
decree  valid  here,  it  does  so  only  as  far  as  the  question  of 
personal  status  is  concerned.  It  does  not  create  an  obligation 
between  parties :  it  at  most  determines  the  personal  status  of  two 
parties,  as  in  marriage.  For  this  reason  I  omit  all  reference  to 
the  treatment  of  foreign  judgments  concerning  status  by  the 
English  courts. 

It  now  remains  to  gather  up  the  result  of  the  preceding  survey 
of  the  English  practice  on  this  subject  in  as  few  words  as  possible. 

The  theory  of  the  execution  of  foreign  judgments  is  fully 
admitted  and  established  in  English  law,  and  is  due  to  comity 
enforcing  the  obligation  created  by  the  foreign  judgment    The 
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foreign  judgment  is  regarded  as  primd  facie  evidence  of  the  cause 
of  action ;  that  primd  facie  effect  may  be  displaced  by  showing 
that  it  has  been  obtained  by  fraud,  or  that  it  is  contrary  to 
principles  of  International  or  public  law,  or  was  made  without 
due  jurisdiction.  At  the  same  time  the  merits  of  the  foreign 
judgment  will  not  be  examined,  and  the  English  court  will  not 
constitute  itself  a  court  of  appeal  from  the  foreign  court  A 
foreign  judgment,  when  pleaded  by  the  defendant  in  answer  to  an 
English  action,  if  it  contains  all  the  requisites  of  res  judicata,  will 
be  considered  as  such,  and  will  conclude  the  plaintiff.  The  latter 
cannot  in  his  reply  attack  that  plea  of  res  judicata. 

The  requirements  of  a  foreign  judgment  are,  as  said  above, 
(a)  competence  of  the  court,  (fi)  compliance  with  International 
Law,  (y)  .compatibility  with  English  law. 

When  we  compare  English  law  with  that  of  foreign  States  we 
find  the  same  conditions  apparently  as  exist  in  our  system.  Of 
course  I  have  no  personal  knowledge  of  the  foreign  systems,  and 
advance  the  following  remarks  very  much  under  correction.  My 
authority  for  them  is  M.  Constant's  book,  "  Execution  des  Juge- 
ments  Strangers,"  second  edition,  1890,  where  the  foreign  systems 
are  concisely  stated. 

Foreign  States  may  be  classified  thus  with  regard  to  this  point : 
(a)  States  fettered  by  no  conditions ;  (/?)  States  which  exact  re- 
ciprocity ;  (y)  States  which  exact  reciprocity  secured  by  treaty. 

As  instances  of  (a),  Italy  and  France  may  be  quoted  The 
former  by  its  code  requires :  (1)  that  the  foreign  court  should  be 
competent ;  (2)  that  the  parties  were  regularly  cited ;  (3)  that 
they  were  either  regularly  represented  or  regularly  made  default ; 
(4)  that  the  enforcement  of  the  judgment  is  not  in  violation  of 
public  domestic  law  and  order.  It  should  not  be  forgotten  that 
the  treatment  accorded  to  foreigners  by  the  Italian  code  is  of  the 
most  liberal  kind,  and  that  Italy  made  diplomatic  advances  to 
other  nations  on  this  subject  in  1884. 

France  makes  no  conditions  of  executing  foreign  judgments, 
except  that  none  can  be  of  any  effect  until  made  executory  by  a 
French  court      I  gather  from   M.   Constant  that  the  former 
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tendency  of  the  French  courts  was  to  exact  revision  du  fond 
before  granting  their  exequatur,  but  that  the  later  decisions  have 
modified  this ;  and  though  revision  du  fond  can  be  claimed  at 
discretion,  and  has  been  recently  said  to  be  the  duty  of  the  courts, 
his  own  opinion  is  (and  is  supported  by  authority)  that  French 
judges  should  confine  their  examination  of  the  foreign  judgments 
presented  to  them  for  execution  to  the  following  points :  (a)  if 
the  foreign  judgment  has  been  given  by  a  competent  court; 
(fi)  if  the  due  procedure  has  been  followed ;  (y)  if  the  rights  of 
defence  have  been  respected ;  (8)  if  the  decision  does  not  disturb 
public  order  and  morals. 

ifi)  Germany  is  an  example  of  a  State  which  insists  upon  re- 
ciprocity as  a  condition  precedent  That  condition  being  satisfied, 
exequatur  is  granted  to  a  foreign  judgment  provided  (i)  that  the 
foreign  judgment  is  final ;  (2)  that  its  execution  does  not  entail 
an  act  forbidden  by  German  law ;  (3)  that  the  court  pronouncing 
the  judgment  is  competent  according  to  German  principles; 
(4)  that  the  debtor  is  not  a  German  who  has  made  default,  unless 
notice  has  previously  been  given  to  him  personally  in  the  country 
of  the  judgment,  or  in  Germany  by  lettres  rogatoires. 

(y)  Russia  insists  on  reciprocity  secured  by  treaty;  if  that 
exists  no  examen  du  fond  is  allowed.  Belgium,  where  it  has  a 
treaty  with  another  country  based  on  reciprocal  execution  of 
judgments,  requires  the  following:  (a)  compatibility  with  public 
order  according  to  the  principles  of  Belgian  public  order; 
(b)  fact  of  judgment  being  res  judicata ;  (c)  proof  of  authenticity 
of  judgment;  (d)  respect  of  rights  of  defence;  (e)  fact  that 
foreign  court  is  not  solely  competent  in  the  matter  owing  to  the 
plaintiff's  nationality.  In  other  cases  rhnsion  du  fond  takes 
place. 

It  will  be  found,  I  think,  that  all  nations  will  come  under  one 
or  other  of  the  foregoing  heads.  I  have  cited  enough,  I  hope,  to 
show  that  there  are  common  principles  on  this  subject  recognised 
and  enforced  by  every  nation.  The  only  difference  between 
them  all  is  the  point  at  which  those  principles  are  allowed  to  be 
put  into  force.    Some  insist  on  reciprocity  as  a  condition  of 
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executing  justice,  others  insist  on  reciprocity  secured  by  treaty 
others  confine  themselves  to  treaty  only.  The  only  difficulty  in 
the  way  of  a  general  understanding  being  adopted  lies  in  the 
various  preliminary  safeguards  which  different  nations  think 
necessary  for  securing  the  rights  of  its  citizens. 

The  only  way  of  removing  these  different  safeguards  is  to 
replace  them  by  a  general  one.  This  is  only  possible  either  by 
every  nation  making  treaties  with  every  other  to  admit  the 
principle  of  reciprocity,  or  by  an  international  consensus  on  the 
subject 

No  doubt  there  are  many  difficulties  in  the  way  of  arriving  at 
a  general  agreement  on  all  points,  especially  that  arising  from 
questions  of  jurisdiction,  as  Mr.  Alexander  pointed  out  at  the  1892 
Conference;  but  it  would  be  a  great  step  towards  a  full  understand- 
ing being  adopted  on  this  subject  even  to  reach  the  stage  of  an 
international  Conference,  however  partial  the  first  results  might  be, 
as  being  an  admission  that  some  arrangement  of  some  inter- 
national kind  is  practicable.  If  the  great  majority  of  nations 
have  been  able  to  agree  upon  international  regulations  for  the 
navigation  of  their  ships  at  sea ;  if  it  has  been  found  possible  to 
codify  international  rules  for  the  regulation  of  General  Average, 
which  was  the  work  of  your  Association;  when,  as  there,  so 
here,  all  that  is  required  is  to  give  a  general  international  form 
and  sanction  to  rules  which  are  practically  similar  in  all  states, 
and  which  are  common  to  them  all,  and  to  so  connect  them  in 
one  whole,  there  is  surely  ground  to  hope  that  there  will  not  be 
much  longer  delay  to  carrying  into  effect  an  international  agree- 
ment on  a  point  on  which  it  must  be  to  the  advantage  of  all 
nations  to  draw  into  closer  connection  with  each  other. 

M.  Brunard  thought  there  was  no  real  conflict  between  the 
views  expressed  in  his  paper  and  those  put  forward  by  M. 
Lachau.  He  entirely  approved  M.  Lachau's  resolutions,  and 
was  ready  to  support  them. 

M.  Lachau  pointed  out  that  Dr.  Jitta,  in  the  passage  quoted 
from  him  by  M.  Brunard,  had  spoken  of  treaties  between  the 
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different  States  for  the  reciprocal  execution  of  foreign  judgments 
as  "  useless  and  even  harmful" 

Professor  Corsi  (Pisa)  thought  the]  two  proposals  might  well 
stand  together. 

After  some  observations  by  Dr.  Tomkins,  M.  Brunard  moved 
his  first  resolution,  as  follows : — 


La  Conference  desire  Tin- 
sertion  dans  les  lois  nationales 
des  conditions  ddja  pr&onis&s 
par  l'Association  au  sujet  de 
Pexdquatur. 


This  Conference  desires  to 
see  the  insertion  in  the  laws  of 
each  nation  of  the  conditions 
which  the  Association  has  al- 
ready laid  down  on  the  subject 
of  the  exequatur* 


*  The  following  is  the  English  text  of  the  resolutions  adopted  at  Milan : 
for  the  French  text,  see  M.  Brunard's  paper,  p.  233. 


It  is  important  that  an  international 
consensus  should  be  arrived  at  with 
regard  to  the  execution  of  foreign 
judgments  upon  civil  and  commercial 
questions. 

It  is  therefore  much  to  be  desired 
that  an  Official  International  Con- 
ference should  be  held  for  this  pur- 
pose, as  was  proposed  by  the  Govern- 
ment of  the  Netherlands  in  1874. 

The  Conference  proposes  the  fol- 
lowing bases  for  such  a  consensus : — 

1.  The  judgment  must  have  ema- 
nated from  a  competent  tribunal. 

Uniform  rules  of  competence  (or 
jurisdiction)  should  be  laid  down  by 
the  Convention  which  will  establish 
the  above-mentioned  international 
consensus. 

2.  The  parties  must  have  been  duly 
cited. 

3.  If  the  judgment  was  pronounced 
by  default,  the  party  against  whom  it 
was  pronounced  must  have  been  made 
aware  of  the  action,  and  had  the 
opportunity  of  defending  himself. 

4.  The  judgment  must  not  contain 


anything  contrary  to  the  morality,  the 
order,  or  the  public  law  of  the  State 
in  which  it  is  to  be  enforced. 

5.  The  judgment  must  have  become 
executory  in  the  country  in  which  it 
was  pronounced. 

6.  The  tribunal  applied  to  to  grant 
execution  of  the  judgment  must  not 
enter  into  the  merits,  but  solely  in- 
quire as  to  the  existence  of  the  above- 
mentioned  legal  conditions. 

7.  A  foreign  judgment  which  fulfils 
these  conditions  should  produce  the 
same  effects  as  a  domestic  judgment,, 
whether  its  execution  be  sought,  or 
whether  it  be  relied  on  as  ret  judicata, 

8.  The  forms  and  means  of  execu- 
tion should  be  regulated  by  the  law 
of  the  country  in  which  execution  is 
sought. 

With  regard  to  States  which  may 
not  enter  into  this  consensus,  the 
Conference  recommends  that  the  ap- 
plication of  these  bases  should  be 
obtained  de  facto  by  uniformity  in 
their  respective  legislations. 
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M.  Brunard  proposed,  however,  to  omit  the  words  "  ni  &  la 
morality  "  contained  in  article  4  of  the  resolutions  adopted  by  the 
Association,  not  that  he  wished  that  immoral  judgments  should 
be  executed,  but  because  the  words  conveyed  a  reflection  on  the 
States,  and  the  case  of  difference  of  views  as  to  morality  was 
fully  covered  by  the  words  "ni  k  Tordre  public,"  which  would 
be  retained. 

M.  Lachau  seconded  the  resolution.  Whilst  agreeing  with 
M.  Brunard  as  to  the  words  proposed  to  be  omitted,  he 
thought  it  inadvisable  to  attempt,  on  this  occasion,  any  revision 
of  the  Milan  resolutions,  especially  as  the  words  were  merely 
objected  to  as  superfluous. 

M.  Brunard  accepted  this  suggestion,  and  the  resolution  was 
adopted  turn.  con. 

M.  Brunard  then  moved  the  second  resolution  suggested  by 
him,  as  follows : — 

La  Conference  dmet  le  vceu  que  ceux  des  membres  de  notre 
Association  qui  font  partie  d'assembl&s  ddiberantes  pren- 
nent  l'initiative  de  les  saisir  d'un  projet  transformant  en 
loi,  dans  leur  pays,  le  texte  recommandd  par  1' Association. 

Dr.  F.  J.  Tomkins  (London)  objected  to  this  resolution,  and 
thought  that  the  subject  needed  careful  consideration  by  a 
Committee  before  the  Association  adopted  such  a  recommenda- 
tion. He  desired  to  move  a  resolution  of  which  he  had  pre- 
viously given  notice,  nominating  a  Committee  on  the  execution 
of  foreign  judgments  and  matters  cognate  therewith,  and  in- 
structing it  to  report  to  the  next  Conference. 

M.  Franck,  without  going  so  far  as  the  last  speaker,  thought 
that  it  would  be  better  that  the  Association  should  first  have 
before  it  full  information  as  to  the  law  and  practice  already 
existing  in  the  different  States  on  the  subject  He  expressed 
the  indebtedness  of  the  Conference  to  Mr.  G.  G.  Phillimore  for 
his  valuable  paper  on  the  English  Law,  and  said  that  he  had 
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himself  been  quite  unaware,  till  within  the  last  few  days,  of  the 
liberality  with  which  the  English  Courts  act  in  giving  effect  to 
foreign  judgments.  He  moved,  as  an  amendment  to  the  resolu- 
tion, the  following : — 

L' Association  exprime  le  vceu  qu'k  une  de  ses  prochaines 
assemblies  il  puisse  lui  £tre  sourais  un  travail  d'ensemble 
sur  la  maniere  dont  les  jugements  Strangers  sont  executes 
dans  les  diffe'rents  pays,  ainsi  que  des  projets  de  traites  ou 
de  lois  pouvant  assurer  cette  execution. 

The  Chairman  pointed  out  that  M.  Brunard's  resolution 
proposed  nothing  beyond  what  the  Association  had  already 
agreed  to  at  its  Milan  Conference. 

M.  Brunard  expressed  his  entire  concurrence  with  M. 
France's  proposal  to  obtain  fuller  information. 

M.  Franck  consented  to  withdraw  his  amendment,  with  a 
view  to  moving  it  later  on  as  an  instruction,  and  seconded 
M.  Brunard's  resolution,  which  was  carried  turn.  con. 

M.  Brunard  proposed  his  third  resolution,  which  was  adopted 
nem.  am.,  as  follows  : — 

Que,  dans  les  reunions  ulteneures  que  rassembleront,  comme 
cette  anne'e,  les  membres  de  P  Association  interparlemen- 
taire,  ceux-ci  soient  sollicite's  d'appuyer  la  reTorme. 

M.  Brunard  proposed  his  fourth  resolution,  as  follows : — 

L* Association  renvoie  h  l'examen  du  Comite*  de*jk  nomine*  pour 
e'tudier  la  composition  d'un  tribunal  arbitral  international 
la  question  s'il  ne  serait  pas  possible  d'amener  par  voie 
diplomatique  entre  nations  dote'es  d'organisations  judiciaires 
de  natures  similaires  et  presentant  d'equivalentes  garanties 
d'impartialite'  et  de  justice,  la  conclusion  d'une  convention 
qui  instituerait  un  office  analogue  k  celui  fonctionnant  en 
vertu  de  la  convention  du  14  octobre  1890  en  matiere  de 
transport,  et  qui  aurait  pour  mission  unique  de  verifier  si 
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des  conditions,  qui  seraient  arrSte'es  entre  les  parties  con- 
tractantes,  ont  €t€  remplies  pour  les  decisions  judiciaires 
de  ces  £tats  a  regard  desquelles  Tex^quatur  serait  sollicite\ 

The  Chairman  suggested  that  a  separate  Committee  would  be 
preferable  to  that  appointed  for  a  different  question. 

M.  Brunard  accepted  the  suggestion. 

Dr.  Tomkins  also  thought  the  suggestion  an  improvement 

M.  Ed.  Rolin  (Brussels)  doubted  whether  it  was  desirable  to 
create  an  "international  union"  and  an  "international  office." 
The  subject  was  extremely  different  from  that  of  international 
transport  Such  an  international  tribunal  would  have,  very 
probably,  but  little  work  to  do,  and  its  decisions  would  need, 
after  all,  to  be  clothed  with  the  authority  of  the  State  in  which 
the  judgment  was  to  be  executed.  He  wished  the  Conference 
not  to  commit  itself  to  the  desirability  of  such  an  office. 

Mr.  T.  R.  Miller  (London)  supported  the  resolution,  and 
spoke  of  the  great  importance  to  commercial  interests  of  making 
it  easier  to  obtain  the  execution  of  judgments. 

Dr.  Barclay  suggested  a  variation  in  the  form  of  the  resolution, 
to  meet  the  objection  raised  by  M.  Rolin,  which  was  accepted 
by  M.  Brunard ;  and  the  resolution  was  eventually  proposed  by 
him,  seconded  by  M.  Brunard,  and  adopted  turn.  con.y  in  the 
following  form : — 

I/Association  prend  note  de  la  proposition  faite  par  M. 
Brunard,  et  la  renvoie  a  l'examen  d'un  Comit<£  special : 

■"  N'y  aurait-il  pas  utility  a  poursuivre,  a  Paide  de  traite's  a 
conclure  entre  nations  ayant  des  organisations  judiciaires 
de  nature  similaire  et  prdsentant  d'equivalentes  garanties 
d'impartialit£  et  de  justice,  la  constitution  d'un  office  ou 
tribunal  international,  analogue  a  celui  fonctionnant  en 
vertu  de  la  convention  du  14  octobre  1890  en  matiere  de 
transport,  et  qui  aurait  pour  mission  unique  de  verifier  si 
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des  conditions,  qui  seraient  arr€t&s  entre  les  parties  con- 
tractantes,  ont  6x6  remplies  pour  les  decisions  judiciaires 
de  ces  £tats  k  regard  desquelles  Tex^quatur  serait 
sollicite?" 

M.  Lachau*s  first  resolution,  in  the  following  terms,  was  in 
like  manner  referred  to  the  Committee  for  consideration  : — 


L' Association,  persistant  dans 
ses  resolutions  ant&ieures,  fera 
proposer  par  son  Comite  special, 
dans  la  prochaine  reunion  de  la 
Conference,  les  rfegles  sur  la 
competence  du  tribunal  qui  a 
rendu  la  sentence. 


The  Association  confirms  its 
former  resolutions,  and  directs 
its  Special  Committee  to  pre- 
pare for  the  next  Conference 
rules  for  ascertaining  the  juris- 
diction of  the  Court  which  has 
given  the  judgment 


M.  Lachau  then  moved  his  second  resolution,  as  follows : — 


V Association,  tout  en  sou- 
haitant  que  des  rfegles  uniformes 
sur  l'ex&ution  des  jugements 
Strangers  soient  adoptees  dans 
les  diflterentes  legislations,  emet 
le  vceu  que  les  £tats  concluent 
•des  Traites  qui  aplaniront  dfes 
maintenant,  entre  les  parties 
contractantes,  les  difficult^s 
presentes,  et  faciliteront  dans 
l'avenir  la  conclusion  d'un 
traite  d'union  entre  les  divers 
pays  civilises. 


The  Association,  whilst  de- 
siring that  uniform  rules  as  to 
the  execution  of  foreign  judg- 
ments should  be  adopted  by 
the  legislative  authorities  of 
different  countries,  exhorts  na- 
tions to  conclude  treaties  which 
will  thus  facilitate  in  the  future 
a  general  understanding  be- 
tween all  civilized  nations  as  to 
the  execution  of  judgments. 


M.  Clunet  (Paris)  seconded  the  resolution. 

M.  Rolin  pointed  out  a  difference  between  the  French  phrase 
"  un  traite  d'union,"  which  was  one  specially  appropriated  to  the 
cases  of  international  unions,  such  as  those  created  with  regard 
to  Industrial  Property  and  Copyright  by  the  Conventions  of  1883 
and  1886,  and  the  English  phrase  "a  general  understanding," 
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which  carried  no  such  meaning.  He  did  not  think  the  question 
of  Foreign  Judgments,  affecting  the  civil  law  of  the  States  con- 
cerned, was  susceptible  of  similar  treatment  He  therefore 
objected  to  the  French  phrase. 

M.  Clunet  replied  that  the  resolution  did  not  involve  any 
final  conclusion  as  to  the  formation  of  an  international  union. 
The  Conventions  of  1883  and  1886  profoundly  affected  the  civil 
law  of  the  States  which  entered  into  them.  If  two  States  agree 
to  common  arrangements  for  the  reciprocal  execution  of  judg- 
ments, why  should  not  a  third  and  a  fourth  join  in,  and  thus 
establish  an  international  union  ? 

M.  Rolin  said  that  the  phrase  "traite*  d'union"  implied  an 
international  office.  If  the  word  "  eVentuelle  "  were  inserted  after 
"  conclusion,"  and  "  une  union  internationale  "  substituted  for  "  un 
traitd  d'union,"  he  would  be  satisfied  to  accept  the  resolution. 

MM.  Lachau  and  Clunet  having  accepted  these  modifica- 
tions, the  resolution  was  adopted  nem.  con.,  as  follows : — 

1/ Association,  tout  en  souhaitant  que  des  rfegles  uniformes 
sur  Texecution  des  jugements  Grangers  soient  adoptdes 
dans  les  differentes  legislations,  e'met  le  vceu  que  les 
£tats  concluent  des  Traite's  qui  aplaniront  des  maintenant, 
entre  les  parties  contractantes,  les  difficult^  pr&entes,  et 
faciliteront  dans  Tavenir  la  conclusion  eventuelle  d'une 
Union  Internationale  entre  les  divers  pays  civilises. 

It  was  agreed  that  M.  Franck's  resolution,  asking  the 
Committee  to  present  to  a  future  Conference  a  general  view  of 
existing  legislations  on  the  execution  of  foreign  judgments,  be 
referred  to  the  Special  Committee. 

Conflicts  of  Nationality. 

Mr.  Thomas  Barclay,  LL.B.  (Paris),  Secretary  of  the  Com- 
mittee appointed  at  the  Genoa  Conference,  1892,  presented  the 
following  Report.  He  said  that,  as  it  was  impossible  at  the  present 
Conference,  for  want  of  time,  adequately  to  discuss  this  diffi- 
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cult  and  delicate  subject,  he  would  simply  present  his  report  and 
the  articles  he  had  drafted,  without  any  remarks  upon  them  : — 

At  our  Genoa  Meeting  I  submitted  a  certain  number  of 
propositions  for  discussion  by  a  Committee  which  has  never 
come  into  practical  existence. 

Meanwhile,  the  Institute  of  International  Law  has  been  dealing 
with  the  question  in  a  Committee  older  in  date,  which  has  found 
it  very  difficult  to  arrive  at  any  general  basis  universally  admitted 

This  question  of  nationality,  nevertheless,  surrounded  though  - 
it  be  by  difficulties,  is  one  which  better  than  most  others  of 
International  Law  lends  itself  to  regulation  by  homogeneous  rules, 
and,  considering  that  the  absence  of  such  homogeneous  rules 
is  a  source  of  supreme  injustice  to  a  large  number  of  deserving 
members  of  society,  one  may  say  there  are  few  matters  which  are 
more  worthy  of  an  effort  by  Governments  to  .deal  with  them  by 
international  arrangement 

We  in  England,  with  our  voluntary  army  and  our  "silver 
streak,"  have  no  acute  problem  connected  with  the  rights  and 
obligations  appertaining  to  the  possession  of  nationality.  Those 
bom  on  British  soil  are  British  subjects,  a  quality  which  translates 
itself  in  practice  mainly  by  rights,  there  being  no  special  obliga- 
tions, such  as  compulsory  military  service,  connected  with  the 
position  of  a  British  subject  which  do  not  bind  all  residents  in  the 
British  Islands  alike.  This  simple  principle  of  the  jus  soli  was  at 
one  time  the  law  of  most  countries ;  and,  so  long  as  military 
service  in  any  country  is  voluntary,  it  gives  rise  to  no  difficulty. 
Compulsion,  in  respect  of  military  service,  completely  alters  the 
situation,  and  it  seems  contrary  to  the  most  elementary  morality 
to  impose  on  the  son,  in  spite  of  himself,  and  owing  to  the  mere 
circumstance  of  birthplace,  a  nationality  which  may  entail  the 
obligation  of  shouldering  arms  against  the  country  of  his  father  or 
brothers.  Moreover,  the  existence  of  a  citizen  army  involves  a 
very  serious  element  in  patriotism,  inasmuch  as  every  citizen  is 
called  upon  by  his  country  to  expose  his  life  for  its  defence  or  the 
vindication  of  its  rights.     Mere  birth  on  the  soil  cannot  be  ex- 
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pected  to  create  a  patriotic  feeling  commensurate  with  such  ai> 
obligation.  Such  considerations  have  led  to  the  adoption  in 
several  continental  States  of  parentage  rather  than  birthplace  as 
the  criterion  of  nationality*  the  former  rather  than  the  latter 
tending  to  create  that  love  of  country  which  alone  can  morally 
justify  the  existence  of  compulsory  military  service. 

Thus,  under  the  Code  Napoleon,  the  jus  sanguinis  prevailed 
and  continued  to  prevail  in  France,  till  statistics  showed  French 
statesmen  that  a  colony  of  foreigners  without  political  or  civic 
rights,  and  without  military  obligations — practically  owing  alle- 
giance to  no  State,  pariahs  in  some  respects,  privileged  in  others — 
was  growing  up  in  the  midst  of  the  nation.  This  foreign  element 
had  the  advantage  over  the  national  population  of  benefiting 
industrially  by  the  several  years  the  latter  passed  under  the  flag* 
The  foreigner,  moreover,  appeared  to  be  more  prolific  than  the 
native  Frenchman.  On  the  one  hand  jealousy  of  the  advantages 
enjoyed  by  these  foreigners  tended  to  dissolve  the  patriotic 
ligament  binding  individuals  to  the  nation,  and  on  the  other  the 
partial  remedy  offered  for  the  slow  growth  of  the  national 
population  by  incorporation  of  more  prolific  stocks  suggested  a 
reversion  to  the  old  jus  soli.  Laws  passed  in  1851  and  1874  took 
this  direction.  It  was  enacted  that  the  children  born  in  France 
of  foreign  parents  born  themselves  in  France  should  have  the 
option  of  being  French  or  foreign,  and  it  was  ingeniously  pro- 
vided that,  if  the  child  in  question  at  21  years  of  age  did  not 
claim  his  foreign  nationality  and  prove  by  a  declaration  of  his 
Government  that  he  had  retained  it,  he  should  be  French ;  he 
became  French  by  the  mere  feet  of  doing  nothing. 

These  provisions  resulted  in  comparatively  few  persons  except 
British  subjects  claiming  their  foreign  nationality.  This  was  due 
partly  to  the  foreigners  in  question  finding  it  difficult  to  obtain 
the  declaration  of  their  Government  without  doing  military 
service  in  their  country  of  origin,  and  partly  to  patriotic  attach- 
ment to  the  country  of  origin  among  workmen  who  had  never 
even  set  foot  on  it,  and  who  form  the  vast  majority  of  most  foreign 
colonies  in  France,  being  feeble. 
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The  questions  which  have  perplexed  Trench  statesmen  will 
evidently  in  due  course  trouble  the  minds  of  statesmen  in  other 
countries ;  we  may  generally  calculate  on  the  fast  revolving  wheel 
of  French  politics  indicating  the  slower  movement  of  other  wheels 
abroad. 

The  problem  of  preventing  double  nationalities  was  one  which 
occupied  the  Royal  Commission,  whose  labours  resulted  in  the 
British  Act  of  1870;  but  it  is  evident  that  no  nations  can, 
independently  of  each  other,  bring  about  this  result 

It  is  indispensable  for  the  regulation  of  nationality  that 
arrangements  should  be  by  treaty.  This  is  the  only  method  by 
which  nations  can  apply  identical  rules,  and  it  is  only  by  identical 
rules  that  the  problems  of  nationality  can  be  solved. 

The  Committee  of  the  Institute  of  International  Law,  at  their 
recent  meeting  at  Cambridge,  drew  up  a  series  of  preliminary 
propositions  which  were  adopted  unanimously  at  a  preliminary 
sitting,  and  which  I  think  may  be  considered  to  be  in  accordance 
with  the  general  opinion  of  competent  jurists.  These  propositions 
were  as  follows : — 

(a)  No  one  should  be  without  a  nationality. 

(b)  No  one  should  have  two  nationalities. 

(c)  Every  one  should  be  able  to  change  his  nationality. 

(d)  To  change  nationality,  a  simple  declaration  should  not 

suffice. 

(e)  The    nationality  of   origin    should  not  be  indefinitely 

transmissible  from  generation  to  generation  on  foreign 
soil 
I  would  add  the  following : — 
if)  That  the  laws  of  nationality  should,  as  far  as  compatible 
with  the  general  interests,  respect  the  wishes  of  the 
individual,  and,  in  doubt,  attribute  to  him  the  nationality 
which  is  nearest  in  accord  with  the  circumstances  which 
can  afford  a  presumption  as  to  his  wishes. 

In  accordance  with  these  principles  I  have  drawn  up  the 
following  articles : — 

t  2 
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<L)  i.  A  legitimate  child  has  the  nationality  winch  his   father 
possessed  at  the  date  of  his  birth. 

2.  Nevertheless  a  child  born  on  the  territory  of  a  State  other 

than  that  to  which  his  father  belongs,  will  have,  on  his 
attaining  21  years  of  age  and  until  his  22nd  year,  the 
option  of  adopting  the  nationality  of  the  country  of  his 
birth. 

3.  A  child  born  of  a  foreign  father  on  the  territory  of  a  State 

whereon  the  father  was  also  born  shall  be  considered  as 
belonging  to  the  country  of  his  birth,  unless  he  claims, 
on  attaining  the  age  of  21  years,  the  nationality  of  his 
father. 

4.  A  child  born  of  a  foreign  father  and  of  a  foreign  paternal 

grandfather  on  the  territory  of  a  State  whereon  the  father 
and  grandfather  were  both  born,  has  the  nationality  of 
the  country  of  his  birth. 
N.B. — These  different  provisions  are  intended  to  meet  the 
two  last  desiderata  given  above.  They  suppose  the 
attachment  to  the  country  of  origin  to  grow  feebler  with 
each  generation  born  abroad,  and,  like  the  law  of 
England,  close  the  transmission  of  nationality  with  the 
third  generation* 

5.  The  choice  exercised  in  virtue  of  paragraphs  2  and  3  of 

this  article  shall  have  no  retrospective  effect :  during 
minority  the  child  shall  have  the  nationality  of  the 
father. 

(ii.)  An  illegitimate  child  belongs  to  the  State  on  the  territory 
of  which  it  is  born,  unless  it  shall  have  been  deliberately 
recognised  at  its  birth,  or  during  the  five  following  years, 
by  its  mother,  in  which  case  it  shall  have  her  nationality. 

(iil)  1.  A  woman  acquires  by  her  marriage  the  nationality  of 
her  husband. 
2.  She  retains  it  after  the  dissolution  of  her  marriage  until 
she  has  acquired  another  nationality. 

{iv.)  1.  Every  application  for  naturalisation  is  personal  to  him 
or  her  who  makes  it.    When  made  by  a  married  man, 
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such  application  has  no  influence  on  the  status  of  the 
wife,  unless  she  joins  in  the  application. 
2.  The  naturalisation  of  the  father  shall  have  do  effect  on  his 
children,  and  even  on  minor  children,  unless  dependent 
on  him  for  their  sustenance.  The  same  shall  apply  to 
the  mother  if  she  legally  take  the  place  of  the  father, 
(v.)  No  one  shall  be  naturalised  a  full  citizen  of  any  State 
unless  he  furnish  evidence  that  such  naturalisation  will 
be  recognised  in  his  country  of  origin  as  the  exclusive 
title  to  his  allegiance. 

Questions  of  International  Law  as  to  which  the  Common 
Law  of  England  and  the  United  States  differs 
from  the  Common  Law  of  Scotland  and  most  Con- 
tinental  states. 

A  paper  under  the  above  title  was  presented  by  Mr.  Will 
Griffith,  Barrister-at-Law,  London,  but  time  did  not  allow  of 
its  being  read.  The  following  are  the  principal  points  of  the 
paper: — 

In  Greece  the  State  meddled  with  everything  and  knew  neither  moral  nor 
legal  limit  to  its  power.  The  Romans  left  very  much  to  social  customs  and  to 
the  religious  nature  of  man.  The  history  of  Rome,  according  to  the  proud 
expressions  of  Floras,  became  the  history  of  mankind.  This  gave  the  Roman 
idea  of  the  State  an  impetus  which  left  the  Greek  States  far  behind. 

Van  Leeuwen,  in  his  commentaries  on  the  Roman  Dutch  Law,  says :  "  The 
Roman  Law  at  the  present  day  is  almost  everywhere  and  by  every  nation 
upheld  as  a  common  law  of  nations  and  adopted  in  cases  where  particular 
laws  or  customs  fail,  so  that  the  interpretation  of  all  constitutions,  ordinances, 
placards,  and  customs  not  clearly  indicating  the  contrary,  must  be  adapted  and 
regulated  according  to  the  precept  of  this  law."  Chief  Justice  Kotze  observes 
that  Van  Leeuwen  must  be  supposed  to  mean  only  so  far  as  the  Roman  Law 
can  safely  be  used  as  a  common  jus  subsidiarum  vel  auxiliare  (vol.  i.  p.  3). 

The  Roman  imperium  becomes  that  of  the  world,  and  having  become  the 
sole  or  chief  source  of  new  private  law,  the  laws  of  the  emperors  prevailed 
over  all  places  conquered,  though  it  does  not  foUow  from  this  fact  that  the 
emperors  were  so  unwise  as  to  destroy  local  customs.  When  new  kingdoms 
were  formed  on  the  ruins  of  the  Western  empires,  the  conquerors  wisely  gave 
their  sanction  to  existing  Roman  Laws  and  made  great  use  of  the  Theodosian 
Code,  which,  though  superseded  by  Justinian's  reform  in  the  East,  continued 
the  basis  of  Roman  Laws  in  the  West 
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One  example  of  the  amalgamation  of  local  with  Roman  Law,  even  where 
the  latter  was  introduced  by  the  natives  and  not  by  the  conquest,  is  famished 
by  Scotland.  The  Leges  ourgorum,  collected  by  David  L,  king  of  Scotland, 
are  an  amalgam  of  Anglo-Saxon  and  Roman  Law,  not  of  feudalism.  Feudal- 
ism was  an  exotic  introduced  by  the  kings  who  ruled  Scotland,  not  a  customary 
law  springing  up  from  the  wants  of  the  native.  Until  the  twelfth  century  the 
family  law  of  Scotland  greatly  resembled  in  many  places  the  Celtic  institutions 
of  Ireland. 

Scotch  Law  differs  from  English  Law  mainly  in  adhering  to  the  Roman 
Law  in  matters  where  English  Law  has  developed  a  rule  of  its  own.  The 
civil  law  of  Rome  is  the  foundation  of  the  Scottish  Law.  It  forms  no  rule 
binding  in  England ;  though,  in  the  absence  of  authority,  a  new  rule  developed 
or  promulgated  by  the  judges  is  more  likely  to  be  sound  if  consistent  with  the 
ground  work  of  the  municipal  law  of  most  of  the  countries  of  Europe 
(Tindal,  C.J.,  12  M.  &  W.  324). 

The  system  of  Justinian  recognised  two  classes  of  obligations,  those  Juris  HvUis 
and  those  juris  gentium,  and  under  the  latter  head  ranked  almost  all  kinds  of 
contract. 

Private  international  law  exhibits  the  rules  which  by  consent  of  States  do 
practically  govern  jural  relations.  Our  Association  seeks  to  codify  these  rules, 
and  where  proper  to  reform  their  subject  matter  as  well  as  expression.  In  a 
paper  read  in  the  Guildhall  of  London  we  discussed  at  some  length  the 
doctrines  of  domicile  and  the  contracts  of  insurance. 

Each  of  these  branches  of  law  presents  many  doctrines  antagonistic  in 
principle  and  therefore  worthy  of  the  consideration  of  an  accomplished  jurist 
who  wishes  to  benefit  his  species.  The  law  of  property  movable  and  im- 
movable suggests  numerous  subjects  for  meditation,  and  as  to  which  one 
nation's  laws  may  enlighten  a  foreign  jurist  and  suggest  reasons  for  change. 

Foreign  judgments  have  been  so  ably  and  fully  discussed  at  former,  and  at 
the  present,  Conferences,  that  we  need  only  allude  to  them. 

The  English  Common  Law,  called  the  Lex  non  scripta,  because  no  legis- 
lative record  exists  of  the  origin  of  its  several  parts,  is  an  aggregate  of  customs 
introduced  by  or  from  the  Romans,  primitive  Britons,  Saxons,  Danes,  and 
Normans. 

The  Admiralty  Court  adopted  from  Justinian's  Law  the  procedure  which 
enables  the  aggrieved  party  to  sue  the  vessel  in  fault,  cause  it  to  be  arrested, 
and,  unless  released  on  bail,  sell  it  to  justify  the  judgment.  But  if  the  vessel 
is  injured  on  inland  waters,  the  only  remedy  is  in  personam  by  an  action 
for  damages. 

Jurisdiction. 

A  recent  decision  of  the  English  Matrimonial  Causes  Court  {Coxy.  C*x9 
1895-7-29)  furnishes  a  striking  illustration  of  disputed  jurisdiction.  A 
litigant  who,  by  a  decision  of  the  United  States  Circuit  Court  of  Illinois,  pro- 
nounced 1894-9-18,  was  granted  a  divorce  and  authorised  to  remarry,  has 
been  judicially  declared  by  the  English  Court  to  be  living  in  adultery,  having 
remarried  under  the  authority  of  the  Court  of  the  State  in  which  he  had 
become  a  citizen.     •«  Naturalisation,"  the  judge  is  reported  to  have  observed, 
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4<  does  not  prove  anything.  Inasmuch  as  the  original  domicile  was  English, 
.the  safest  course  is  to  treat  the  English  marriage  as  a  good  one."  A  treaty  is 
necessary,  as  the  judges  are  not  consistent  in  declaring  the  law  of  their  own 
country  and  show  little  comity  for  the  jus  gentium  of  other  countries. 

Although  the  Legislature  is  not  bound  by  International  Law,  the  presumption 
is  that  it  does  not  intend  to  override  it  unless  it  plainly  declares  its  intention  so 
to  do  (Colqukoun  v.  Breaks,  14  A.C.  493). 

According  to  American  doctrine,  International  Law  has  precedence  both 
of  Federal  and  of  Municipal  Law,  unless  in  the  exceptional  cases  where 
Federal  Law  has  deliberately  departed  from  it.  It  is  regarded  by  the  American 
lawyers  as  having  very  much  the  same  relation  to  Federal  and  State  Law  as  the 
Federal  Constitution  Law.  (Digest  of  International  Law  of  United  States, 
Maine  33.)  But  in  the  case  of  the  Ftanconiay  2  M.D.  63,  the  English  judges,  by 
a  majority  of  one  only,  held  that  the  rule  of  International  Law  as  to  the  territorial 
limit  of  jurisdiction  over  the  sea  within  three  miles  of  the  shore  had  not  been 
adopted  into  English  Law,  and  was  inconsistent  with  the  legal  power  of  the 
admiral.  The  reasons  of  the  majority  seem  less  weighty  than  those  of  the 
minority,  and  an  Act  of  Parliament  was  passed  asserting  the  jurisdiction  in 
accordance  with  the  rule  of  International  Law. 

Within  recent  generations  many  specific  questions  have  occurred  in  which 
the  rule  of  the  Common  Law  did  not  happen  to  be  fixed  by  any  known 
decision,  and  these  were  disposed  of  by  the  judges  in  the  manner  that  they 
thought  most  conformable  to.the  received  rule  in  other  analogous  cases,  or,  if 
there  was  no  such  analogy  to  guide  them,  then  according  to  the  natural  reason  of 
the  thing,  though  (in  deference  to  the  principle  already  referred  to  that  the  office 
of  the  judge  is  not  to  make  the  law,  but  only  to  ascertain  it)  their  determina- 
tion always  purports  to  be  declaratory  of  what  the  law  is  and  not  of  what  it 
ought  to  be.  This,  however,  is  a  kind  of  pious  fraud.  Whole  branches  of  the 
law  are  of  judicial,  not  legislative,  making.  We  need  only  cite  two  instances — 
the  law  of  rating  occupiers  of  property  for  payment  to  local  municipal  purposes, 
and  the  law  of  bills  of  exchange,  whicb,  though  now  codified,  was  formed 
chiefly  by  Lord  Mansfield  and  developed  by  him  from  a  few  elementary 
principles  antagonistic  to  the  French  system  in  several  points.  Precedents 
have  not,  either  in  the  Courts  of  continental  Europe  or  in  the  juridical 
discussions  of  its  eminent  jurists,  the  same  force  and  authority  which  we  (says 
Story)  who  live  under  the  influence  of  the  Common  Law  are  accustomed  to 
attribute  to  them.  The  French  Code  expressly  forbids  judges  deciding  cases 
submitted  to  them  by  way  of  general  and  settled  decision  (Tit  Prel.  3). 
The  framers  of  the  French  Code  acted  wisely ;  and,  while  educated  Englishmen 
admire  that  Code,  they  must  regret  their  own  country's  want  of  system. 

The  English  and  United  States  Courts  refuse  to  enforce  foreign  revenue 
laws,  and  further  hold  that  the  contracts  of  their  own  subjects,  made  to  evade 
or  defraud  the  laws  or  just  rights  of  foreign  nations,  may  be  enforced.  Story 
and  Pothier  have  each  denounced  such  practice,  and  here  is  one  rule  which  we 
might  and  ought  to  labour  to  reform.  6  &  7  Victoria,  c.  98,  s.  1,  imposes  a 
penalty  on  an  Englishman  wherever  residing  who  holds  slaves.  .  The  slave 
trade,  and  with  it  the  right  of  search,  caused  many  conflicts  between  England 
and  the  United  States. 

Laws  relating  to  the  status  and  capacity  of  persons  apply  to  the  French  even 
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residing  in  a  foreign  country  (Code  Civil,  Tit.  PreL  3 ;  see  also  3, 11,  14,  170,. 
331.  488,  805,^843,  1554,  2123,  2128). 

In  France  real  estate,  even  when  owned  by  foreigners,  is  governed  by 
French  Law  Code  (Tit  Prel.  3). 

41 A  French  person  in  a  foreign  country  may  make  a  testament  olograph*,  or  a 
testament  according  to  the  local  law  where  the  Act  is  done,  but  movable  or 
immovable  property  in  France  cannot  be  administered  untfer  it  without 
prescribed  registration. 

The  amount  disposable  by  testament  under  the  French  Code  is  a  moiety  if 
the  testator  or  testatrix  leave  only  one  legitimate  child,  one-third  if  two,  one- 
third  and  one-fourth  if  three  or  more;  renunciation  by  a  child  does  not 
increase  the  proportion.  A  child  adopted  is  deemed  a  legitimate  child.  This, 
system  differs  from  the  English  toto  calo,  the  latter  allowing  the  testator  or 
testatrix  to  disinherit  each  child  and  all  his  children. 

One  would  like  to  see  the  French  system  take  the  place  of  the  English, 
which,  where  there  is  no  will,  allows  the  first-born  son  to  take  all  the  land, 
and  allows  the  testator  to  show  partiality. 

The  English  testator  may  dispose  by  will  of  all  his  property,  to  the 
exclusion  of  wife,  children,  and  other  relations. 

In  1864  the  British  Legislature  enacted  that  every  will  and  other  testamen- 
tary instrument  made  out  of  the  United  Kingdom  by  a  British  subject  (what- 
ever may  be  the  domicile  of  such  person  at  the  time  of  making  the  same  or  at 
his  or  her  death)  shall,  as  regards  personal  estate,  be  held  to  be  well  executed 
if  the  same  be  made  according  to  the  forms  required  either  by  the  law  of  the 
place  where  the  same  was  made  or  by  the  law  of  the  place  where  such  person 
was  domiciled,  or  by  the  laws  then  in  force  in  that  part  of  her  Majesty's 
dominions  where  he  had  his  domicile  of  origin.  And  it  was  enacted  that 
every  will  and  other  testamentary  instrument  made  within  the  United 
Kingdom  by  any  British  subject  should,  as  regards  personal  estate,  be  held  to- 
be  well  executed  according  to  the  forms  required  in  that  part  of  the  United 
Kingdom  where  the  same  is  made. 

Comprehensive  as  the  Act  appears  to  be,  it  does  not  protect  all  persons  of 
British  origin. 

A  will  made  by  one  who  became  an  alien,  who  was  domiciled  abroad  at  the 
time  of  making  her  will  and  of  her  death,  and  executed  according  to  the  forms 
required  by  English  Law,  but  not  in  manner  required  by  the  country  of  her 
domicile,  is  not  entitled  to  probate,  though  her  domicile  of  origin  be  English 
{Bloxam  v.  Favre%  9  P.D.  130).  The  case  is  important,  as  the  alienage  arose 
from  marriage. 

Under  the  French  Code,  as  in  the  Justinian  system,  a  succession  may  be 
accepted  with  benefit  of  an  inventory  or  renounced.  In  England  the  adminis- 
trator appointed  by  the  Court  realises  the  property,  pays  the  debts,  and  hands 
over  the  surplus  to  the  persons  entitled. 

The  English  Law  allows  donations  or  settlements  in  lifetime  of  all 
a  person's  property  if  the  person  is  compos  mentis  and  not  unduly  influenced. 

The  French  Law  restricts  such  donations  when  gratuitous  to  the  amounts 
which  the  owner  may  dispose  of  by  will  or  testament. 

The  codes  and  common  law  of  some  of  the  principal  Christian  States  lead 
to  the  conclusion,  wrote  Sir  R.  Phillimore,  that  the  following  maxims  of  juris- 
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prudence  prevail  upon  the  matter  of  the  validity  of  the  marriage  of  subjects 
abroad  : — 

1.  "The  broad  principle  maintained  by  the  United  States  of  North 
America,  namely,  that  the  capacity  of  the  parties  as  well  as  the  formalities  of 
the  contract  are  to  be  decided  lege  loci  contractus  and  not  lege  domicilii. 

2.  "  The  principle  maintained  in  France  and  generally  by  the  States  of  the 
European  continent,  namely,  that  the  capacity  of  the  parties  is  to  be  deter- 
mined by  the  law  of  their  own  State,  and  that  a  marriage  valid,  lege  loci  con- 
tr actus,  may  be  holden  invalid,  lege  domicilii,  on  account  of  the  want  of 
capacity,  though  it  be  duly  celebrated  according  to  the  formalities  legis  loci 
contractus. 

3.  "  The  principle  adopted  by  States  which  recognise  the  lex  loci  contractu* 
as  binding  in  all  cases  but  those  in  fraudem  legis  domestical 

We  can  but  recommend  that  in  all  cases  the  lex  loci  contractus  should 
govern.     The  simplicity  of  such  a  rule  is  much  in  its  favour. 

What  offences  justify  a  judicial  separation  or  a  dissolution  of  the  marriage  tie 
vary  with  the  varying  policies  of  religion  and  moral  order  in  different  States. 
Some  American  States  permit  dissolution  at  the  will  of  the  parties  for  incom- 
patibility of  temper. 

There  is  no  recognised  rule  of  general  law  to  the  effect  that  a  matrimonial 
domicile  gives  jurisdiction  to  dissolve  a  marriage.  According  to  International 
Law  the  domicile  for  the  time  being  of  the  married  pair  affords  the  only  true 
test  of  jurisdiction  to  dissolve  their  marriage  (Le  Mesurier%  95-6-29,  Herschell, 
L.C.,  Lords  Watson,  Hobhouse,  Macnaghten,  and  Morris,  and  Sir  R.  Couch). 


Legitimation. 

Scotland,  like  continental  States,  permits  bastards  to  be  legitimated  by  a 
subsequent  marriage.  England  refuses  to  the  children  this  reparation  of  a 
wrong  inflicted  on  them  by  their  parents,  and  goes  so  far  as  to  exclude 
a  son  legitimated  in  Scotland  from  the  inheritance  of  land  in  England 
(2  Ch.  &  F.  858). 

In  England,  the  domicile  of  the  father  at  the  birth  of  the  child  and  not  the 
domicile  at  the  time  of  marriage  determines  the  question  of  legitimation 
(2  K.  &  J.  95,  2  Jur.  N.S.  465). 

Parental  Right. 

The  Prussian  Code  accords  to  foreigners  and  their  children  the  same  rights 
which  they,  can  by  legitimate  proof  satisfy  the  proper  German  authorities  that 
they  possessed  in  their  native  country  or  in  the  country  of  the  domicile  at  the 
time  when  the  paternal  or  filial  relation  commenced.  In  England  only 
that  paternal  authority  which  exists  in  England  is  accorded  to  foreigners 
(10CI.  &F.  114). 

With  respect  to  the  property  of  the  minor  child,  the  rights  of  the  father 
are,  according  to  the  common  law  of  Europe,  the  Roman  Law,  governed  by 
the  law  of  the  domicile.  By  the  common  law  of  England  and  America  these 
rights,  so  far  as  they  respect  land,  are  governed  by  the  lex  loci  ret  sitce.    The 
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Roman  but  not  the  English  Law  allows  the  father  a  right  to  some  enjoyment 
of  the  fruits  of  the  minor's  property  as  well  as  to  the  administration  thereof. 
In  England  the  parental  right  over  personalty  depends  on  and  changes  with 
the  domicile  :  case  of  Earl  of  Athlone  (otherwise  Count  de  Reeda  in  Holland), 
who  married  in  Paris  Miss  Hope,  born  in  Amsterdam  (7  Sim.  263).  Comity 
requires  that  the  nomination  of  a  tutor  or  guardian  by  a  domestic  judge  be 
recognised  by  foreign  tribunals  (Vattel,  ii.  7,  85).  Till  the  House  of  Lords 
adopted  this  rule  in  Bute  v.  Bute,  though  with  a  reservation  as  to  the  benefit 
of  the  ward,  England  did  not  exhibit  this  comity  either  to  Scotland  or  other 
countries ;  and  at  the  present  day  the  United  States  of  North  America  hold 
that  the  rights  and  powers  of  guardians  over  the  persons  of  their  wards  are 
bounded  by  the  locality  in  which  they  are  constituted,  and  do  not  extend  in 
any  degree  to  their  wards  in  other  countries. 


Guardian  of  Prodigals. 

In  some  countries,  in  accordance  with  the  provisions  of  Roman  jurisprudence, 
a  guardian  is  assigned  to  a  prodigal.  The  French  Courts  refused  to  give 
effect  to  such  a  decree  against  the  Duke  of  Brunswick,  on  the  ground  that  the 
prodigality  was  not  supported  by  the  proofs  required  by  the  French  Law,  and 
also  on  the  ground  that  public  and  political  considerations  were  without  effect 
on  property  not  within  the  jurisdiction  of  the  native  court. 

Dyce  Sombre,  who  had  been  placed  under  a  curator  by  the  Lord  Chancellor, 
escaped  to  Paris,  where  the  authorities,  alleging  his  sanity,  refused  to  sur- 
render him. 

Bankruptcy  seems  sometimes  part  of  the  lex  loci  contractus,  as  where 
contracts  are  on  an  implied  condition  of  discharge  by  bankruptcy.  Then  a 
certificate  of  discharge  ought  to  be  recognised  in  other  States.  But  a  bank- 
ruptcy provision  as  to  arrest  is  part  of  the  lex  fori,  and  freedom  from  arrest,  as 
a  cessio  bonorum%  ought  on  principle  to  have  no  ex-territoriality. 

In  some  continental  States  contramte  par  corps  is  limited  to  commercial 
debts  ;  not  so  in  England. 

The  English  and  Scotch  systems  of  modern  days  hold  that  the  personal 
estate  of  a  bankrupt  must  be  looked  upon  as  situate  in  his  domicile,  and  that 
a  valid  adjudication  of  bankruptcy  in  one  country  gives  to  his  assignees, 
trustees,  or  curators  his  personalty  elsewhere.  But  the  Courts  of  the  United 
States  do  not  admit  the  extra-territorial  operation  of  bankruptcy  laws. 


Title  of  the  Association. 

Mr.  Barclay,  in  pursuance  of  the  notice  given  by  him  on  the 
first  day  of  the  Conference,  presented  bis  motion :  "  That  the  title 
of  the  Association  be  changed  to  '  The  International  Law  Associa- 
tion.'" In  doing  so  he  read  a  letter  addressed  to  him  by  Sir 
Travers  Twiss,  Q.C.,  D.C.L.,  F.R.S.,  one  of  the  founders  of 
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the  Association,  in  identical  terms  with  the  following  letter  to 
the  President,  Sir  Richard  E.  Webster  ; — 

6,  Whittingstall  Road,  Fulham,  S.W. 
19M  SepUmber,  1895. 

Dear  President  op  the  Association, 

I  see  by  the  Programme  of  the  Seventeenth  Conference  that  a  motion 
will  be  made  by  Dr.  Barclay  that  the  name  of  the  Association  be  changed  to 
that  of  "The  International  Law  Association."  There  is  no  doubt  that  the 
present  title  is  inconveniently  long,  in  illustration  of  which  fact  I  may  mention 
that  it  was  customary  amongst  the  compositors  of  the  press  in  London,  when 
the  transactions  of  the  Association  had  to  be  printed,  to  abbreviate  its  title, 
and  to  speak  of  it  as  "  the  Codification  Society."  The  history  of  its  long  title 
may  be  briefly  told.  Our  late  much-regretted  President,  Mr.  David  Dudley 
Field,  and  myself  are  responsible  for  it  Mr.  Field  was  of  opinion  that  many 
of  the  traditional  rules  of  international  intercourse  which  were  recognised 
amongst  European  nations  required  reform,  if  the  United  States  of  North  America 
were  to  be  invited  to  become  members  of  a  common  system  of  public  law,  whilst 
I  was  myself  aware  of  the  existence  in  England  of  an  influential  school  of 
legists,  who  denied  that  the  term  Law  could  be  properly  applied  to  the 
rules  which  govern  the  intercourse  of  nations,  seeing  that  there  is  no 
common  superior  to  enforce  their  observance.  It  was  for  this  latter  reason 
that  I  thought  it  advisable  to  adopt  the  established  term  of  "  Law  of  Nations," 
which  was  familiar  to  all  English-speaking  races  of  men,  in  preference  to  the 
phrase  "  International  Law,"  which  had  been  recently  commended  to  the  accep- 
tance of  English  jurists  by  the  philosophical  genius  of  Jeremy  Bentham,  but 
was  particularly  obnoxious  to  the  school  of  legists  above  mentioned.  The 
phrase  of  "International  Law,"  however,  may  now  be  considered  to  have 
attained  its  majority  and  to  have  established  its  twofold  claims  to  signify 
unwritten  Right  {Jus  non  scriptutn)  and  written  Law  {lex  scripta).  The 
objection,  therefore,  which  existed  against  the  use  of  the  phrase  "  Inter- 
national Law"  at  the  time  when  the  Association  was  originally  formed  is 
now  evanescent,  and  the  Conference,  in  discussing  Dr.  Barclay's  proposal, 
may  consider  itself  to  have  a  free  hand. 

I  regret  that  I  am  unable  to  take  part  in  the  approaching  Conference.  I 
have  a  pleasing  recollection  of  the  first  meeting  of  the  Association,  which  was 
held  at  Brussels ;  but  the  hour-glass  of  my  life  has  warned  me  to  cease  to  take 
part  in  scientific  discussions,  in  which  I  am  no  longer  able  to  appreciate  the 
arguments  of  the  speakers  as  in  former  days,  when  my  powers  of  hearing  were 
undiminished,  and  I  was  capable  of  forming  a  clear  judgment  on  the  subjects 
under  discussion. 

I  am,  dear  President, 

Yours  very  faithfully, 

Travers  Twiss. 

To  Sir  Richard  E.  Webster,  G.C.M.G.,  M.P.,  H.B.M.  Attorney- 
General,  and  President  of  the  Association  for  the  Reform  and  Codifica- 
tion of  the  Law  of  Nations. 
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Dr.  W.  Evans  Darby  seconded  the  motion. 

M.  E.  Rolin  proposed  as  an  amendment  that  the  title 
be  "The  Association  for  the  Advancement  of  International 
Law." 

Dr.  F.  J.  Tomkins  objected  to  both  the  proposed  changes. 

Dr.  Darby  asked  leave  to  withdraw  his  support  of  the  motion 
made  by  Mr.  Barclay,  and  moved  that  the  question  of  the  title 
of  the  Association  be  referred  to  the  Executive  Council. 

Dr.  Tomkins  seconded  this  motion. 

The  motion  was  lost  by  a  large  majority. 

The  Hon.  General  Secretary  supported  the  amendment  of 
M.  Rolin,  on  the  ground  that  it  would  lend  itself  to  easy 
abbreviation,  and  the  Association  would  in  fact  be  known  as  the 
International  Law  Association.  The  present  cumbrous  title, 
which  could  not  be  conveniently  abbreviated,  was  an  incubus 
that  had  too  long  impeded  the  work  of  the  Association,  and 
he  hoped  the  Conference  would  remove  it 

M.  Clunet  asked  how  it  would  be  proposed  to  translate 
"  The  International  Law  Association  "  into  French.  He  thought 
the  title  "  Association  pour  Tavancement  du  Droit  International n 
better  than  "  Association  de  Droit  International." 

Dr.  Tomkins  proposed  that  the  title  be  "  The  Association  for 
the  Codification  of  the  Law  of  Nations,"  but  this  motion  found 
no  seconder. 

Mr.  W.  R.  Cremer  (London)  supported  Mr.  Barclay's  motion, 
but  thought  it  would  be  needful  to  add  the  old  title  as  a  sub-title. 

Mr.  Barclay's  motion  was  then  put,  and  adopted  by  n  votes 
against  5. 

Dr.  Tomkins  moved  that  the  old  title  be  retained,  with  "  Inter- 
national Law  Association  "  as  a  sub-title. 
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The  motion  having  been  seconded,  was  lost  by  a  large 
majority. 

Mr,  Cremer  moved  that  during  the  next  two  years  the  old 
title  of  the  Association  be  used  as  a  sub-title,  as  far  as  practicable. 

This  was  approved  by  general  consent 

The  Chairman  then  put  the  question  :  "  That  the  title  of  the 
Association  henceforth  be  *  The  International  Law  Association/ 
but  that  the  old  title,  'The  Association  for  the  Reform  and 
Codification  of  the  Law  of  Nations/  be  used  as  a  sub-title,  as 
far  as  practicable,  for  the  next  two  years." 

This  resolution  was  adopted  nem.  con. 

Report  of  the  Executive  Council. 

The  Hon.  General  Secretary  presented,  on  behalf  of  the 
Executive  Council,  the  balance-sheet  for  1894-5,  and  regretted  to 
announce  the  death  of  Herr  Jacob  Ahlers,  Hamburg,  an  old 
and  much  esteemed  member  of  the  Association,  since  the  issue 
of  the  last  Report  of  the  Executive  Council. 

Letters  of  Regret. 

The  Hon.  General  Secretary  announced  letters  of  regret  from 
a  number  of  members  and  delegates.  He  also  mentioned  that 
letters  of  regret  had  been  received  as  under : — 

Pro£  Chas.  F.  Gabba,  Pisa, 

Liverpool  Peace  Society. 

Marquis  B.  Pandolfi,  Venice. 

His  Excellency  Don  Arturo  de  Marcoartu,  Madrid. 

Dr.  F.  Sievekino,  Hamburg. 

Captain  Albert  Riondel,  Cherbourg. 

Prof.  Enrico  Bensa,  Genoa. 

Hamilton  B.  Tompkins,  Esq.,  LL.B.,  New  York. 

Pro£  Chas.  Lyon-Caen,  Paris. 
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Dr.  Herman  Halkier,  Copenhagen. 

Chas.  McArthur,  Esq.,  Liverpool. 

Union  Internationale  de  Femmes  de  la  Paix. 

Handelskammer,  Leipzig. 

Pro£  F.  Bracciforti,  Milan. 

Alfred  H.  Love,  Philadelphia, 

The  Marquis  Corsi  expressed  the  regret  of  Comm.  Boselli, 
President  of  the  Genoa  Conference,  that  he  was  unable  to  be 
present 

Monsieur  Hubert  Brunard  resumed  the  chair. 


Litigation  " in  for m&  pauperis?  "  Assistance  Judiciairc? 

Monsieur  Gaston  de  Leval  (Brussels)  suggested  that  the 
Executive  Council  be  requested  to  put  this  subject  on  the  pro- 
gramme of  the  next  Conference,  and  the  proposal  was  agreed  to. 

Date  and  Place  of  next  Meeting. 

Sir  Walter  Phillimore,  on  behalf  of  the  Executive  Council, 
proposed  that  the  next  Conference  of  the  Association  be  held  in 
the  United  States  of  America,  if  the  Executive  Council  should  be 
able  so  to  arrange.  The  resolution  was  seconded  by  the  Rev. 
Dr.  Stoddard  (New  York),  supported  by  Dr.  F.  J.  Tomkins 
(London),  and  adopted. 

Next  President. 

Sir  Walter  Phillimore  then  proposed  that,  Sir* Richard 
Webster's  term  of  office  having  expired,  Mr.  Phelps,  late 
American  Minister  in  London,  be  invited  to  succeed  him  as 
President,  and  that,  in  case  he  should  be  unwilling  to  accept  the 
position,  it  be  left  to  the  Executive  Council  to  appoint  some  other 
distinguished  American  jurist.  The  motion  was  carried  by  accla- 
mation. 
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Votes  of  Thanks. 

The  following  votes  of  thanks  were  moved  and  carried  by 
acclamation : — 

To  his  Majesty  the  King  of  the  Belgians  for  his  invitation  to 
the  Palace  of  Laeken. 

Proposed  by  Sir  Walter  Phillimore. 

To  the  Minister  of  Foreign  Affairs,  Monsieur  de  Burlet,  for  his 
reception. 

Proposed  by  Monsieur  Clunet. 

To  Baron  Lambermont  for  his  valuable  communications  to 
the  Conference, 

Proposed  by  Mr.  J.  G.  Alexander. 

To  the  Minister  of  Public  Instruction  for  the  use  of  the  Palais 
des  Academies. 

Proposed  by  the  Marquis  Corsi. 

To  the  Burgomaster  and  Municipal  Council  of  Brussels  for  the 
reception  at  the  Hdtel  de  Ville. 

Proposed  by  Dr.  Barclay. 

M.  Lachau,  on  behalf  of  the  Soci&l  de  Legislation  Comparde, 
expressed  its  thanks  to  the  Conference  for  the  reception  accorded 
to  himself  as  its  delegate. 

Sir  Walter  Phillimore  expressed  the  thanks  of  the  Conference 
to  the  Press. 

The  Chairman  (Monsieur  Hubert  Brunard)  then  declared 
the  Conference  closed. 


APPENDICES. 

APPENDIX  A, 

Rules  for  Arbitrations, 

(Appendix  to  Professor  CorsVs paper %  ante,/.  60.) 

(1.)  Rules  adopted  by  the  Institute  of  International  Law  : — 
Projet  de  reglement  pour  la  procedure   arbitrak  Internationale 
adoptk  par  rinstitut  de  Droit  International  le  28  aoUt  1875  ^ 
La  ITqye* 

Art.  1. — Le  compromis  est  conclu  par  traitd  international 
valable. 

II  peut  l'Stre : 

(a)  Havance,  soit  pour  toutes  contestations,  soit  pour  les  con- 
testations d'une  certaine  esp&ce  k  determiner,  qui  pourraient 
s^lever  entre  les  £tats  contractants ; 

(b)  Pour  une  contestation  ou  plusieurs  contestations  dija  nies 
entre  les  £tats  contractants. 

Art.  2. — Le  compromis  donne  k  chacune  des  parties  con- 
tractantes  le  droit  de  s'adresser  au  tribunal  arbitral  qu'il  d&igne 
pour  la  decision  de  la  contestation.  A  ddfaut  de  designation  du 
nombre  et  des  noms  des  arbitres  dans  le  compromis,  le  tribunal 
arbitral  sera  compost  de  trois  membres,  et  la  marche  k  suivre 
pour  former  le  tribunal  arbitral  se  r&glera  selon  les  dispositions 
prescrites  par  le  compromis  ou  par  une  autre  convention. 

A  d&aut  de  dispositions,  chacune  des  parties  contractantes 
choisit  de  son  c6t6  un  arbitre,  et  les  deux  arbitres  ainsi  nommds 
choisissent  un  tiers-arbitre  ou  d&ignent  une  personne  tierce  qui 
rindiquera. 

*  Les  articles  1-26  ont  6t6  adoptes  a  runanimite'  en  seance  pleniere  du 
28  aoftt ;  Particle  27  a  la  simple  majority. 
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Si  les  deux  arbitres  nommds  par  les  parties  ne  peuvent 
s'accorder  sur  le  choix  d'un  tiers-arbitre,  ou  si  Tune  des  parties 
refuse  la  cooperation  qu'elle  doit  prater  selon  le  compromis  a  la 
formation  du  tribunal  arbitral,  ou  si  la  personne  designee  refuse 
de  choisir,  le  compromis  est  e'teint 

Art.  3. — Si  dfes  le  prjncipe,  ou  parce  qu'elles  n'ont  pu  tomber 
d'accord  sur  le  choix  des  arbitres,  les  parties  contractantes  sont 
convenues  que  le  tribunal  arbitral  serait  forme  par  une  personne 
tierce  par  elles  designee,  et  si  la  personne  designee  se  charge  de 
la  formation  du  tribunal  arbitral,  la  marche  a  suivre  a  cet  effet  se 
r^glera  en  premifere  ligne  d'aprfes  les  prescriptions  du  compromis. 
A  defaut  de  prescriptions,  le  tiers  d&ignd  peut  ou  nommer  lui- 
meme  les  arbitres  ou  proposer  un  certain  nombre  de  personnes 
parmi  lesquelles  chacune  des  parties  choisira. 

Art.  4. — Seront  capables  d'etre  nomm^s  arbitres  internationaux 
les  souverains  et  chefs  de  gouvernements  sans  aucune  restriction, 
et  toutes  les  personnes  qui  ont  la  capacity  d'exercer  les  fonctions 
d'arbitre  d'aprfes  la  loi  commune  de  leur  pays. 

Art.  5. — Si  les  parties  ont  valablement  compromis  sur  des 
arbitres  individuellement  determines,  rincapacite  ou  la  recusation 
valable,  fut-ce  d'un  seul  de  ces  arbitres,  infirme  le  compromis 
entier,  pour  autant  que  les  parties  ne  peuvent  se  mettre  d'accord 
sur  un  autre  arbitre  capable. 

Si  le  compromis  ne  porte  pas  determination  individuelle  de 
l'arbitre  en  question,  il  faut,  en  cas  d'incapacite  ou  de  recusation 
valable,  suivre  la  marche  prescrite  pour  le  choix  originaire 
(art.  2,  3). 

Art.  6. — La  declaration  d'acceptation  de  l'office  d'arbitre  a 
lieu  par  ecrit 

Art.  7. — Si  un  arbitre  refuse  l'office  arbitral,  ou  s'il  se  departit 
aprfes  Tavoir  accepte,  ou  s'il  meurt,  ou  s'il  tombe  en  etat  de 
demence,  ou  s'il  est  valablement  recuse  pour  cause  d'incapacite 
aux  termes  de  Particle  4,  il  y  a  lieu  a  l'application  des  dispositions 
de  1'article  5. 
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Art.  8. — Si  le  siege  du  tribunal  arbitral  n'est  d6sign6  ni  par  le 
compromis  ni  par  une  convention  subs^quente  des  parties,  la 
designation  a  lieu  par  l'arbitre  ou  la  majority  des  arbitres. 

Le  tribunal  arbitral  n'est  autorise*  a  changer  de  siege  qu'au  cas 
ou  l'accomplissement  de  ses  fonctions  au  lieu  convenu  est  im- 
possible ou  manifestement  p^rilleux. 

Art.  9. — Le  tribunal  arbitral,  s'il  est  compose'  de  plusieurs 
membres,  nomme  un  president  pris  dans  son  sein,  et  s'adjoint 
un  ou  plusieurs  secretaires. 

Le  tribunal  arbitral  decide  en  quelle  langue  ou  quelles  langues 
devront  avoir  lieu  ses  deliberations  et  les  debats  des  parties,  et 
devront  Stre  pr^sent^s  les  actes  et  les  autres  moyens  de  preuve. 
II  tient  proces-verbal  de  ses  deliberations. 

Art.  10. — Le  tribunal  arbitral  delibere  tous  membres  presents. 
U  lui  est  loisible  toutefois  de  deleguer  un  ou  plusieurs  membres  ou 
m€me  de  commettre  des  tierces  personnes  pour  certains  actes 
destruction. 

Si  rarbitre  est  un  £tat  ou  son  chef,  une  commune  ou  autre 
corporation,  une  autorite,  une  faculty  de  droit,  une  society  savante, 
ou  le  president  actuel  de  la  commune,  corporation,  autorite, 
faculty,  compagnie,  tous  les  debats  peuvent  avoir  lieu  du  con- 
sentement  des  parties  devant  le  commissaire  nomme  ad  hoc  par 
rarbitre.     II  en  est  dresse*  protocole. 

Art.  11. — Aucun  arbitre  n'est  autorise  sans  le  consentement 
des  parties  a  se  nommer  un  substitut. 

Art.  12. — Si  le  compromis  ou  une  convention  subsdquente  des 
compromettants  prescrit  au  tribunal  arbitral  le  mode  de  pro- 
cedure a  suivre,  ou  Tobservation  d'une  loi  de  procedure  deter- 
mined et  positive,  le  tribunal  arbitral  doit  se  conformer  a  cette 
prescription.  A  defaut  d'une  prescription  pareille,  la  procedure 
a  suivre  sera  choisie  librement  par  le  tribunal  arbitral,  lequel  est 
seulement  tenu  de  se  conformer  aux  principes  qu'il  a  declare'  aux 
parties  vouloir  suivre. 

u  2 
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La  direction  des  d&ats  appartient  au  president  du  tribunal 
arbitral 

Art.  13. — Chacune  des  parties  pourra  constituerun  ou  plusieurs 
repre'sentants  aupres  du  tribunal  arbitral. 

Art.  14. — Les  exceptions  tire'es  de  Tincapacite'  des  arbitres 
doivent  £tre  oppos&s  avant  toute  autre.  Dans  le  silence  des 
parties,  toute  contestation  ulte'rieure  est  exclue,  sauf  les  cas 
d'incapacite  poste'rieurement  survenue. 

Les  arbitres  doivent  prononcer  sur  les  exceptions  tire'es  de 
Tincompe'tence  du  tribunal  arbitral,  sauf  le  recours  dont  il  est 
question  a  Tart.  24,  2™  al.,  et  conforme'ment  aux  dispositions  du 
compromis. 

Aucune  voie  de  recours  ne  sera  ouverte  contre  des  jugements 
preliminaires  sur  la  competence,  si  ce  n'est  cumulativement  avec 
le  recours  contre  le  jugement  arbitral  definitif. 

Dans  le  cas  oh  le  doute  sur  la  competence  depend  de  Inter- 
pretation d'une  clause  du  compromis,  les  parties  sont  cens^es 
avoir  donn<£  aux  arbitres  la  faculty  de  trancher  la  question,  sauf 
clause  contraire. 

Art.  15. — Sauf  disposition  contraire  du  compromis,  le  tribunal 
arbitral  a  le  droit : 

i°  De  determiner  les  formes  et  d&ais  dans  lesquels  chaque 
partie  devra,  par  ses  reprdsentants  dument  legitimes,  presenter  ses 
conclusions,  les  fonder  en  fait  et  en  droit,  proposer  ses  moyens 
de  preuve  au  tribunal,  les  communiquer  a  la  partie  adverse, 
produire  les  documents  dont  la  partie  adverse  requiert  la  pro* 
duction ; 

20  De  tenir  pour  accorddes  les  pretentions  de  chaque  partie 
qui  ne  sont  pas  nettement  contestees  par  la  partie  adverse,  ainsi 
que  le  contenu  pr^tendu  des  documents  dont  la  partie  adverse 
omet  la  production  sans  motifs  sufnsants ; 

30  D'ordonner  de  nouvelles  auditions  des  parties,  d'exiger  de 
chaque  partie  redaircissement  de  points  douteux ; 

40  De  rendre  des  ordonnances  de  procedure  (sur  la  direction 
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du  procfes),  faire  administrer  des  preuves  et  requ&ir,  s'il  le  faut, 
du  tribunal  competent  les  actes  judiciaires  pour  lesquels  le 
tribunal  arbitral  n'est  pas  qualify,  notamment  Tassermentation 
d'experts  et  de  t<f moins ; 

5°  De  statuer,  selon  sa  libre  appreciation,  sur  Tinterpr^tation 
des  documents  produits  et  g&i&alement  sur  le  m^rite  des  moyens 
de  preuve  pr^sent^s  par  les  parties. 

Les  formes  et  delais  mentionnls  sous  les  num&os  i  et  2  du 
present  article  seront  determines  par  les  arbitres  dans  une  ordon- 
nance  preliminaire. 

Art.  1 6.< — Ni  les  parties  ni  les  arbitres  ne  peuvent  d'office 
mettre  en  cause  d'autres  £tats  ou  des  tierces  personnes  quel- 
conques,  sauf  autorisation  sp&iale  exprimee  dans  le  compromis 
et  consentement  prealable  du  tiers. 

L'intervention  spontan^e  d'un  tiers  n'est  admissible  qu'avec  le 
consentement  des  parties  qui  ont  conclu  le  compromis. 

Art.  17. — Les  demandes  reconventionnelles  ne  peuvent  £tre 
port^es  devant  le  tribunal  arbitral  qu'en  tant  qu'elles  lui  seront 
def&ees  par  le  compromis,  ou  que  les  deux  parties  et  le  tribunal 
sont  d'accord  pour  les  admettre. 

Art.  18. — Le  tribunal  arbitral  juge  selon  les  principes  du  droit 
international,  2t  moins  que  le  compromis  ne  lui  impose  des  regies 
difierentes  ou  ne  remette  la  decision  k  la  libre  appreciation  des 
arbitres. 

Art.  19. — Le  tribunal  arbitral  ne  peut  refuser  de  prononcer 
sous  le  pretexte  qu'il  n'est  pas  suffisamment  eclaire  soit  sur  les 
faits,  soit  sur  les  principes  juridiques  qu'il  doit  appliquer. 

II  doit  decider  definitivement  chacun  des  points  en  litige. 
Toutefois,  si  le  compromis  ne  prescrit  pas  la  decision  definitive 
simultanee  de  tous  les  points,  le  tribunal  peut,  en  deddant 
definitivement  certains  points,  reserver  les  autres  pour  une  pro- 
cedure ulterieure. 

Le  tribunal  arbitral  peut  rendre  des  jugements  interlocutoires 
ou  preparatoires. 
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Art.  20. — Le  prononce  de  la  decision  definitive  doit  avoir  lieu 
dans  le  delai  fixe  par  le  compromis  ou  par  une  convention  sub- 
s^quente.  A  deTaut  d'autre  determination,  on  tient  pour  convenu 
un  delai  de  deux  ans  a  partir  du  jour  de  la  conclusion  du  com- 
promis. Le  jour  de  la  conclusion  n'y  est  pas  compris,  on  n'y 
comprend  pas  non  plus  le  temps  durant  lequel  un  ou  plusieurs 
arbitres  auront  6t6  empSche's,  par  force  majeure,  de  remplir  leurs 
fonctions. 

Dans  le  cas  ou  les  arbitres,  par  des  jugements  interlocutoires, 
ordonnent  des  moyens  ^instruction,  le  deiai  est  augment^  d'une 
ann^e. 

Art.  21. — Toute  decision  definitive  ou  provisoire  sera  prise  a 
la  majority  de  tous  les  arbitres  nomm^s,  mSrne  dans  le  tas  ou  Tun 
ou  quelques-uns  des  arbitres  refuseraient  d'y  prendre  part. 

Art.  22. — Si  le  tribunal  arbitral  ne  trouve  fondles  les  preten- 
tions d'aucune  des  parties,  il  doit  le  declarer,  et,  s'il  n'est  limits 
sous  ce  rapport  par  le  compromis,  etablir  retat  reel  du  droit  relatif 
aux  parties  en  litige. 

Art.  23. — La  sentence  arbitrale  doit  Stre  r6dig£e  par  ecrit  et 
contenir  un  expose  des  motifs,  sauf  dispense  stipuiee  par  le 
compromis.  Elle  doit  £tre  sign^e  par  chacun  des  membres  du 
tribunal  arbitral.  Si  une  minority  refuse  de  signer,  la  signature 
de  la  majority  suffit,  avec  declaration  ecrite  que  la  minorite  a 
refuse  de  signer. 

Art.  24. — La  sentence,  avec  les  motifs  s'ils  sont  exposes,  est 
notifiee  a  chaque  partie.  La  notification  a  lieu  par  signification 
d'une  expedition  au  representant  de  chaque  partie  ou  a  un  fonde 
de  pouvoirs  de  chaque  partie  constitue  ad  hoc. 

Meme  si  elle  n'a  ete  signifiee  qu'au  representant  ou  au  fonde 
de  pouvoirs  d'une  seule  partie,  la  sentence  ne  peut  plus  £tre 
changee  par  le  tribunal  arbitral. 

II  a  neanmoins  le  droit,  tant  que  les  deiais  du  compromis  ne 
sont  pas  expires,  de  corriger  de  simples  fautes  d'ecriture  ou  de 
calcul,  lors  meme  qu'aucune  des  parties  n'en  ferait  la  proposition, 
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et  de  completer  la  sentence  sur  les  points  litigieux  non  ddcide's, 
sur  la  proposition  d'une  partie  et  aprfes  audition  de  la  partie 
adverse.  Une  interpretation  de  la  sentence  notice  n'est 
admissible  que  si  les  deux  parties  la  requiferent 

Art.  25. — La  sentence  dument  prononc^e  d&ide,  dans  les 
limites  de  sa  portfe,  la  contestation  entre  les  parties. 

Art.  26. — Chaque  partie  supportera  ses  propres  frais  et  la 
moiti<£  des  frais  du  tribunal  arbitral,  sans  prejudice  de  la  decision 
du  tribunal  arbitral  touchant  Tindemnitd  que  Tune  ou  l'autre  des 
parties  pourra  £tre  condamn^e  k  payer. 

Art.  27. — La  sentence  arbitrate  est  nulle  en  cas  de  compromis 
nul,  ou  d'excfes  de  pouvoir,  ou  de  corruption  prouv^e  d'un  des 
arbitres,  ou  d'erreur  essentielle. 


(2.)  Rules  adopted  by  the  Pan-American  Conference  at 
Washington : — 

Projet  de  Traite  £  arbitrage  entre  les  £tats  dAtnerique  signk  d 
Washington  le  28  avril  1890.* 

Art.  1. — Les  Ripubliques  de  l'Amdrique  du  Nord,  du  Centre 
et  de  FAmdrique  du  Sud  adoptent,  par  ces  presents,  Tarbitrage 
comme  un  principe  de  la  loi  international  am&icaine  pour 
rarrangement  des  diff&ends,  des  disputes  ou  des  controverses  qui 
peuvent  s'&ever  entre  deux  ou  plusieurs  d'entre  elles. 

Art.  2. — L'arbitrage  sera  obligatoire  dans  toutes  les  con- 
troverses relatives  aux  privileges  diplomatiques  ou  consulaires, 

*  Par  une  lettre  de  V Assistant  Secretary  of  State,  M.  Alvey  A.  Adee,  des 
ttats-Unis  d'Amerique,  en  date  du  10  juillet  1895,  reproduite  dans  The  Herald 
of  Peace,  September  2nd,  1895,  H  resulte  que  plusieurs  des  Etats  d*  Europe, 
invites  par  les  Etats-Unis  a  faire  adhesion  a  ce  traite\  made  no  response  or 
stated  their  inability  to  join  in  such  an  arrangement.  Nous  tenons  a  repe'ter 
que  le  gouvernement  italien,  ayant  re$u  cette  invitation,  a  r^pondu  par  une 
note  en  date  du  27  feVrier  1891,  que,  fidele  a  ses  traditions,  il  continuera  a 
appliquer  le  principe  de  l'arbitrage  toutes  les  fois  qu'il  en  aura  l'opportunit£ — 
Note  by  Professor  Corsi. 
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aux  frontiferes,  territoires,  indemnite's,  au  droit  de  navigation  et  a 
la  validity,  a  Pinterpr&ation  et  a  la  violation  des  trails. 

Art.  3. — L'arbitrage  sera  egalement  obligatoire  dans  tous  les 
autres  cas  que  ceux  mentionne's  dans  le  pr&^dent  article,  quelle 
que  puisse  £tre  leur  origine,  leur  nature  ou  leur  objet  avec  la 
seule  exception  mentionnde  dans  Particle  suivant 

Art.  4. — Le  seul  cas  except^  des  clauses  des  articles  precedents 
est  celui  qui,  dans  le  jugement  d'une  des  nations  envelopp&s 
dans  la  controverse,  peut  mettre  en  p&il  son  ind^pendance. 
Dans  ce  cas,  pour  cette  nation,  rarbitrage  sera  facultatif,  mais  il 
sera  obligatoire  pour  la  puissance  adverse. 

Art.  5. — Toutes  les  controverses,  tous  les  diffdrends  pendant 
actuellement  ou  qui  s'&feveront  dans  la  suite,  seront  soumis  a 
rarbitrage,  m€me  s'ils  provenaient  d'occurrences  antdrieures  au 
present  traitd 

Art.  6. — En  vertu  de  ce  traits,  aucune  question  qui  aura  6t6 
d^ja  i6g\6e  d^finitivement  ne  pourra  £tre  raviv^e.  Dans  de  tels 
cas,  on  n'aurait  recours  a  rarbitrage  que  pour  l'arrangement  des 
questions  relatives  a  la  validity,  a  Tinterpr^tation  ou  a  la  violation 
des  engagements. 

Art.  7. — Le  choix  des  arbitres  ne  sera  pas  limits  ou  confm£ 
aux  £tats  am&icains.  Tout  gouvernement  peut  servir  en  quality 
d'arbitre  s'il  entretient  d'amicales  relations  avec  la  nation  adverse 
de  celle  qui  Ta  choisi.  L'office  d'arbitre  peut  aussi  Stre  confi^  a 
des  tribunaux  de  justice,  a  des  corps  scientifiques,  a  des  officiers 
publics  ou  a  de  simples  particuliers,  citoyens  ou  non  des  £tats  les 
choisissant. 

Art.  8. — La  Cour  d'arbitrage  peut  consister  en  une  seule  ou 
plusieurs  personnes.  Si  elle  se  compose  d'une  personne,  elle 
sera  choisie  conjointement  par  les  nations  int&esse's.  Si  elle  se 
compose  de  plusieurs  personnes,  leur  choix  doit  £tre  fait  conjointe- 
ment par  les  nations  int&ess&s.  Si  on  ne  pouvait  tomber 
d'accord  pour  aucun  choix,  chaque  nation  ayant  un  int£r£t  dis- 
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tinct  dans  le  resultat  de  la  question,  aura  le  droit  de  designer  un 
arbitre  pour  sa  propre  defense. 

Art.  9. — Lorsque  la  Cour  consistent  en  un  nombre  egal  d'ar- 
bitres,  les  nations  int&ess&s  d^signeront  un  tiers-arbitre  qui 
d&idera  toutes  les  questions  sur  lesquelles  les  arbitres  ne  seraient 
pas  d'accord.  Si  les  nations  interessees  ne  tombent  pas  d'accord 
pour  le  choix  d'un  tiers-arbitre,  ce  tiers-arbitre  sera  choisi  par  les 
arbitres  d^jk  designed. 

Art.  10. — Le  choix  du  tiers-arbitre  et  son  acceptation  devront 
avoir  lieu  avant  que  les  arbitres  n'entrent  en  audience  sur  les 
questions  de  la  dispute. 

Art.  11. — Le  tiers-arbitre  n'agira  pas  comrae  membre  de  la 
Cour;  mais  ses  devoirs  et  ses  pouvoirs  seront  limites  k  la 
decision  des  questions,  soit  principals,  soit  secondares,  sur 
lesquelles  les  arbitres  ne  pourront  tomber  d'accord. 

Art.  12. — Si  un  arbitre  ou  un  tiers-arbitre  e'tait  empficW  de 
remplir  ses  fonctions  par  suite  de  d&es,  de  r^siliation  ou  pour 
toute  autre  cause,  cet  arbitre  ou  tiers-arbitre  sera  remplac£  par  un 
substitut  qui  devra  £tre  choisi  de  la  meme  maniere  que  l'aurait 
6t6  le  premier  arbitre  ou  tiers-arbitre. 

Art.  13. — La  Cour  tiendra  des  sessions  en  tel  lieu  que  les 
nations  int&esse'es  s'accorderont  k  designer,  et,  dans  le  cas  de 
disaccord,  ou  si  elles  manquaient  de  designer  le  lieu,  la  Cour 
elle-meme  pourra  determiner  la  locality. 

Art.  14. — Lorsque  la  Cour  consistera  en  plusieurs  arbitres,  une 
majority  de  tous  les  membres  pourra  agir  malgre'  l'absence  ou  le 
depart  de  la  minority.  Dans  un  tel  cas,  la  majority  continuera  k 
remplir  ses  devoirs  jusqu'k  ce  qu'elle  soit  parvenue  k  une  deter- 
mination finale  dans  toutes  les  questions  soumise  k  Texamen  des 
arbitres. 

Art.  15. — La  decision  de  la  majority  des  arbitres  sera  definitive 
aussi  bien  sur  les  questions  principals  que  sur  les  questions  second- 
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aires,  kmoins  que,  dansles  conditions  de  Tarbitrage,  on  ait  express&- 
ment  determine  que  Tunanimit^  serait  indispensable. 

Art.  i  6. — Les  d^penses  g&i&ales  du  proc&te  d'arbitrage  seront 
payees  en  proportions  dgales  par  les  gouvernements  qui  sont 
parties  int&essees ;  mais  les  d^penses  faites  par  chacune  des 
parties  pour  la  preparation  et  la  poursuite  de  sa  defense  seront 
payees  par  chacune  d'entre  elles  individuellement. 

Art.  17. — Lorsque  des  disputes  s'elfeveront,  les  nations  in- 
tdress^es  d&igneront  les  Cours  d'arbitrage  d'apres  les  clauses  des 
precedents  articles.  Seulement,  dans  le  cas  oil  ces  nations  y 
consentiraient  „mutuellement  et  librement,  ces  clauses  pourraient 
Stre  mises  de  cote*,  et  les  Cours  d'arbitrage  seraient  designees 
d'aprfes  d'autres  arrangements. 

Art.  18. — Ce  traits  restera  en  vigueur  pendant  vingt  ans  h. 
partir  du  jour  oil  il  sera  rating.  Apres  Texpiration  de  cette 
pdriode,  il  continuera  &  £tre  valable  jusqu'k  ce  qu'une  des  parties 
contractantes  notifie  k  toutes  les  autres  un  d^sir  d'y  mettre  fin. 
Dans  le  cas  de  cette  notification,  le  traite*  continuera  k  £tre  obli- 
gatoire  pendant  un  an  pour  la  partie  Tabandonnant ;  mais  Taction 
d'une  ou  de  plusieurs  nations  renoncant  &  ce  trait^  ne  Tinvalidera 
pas  pour  les  autres  nations  en  faisant  partie. 

Art.  19. — Ce  traite'sera  ratifie'  par  toutes  les  nations  l'approuvant, 
chacune  selon  sa  mdthode  constitutionnelle,  et  les  ratifications 
seront  echangees  dans  la  ville  de  Washington  le  premier  jour  de 
mai  a.d.  1891,  ou  avant  si  c'est  possible.  Toute  autre  nation 
peut  accepter  ce  trait^  et  devenir  une  partie  contractante,  en 
signant  une  copie  de  traits  et  en  la  d^posant  entre  les  mains  du 
Gouvernement  des  £tats-Unis,  sur  quoi  ledit  Gouvernement  com- 
muniquera  le  fait  aux  autres  parties  contractantes.  En  foi  de 
quoi,  les  plenipotentiaires  soussign^s  ont  appose*  leur  signature  et 
leur  sceau. 
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APPENDIX  B. 

Territorial  Waters. 

The  following  letter  has  been  received  from  the  Department  of 
the  Interior  in  the  Norwegian  Government : — 

Department  of  the  Interior. 

Christiania,  27M  January,  1894. 

Sir, — Referring  to  your  esteemed  letter  of  the  1st  of  June, 
1891,  I  have  the  honour  to  send  you  enclosed,  translated  into 
English,  and  to  the  extent  to  which  this  Department  finds 
occasion  to  deal  with  the  matter,  a  reply  to  the  questions  con- 
tained in  the  printed  "questionnaire"  enclosed  with  the  same 
letter. 

Further  I  beg  to  transmit  a  translation  of  a  letter  from  the 
Secretary  of  the  Marine  Department  of  the  War  Office,  dated 
the  1 2th  of  January,  1892,  and  of  the  letter  from  the  "General 
Auditeur"  of  the  30th  of  November,  1 891,  mentioned  in  the  same. 

Please  find  also  enclosed  : — 

1.  Copies  of  the  instructions  of  the  28th  of  January,  1885, 

mentioned  in  the  letter  from  the  said  Secretary. 

2.  Supplement  to  the  same,  dated  the  23rd  of  April,  1887. 

3.  An  extract  of  the  most  important  rules  concerning  Terri- 

torial Waters,  printed  in  French  and  placed  before  the 

Congress  of   the   "Institut  de  Droit   International"  at 

Hamburg  in  1891. 

Finally,  I  beg  to  remark  that  it  would  be  of  interest  to  this 

Department  to  be  made    acquainted  with    contributions  from 

scientific  men  and  other  authorities  dealing  with  the  subjects 

in  question. 

I  have  the  honour  to  be,  Sir, 

Your  obedient  Servant, 
Hroar  Olsen, 
{Secretary  to  the  Norwegian  Home  Department) 

To  the  Chairman  of  the  Executive  Council  of  the  "Association  for  the 
Reform  and  Codification  of  the  Law  of  Nations,"  33,  Chancery  Lane, 
London,  W  C. 
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Translation  of  a  Utter  from  the  Marine  Department  of  the  War 
Office  to  the  Department  of  the  Interior  of  the   12th   of 
January,  1892. 

Referring  to  the  despatch  from  the  Department  of  the  20th  of 
October,  1891,  on  the  subject  of  certain  questions  from  the 
"Association  for  the  Reform  and  Codification  of  the  Law  of 
Nations"  regarding  the  rules  as  to  the  extent  at  sea  of  the 
Territorial  Waters,  this  Department  has  received  through  the 
"  Marine  Commando  "  the  enclosed  statement  from  the  Auditor- 
General  of  the  30th  of  November  the  same  year,  to  which  the 
"  Marine  Commando  "  has  nothing  to  observe  or  to  add.  This 
Department  also  agrees  to  the  essential  part  of  the  Auditor- 
General's  explanation. 

In  respect  to  the  questions  concerning  the  lighthouse,  signal 
and  pilot  service,  etc.,  it  is  to  be  observed  that  the  State  of 
Norway  considers  itself  bound — as  far  as  means  allow  it — to 
construct  lighthouses  and  provide  the  needful  lights  as  a  guidance 
for  ships  along  the  coast ;  to  build  signal-stations  for  the  warning 
of  vessels  in  foggy  weather ;  and  to  provide  works  and  buoys  for 
navigation  purposes. 

The  Norwegian  State  has  also  undertaken  to  provide,  as  far  as 
possible,  in  the  ordinary  navigable  waters,  authorised  pilots, 
examined  for  the  special  waters. 

In  the  case  of  war,  the  lights  will  probably,  as  far  as  may  be 
necessary,  be  extinguished,  the  fog-signals,  marks  and  buoys  will 
be  removed,  and  the  pilots  ordered  not  to  act 

The  present  rules  for  the  prevention  of  collisions  of  vessels, 
and  for  signals  in  distress  at  sea,  prescribed  by  the  Royal 
Ordinance  of  the  25th  of  January,  1885,  are  chiefly  in  conformity 
with  the  international  rules  on  this  subject 

A  copy  of  the  rules  for  steering  follows  enclosed. 

The  Departmenfs  Reply. 

By  the  Royal  Ordinance  of  the  22nd  of  February,  181 2  (quoted 
as  No.  5  in  the  French  Extract),  "  the  island  or  islet  farthest 
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from  the  mainland,  and  not  covered  at  high  tide  by  the  sea,"  is 
denned  as  the  starting-point  for  the  limitation  of  the  Norwegian 
Territorial  Waters.  It  is  not  expressly  said  whether  the 
distance  is  to  be  reckoned  at  half-tide,  high  water  or  low  water. 
It  is  assumed  that  the  territorial  limit  does  not  necessarily 
follow  every  deviation  of  the  coast :  vide  the  Royal  Ordinance 
of  the  1 6th  of  October,  1869 ;  the  letter  from  the  Department 
of  the  Interior  of  the  28th  of  January,  1870,  and  the  Royal 
Ordinance  of  the  9th  of  September,  1889  (Nos.  8,  9,  and  11  in 
the  Extract). 

Out  to  sea  the  Territorial  Waters  are  considered  to  extend 
to  a  distance  of  one  Norwegian  sea  mile,  viz.  one-fifteenth  of  a 
degree  taken  from  the  above  point :  vide  Royal  Ordinance  of  22nd 
of  February,  181 2 ;  tf.  rescript  of  23rd  of  February,  1759  (No.  5, 
cf.  No.  3  in  the  Extract). 

As  to  bays  and  fjords,  see  letter  from  the  Department  of  the 
Interior  of  the  *8th  of  October,  1868,  and  "Placat"  of  the  5th 
of  January,  1881  (No.  7  and  10  in  the  Extract). 

The  Royal  Ordinance  of  the  22nd  of  February,  181 2,  sets 
forth  the  above-mentioned  limit  for  all  cases  where  the  extent  of 
the  Territorial  Waters  is  brought  in  question. 


I. 

The  State  of  Norway  considers  itself  entitled  to  control  all 
navigation  within  the  limit  of  the  Territorial  Waters. 

As  to  the  fisheries,  see  letter  from  the  Department  of  the 
Interior  of  28th  October,  1868;  the  Royal  Ordinance  of 
1 6th  October,  1869,  the  letter  from  the  Department  of  the 
Interior  of  28th  January,  1870,  and  the  Royal  Ordinance  of 
9th  September,  1889  (the  Extract  Nos.  7,  8,  9,  and  n),  which 
are  to  be  considered  as  expressions  of  the  generally  adopted 
rules  regarding  the  sole  right  of  Norwegian  subjects  to  fish 
within  the  Territorial  Waters. 

As  to  Customs  examination,  the  law  of  Customs  of  20th  Sep- 
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tember,  1845,  sec-  x>  provides  that  all  ships  in  Norwegian  waters, 
whether  at  anchor  or  under  sail,  and  whether  bound  for  a 
Norwegian  or  a  foreign  port,  are  subject  to  the  control  of 
Customs.  The  expression  "Norwegian  waters"  means  the 
Territorial  Waters  which  belong  to  Norway  in  other  respects; 
see  the  above-mentioned  Royal  Ordinance  of  the  22nd  of 
February,  181 2. 

Regarding  quarantine  regulations,  it  may  be  observed  that  no 
special  coastguard  system  has  been  organised  along  the  Nor- 
wegian coast  for  controlling  the  enforcement  of  the  rules  con- 
cerning such  quarantine.  The  Custom-house  officers  and  the 
pilots  have  to  see  that  vessels  arriving  from  places  against 
which  quarantine  visitation  has  been  ordered  neither  directly 
nor  indirectly  shall  have  any  communication  with  the  shore 
before  the  necessary  visitation  has  been  effected.  The  rules 
for  the  extension  of  the  control  of  customs  will  then  naturally 
be  the  same  as  those  observed  in  the  revenue  cutter  service. 
Though  pilots  often  board  inward  bound  vessels  on  the  high 
sea  far  outside  the  limit  within  which  Norway  claims  jurisdiction, 
they  are  not  supposed  to  be  authorised  to  exercise  any  official 
power  before  the  vessels  enter  within  the  limit  fixed  for  the 
payment  of  pilotage. 

As  to  the  jurisdiction  the  following  has  to  be  observed  : — 
For  maritime  law  cases  separate  courts  are  appointed  according 
to  the  law  on  navigation  of  the  24th  of  March,  i860,  sec.  124 
(cf.  the  law  on  navigation  of  the  20th  of  July,  1893,  sec.  313 
et  seq.,  which  law  will  come  into  force  1st  of  July,  1894).  The 
competency  of  maritime  courts  to  deal  with  criminal  cases  ceased 
to  exist  on  the  passing  of  the  law  of  July  1st,  1889.  For  the  great 
fisheries  special  judges  are  appointed,  who  partly  replace  the 
ordinary  judges  in  such  cases  as  refer  to  fisheries. 

As  to  telegraph  cables,  the  following  rule  is  to  be  observed  : — 
The  Act  of  the  31st  of  July,  1854,  containing  the  provisions 
for  punishment  of  destruction  or  damage  to  telegraphic  cables, 
secures  protection  against  such  destruction  or  damage  for  cables 
within  the  Territorial  Waters. 
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This  Act  provides  — 

That  "anyone  who  destroys  or  causes  damage  to  telegraph 
apparatus  shall  be  punished  with  imprisonment  or  hard  labour 
(of  the  fifth  degree,  according  to  the  criminal  code  of  20th  August, 
1842,  cap.  23,  sec.  11,  No.  1)  if  the  offence  is  intentional,  and 
with  a  fine  (according  to  the  same  code,  cap.  £3,  sec.  21)  if  done 
by  negligence." 

The  Act  of  the  14th  of  June,  1884,  contains  provisions  to 
protect  telegraph  cables  beyond  the  Territorial  Waters.  This 
Act  is  drawn  up  in  conformity  with  the  rules  of  the  International 
Convention  for  the  protection  of  telegraphic  cables. 

As  to  the  question  of  the  State  privileges  in  relation  to  private 
cables  it  may  be  observed  that,  in  the  concessions  granted  to  the 
telegraphic  cable  companies  between  Norway  and  Denmark,  and 
Norway  and  Great  Britain  (dated  respectively  the  6th  of  June 
and  4th  of  July,  1868,  and  on  the  30th  of  August,  1880),  it  is 
provided  :  "  That  whenever  required  by  higher  interests  of  State 
the  Norwegian  Government  retains  the  right  of  prohibiting  pro- 
visionally, or  suspending  entirely,  a  certain  class  of  telegraphic 
message,  without  thereby  incurring  any  obligation  whatever  to 
compensate  the  grantees  for  any  loss  sustained  by  such  measures  ; 
that  whenever  the  cables  pass  through  Norwegian  sea  or 
land  territory  the  company  in  question,  and  its  representatives 
or  employe's,  shall  in  every  respect  be  subject  to  the  laws, 
tribunals,  and  authorities  of  the  country,  as  if  they  were  Nor- 
wegian subjects,  without  any  sort  of  ex-territorial  rights  or  other 
exceptions." 

Corresponding  provisions,  however,  have  not  been  reserved  in 
the  treaty  with  Germany  regarding  the  telegraphic  line  Arendal- 
Sylt  (dated  the  6th  of  April,  1879,  and  sanctioned  by  the  Royal 
Ordinance  of  the  28th  of  April  the  same  year). 

The  questions  of  Territorial  Waters  are  dealt  with  by  Professor 
T.  H.  Aschehoug  in  his  work,  "  Norges  nuvarende  Retsfer- 
fatning,"  2nd  edition,  pp.  90.  The  same  matter  is  also  discussed 
by  Professor  L.  M.  B.  Aubert  in  his  lecture  at  the  meeting  of  the 
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"Institut  de  Droit  International,"  held  in  189 1  at  Hamburg, 
which  lecture  is  printed  in  the  records  of  the  "  Institut"  For 
the  same  meeting  Professor  Aubert  also  wrote  a  treatise,  a 
printed  translation  of  which  into  French  is  appended. 

Translation  of  a  letter  from  the  Auditor-General  to  the  Marine 
Department,  bearing  date  the  30M  of  November,  1891. 

On  account  of  a  letter  from  "  The  Association  for  the  Reform 
and  Codification  of  the  Law  of  Nations,"  dated  the  1st  of  July, 
1 89 1,  received  through  the  War  Office,  the  Royal  "  Marine 
Commando"  has  asked  for  my  opinion  on  divers  questions 
regarding  the  principles  of  the  extent  on  sea  of  the  Territorial 
Waters.     I  therefore  beg  to  give  the  following  explanation : — 

Besides  the  right  which  a  State,  according  to  general  Inter- 
national Law,  exercises  over  its  own  lakes,  rivers,  canals,  ports, 
roads,  fjords,  bays,  and  sounds — apart  from  sounds  connecting 
open  seas — the  rule  has  been  laid  down  in  Norway  that  the 
Territorial  Waters  legally  extend  to  one  geographical  mile,  or  7,420 
metres,  from  the  farthest  island  or  islet  not  covered  by  the  sea. 
In  a  more  recent  time  it  has  been  strongly  contended  in 
International  Law  that  the  limit,  according  to  the  formula  "  terrae 
potestas  finitur,  ubi  finitur  armorum  vis,"  shall  be  at  a  gunshot's 
distance  from  the  coast.  This  limit  seems,  however,  to  be  vague 
and  dependent  on  the  development  of  technical  science,  and  there- 
fore the  rule  fixing  the  distance  from  the  coast  of  one  league,  or 
three  English  miles,  has  been  adopted.  But  as  the  War  Office, 
in  its  letter  of  the  28th  ult,  does  not  solicit  an  answer  to  the 
questions  regarding  "limits  of  Territorial  Waters,"  I  shall 
not  further  deal  with  these  questions,  supposing  that  the  rule 
adopted  for  Norway  is  maintained.  I  will  therefore  proceed 
to  deal  with  the  matters  respecting  which  the  War  Office  asks 
for  my  opinion,  viz. : — 
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B.— Rights  in  Territorial  Waters. 

I.  Claimed  by  Territorial  Power. 

5.  In  time  of  war,  neutrality. 

II.  Conceded  to  foreigners. 

1.  Peaceful  transit. 

2.  In  distress,  by  weather  or  casualty, 

3.  In  war,  escape  from  foe. 

4.  In  war,  repair,  refit,  use  as  base  against  friendly  State. 

5.  Differential  treatment. 

C— Jurisdiction  in  Territorial  Waters. 
5.  Ex-territoriality  generally, 
i.  Vessels  of  war. 

In  regard  to  these  questions,  I  beg  to  point  out  briefly  the 
principles  which,  according  to  my  opinion,  ought  to  be  laid  down 
as  International : — 

A  neutral  State  has  the  right  to  claim  that  during  a  war  its 
territory  is  left  inviolate,  and  that  the  war  in  no  way  must  be 
carried  on  within  its  limits  or  be  made  use  of  for  the  purpose  of 
war.  In  consequence  of  this  the  neutral  State  can  forbid  the 
belligerent  Powers  to  carry  on  hostilities  against  each  other 
within  its  territorial  waters,  or  to  prepare  themselves  for  combat, 
or  to  enlist  soldiers  or  hire  seamen.  The  warships  belonging  to 
a  belligerent  Power  ought  not  therefore  to  be  permitted  to  make 
use  of  a  neutral  post  as  a  base  of  operations  against  the  enemy, 
or  as  a  store  of  war  necessities,  or  to  renew  or  increase  their  crew 
or  their  material  of  war,  or  to  land  men  of  their  offensive  or 
defensive  forces.  Neither  may  there  in  such  a  port  be  kept 
prisoners,  prizes,  or  war  booty. 

On  the  other  hand  foreign  ships  ought  to  be  allowed  to  pass 
peacefully  through  the  Territorial  Waters,  and  the  sole  doubtful 
question  that  can  arise  in  this  connection  will  probably  be 
whether  also  warships  belonging  to  one  of  the  belligerent  Powers 
shall  be  granted  free  passage  through  the  Territorial  Waters  of  a 
neutral  State,  beyond  the  limits  of  these  waters,  to  search  for  and 
attack  an  enemy.    As  far  as  I  understand,  there  is  not  unanimity 

x 
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among  the  authorities  on  International  Law  as  to  this  point  But 
the  general  prohibition  of  such  a  passage  could  hardly  be  prac- 
tically enforced,  and  probably  it  is  best  to  allow  it  as  an  Inter- 
national rule,  provided  that  the  same  right  is  granted  to  each  of 
the  belligerent  Powers. 

A  warship  belonging  to  a  belligerent  Power  ought  also  to  be 
allowed  to  put  into  a  neutral  harbour  in  case  of  distress  caused 
by  bad  weather  or  on  account  of  an  accident  But  under  these 
circumstances  the  vessel  ought  only  to  seek  refuge  in  the  harbour 
till  the  danger  is  over,  and  the  repairs  of  such  vessel  can  only  be 
permitted  in  order  to  render  it  in  a  seaworthy  but  not  in  a  fight- 
ing condition.  More  provisions,  water,  or  coal  than  necessary 
for  the  ship  to  reach  the  nearest  port  in  the  home  country  ought 
not  to  be  provided ;  the  vessel  ought  also  to  leave  the  harbour 
as  soon  as  the  stores  are  shipped  or  the  repairs,  limited  as 
mentioned,  have  been  effected.  If  for  some  reason  or  other  such 
a  warship  has  lost  so  many  men  of  its  efficient  crew  that  the 
commander  of  the  vessel  has  scruples  about  putting  to  sea 
without  increasing  the  same,  he  must  not  be  allowed  to  engage 
men  among  the  subjects  of  the  neutral  State,  even  if  it  is  declared 
to  be  for  the  sole  purpose  of  bringing  the  ship  to  the  nearest 
home  port,  because  the  crew  of  a  warship  may  always  be  used 
also  for  fighting.  If  the  vessel  cannot  otherwise  proceed  to  sea, 
it  has  to  remain  in  the  neutral  harbour  till  the  end  of  the  war. 

A  warship  that  effects  an.  escape  after  defeat,  or  from  a  stronger 
enemy,  can,  according  to  the  principles  of  "  the  right  of  asylum," 
claim  protection  in  a  neutral  harbour.  But  when  it  has  once 
escaped  from  an  enemy  into  such  harbour  of  refuge,  it  cannot  be 
allowed  to  proceed  to  sea  during  the  war  without  the  consent  ot 
the  other  belligerent  Power;  but  the  ship,  being  driven  into 
neutral  territory  by  the  enemy,  has  to  remain  there  till  the  war 
is  over. 

A  neutral  State  has  to  show  impartiality  towards  the  belligerent 
Powers  and  to  abstain  from  all  that  can  be  at  variance  with  the 
neutrality.  A  neutral  State  cannot — without  violating  the  same 
— treat  the  belligerent    Powers    differently  in  regard  to  what 
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concerns  the  war,  and  in  this  respect  the  one  of  them  may  be 
granted  no  advantage  in  preference  to  the  other.  If  any  such 
right  has  been  agreed  to  by  a  treaty  concluded  with  a  view  to 
possible  warfare  before  the  outbreak  of  hostilities,  no  breach  of 
the  neutrality  can  be  considered  as  made  before  the  agreement 
has  been  carried  into  effect  As  a  consequence  of  the  principle 
that  a  neutral  State  must  give  no  advantage  to  any  one  of  the 
belligerent  Powers  in  preference  to  the  other,  it  is  a  special  rule 
that  if  warships  belonging  to  each  of  the  belligerent  Powers,  and 
lying  at  the  same  time  in  the  neutral  harbour,  have  to  leave, 
twenty-four  hours  ought  to  elapse  between  their  respective 
departures,  and  the  weaker  party  shall  leave  before  the  stronger. 

In  regard  to  matters  not  concerning  the  war,  there  may,  of 
course,  during  a  war  as  well  as  in  peace,  exist  such  different 
relations  between  the  neutral  State  and  the  belligerent  Powers 
as  are  a  consequence  of  their  natural  connection. 

If  it  is  contended  as  an  International  principle  that  a  vessel 
on  the  open  sea  shall  be  considered  as  a  part  of  the  territory  of 
the  State  to  which  it  belongs,  and  whose  flag  it  carries,  the  vessel 
is  not  only  subject  to  the  civil  and  criminal  jurisdiction  of  its 
own  nation,  but  it  belongs  also  to  its  territory  as  far  as  concerns 
International  questions.  In  consequence  of  this  the  vessel  is 
ex-territorial  in  relation  to  other  nations.  It  is  indisputable  that 
this  is  the  case  with  warships  belonging  to  a  neutral  State.  But 
in  case  a  warship  belonging  to  one  of  the  belligerent  States 
should  hoist  a  false  flag,  the  commanders  of  warships  belonging 
to  a  belligerent  Power  must  have  the  right  to  ascertain  that  the 
flag  hoisted  is  not  false,  and  they  might  for  that  purpose  be 
entitled  to  see  the  papers  of  the  vessel.  It  would,  however,  be 
useful,  in  order  to  avoid  misunderstandings,  that  a  uniform  Inter- 
national rule  were  adopted  for  the  procedure,  especially  with 
regard  to  the  documents  which  could  be  demanded. 

Further,  warships  have  ex-territorial  rights,  not  only  when  on 
the  open  sea,  but  also  in  the  Territorial  Waters  of  other  States 
when  admitted  to  the  same,  for  jurisdiction  can  be  exercised 
over  the  crews  of  the  ships.     However,  if  any  one  of  the  crew  is 
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caught  in  committing  a  crime  ashore,  he  shall  be  brought  before 
the  local  tribunals  and  tried  according  to  the  law  of  the  country. 

It  is  evident  that  neutral  warships  are  bound  to  respect  an 
effective  blockade  of  harbours  belonging  to  onevof  the  belligerent 
States. 

As  the  taking  of  prizes  can  be  considered  at  an  end  since  the 
Congress  at  Paris  in  1856, 1  shall  not  enter  into  the  subject  of 
privateers,  which  were  actually  a  sort  of  authorised  pirates.  On 
the  other  hand  it  is  certain  that  a  belligerent  State  may  equip 
private  vessels — if  fit  for  such  use — man  them,  and  use  them  as 
ordinary  warships. 

As  the  opinion  of  the  Royal  "  Marine  Commando "  about  the 
ex-territorial  right  of  merchant  vessels,  and  about  the  questions  in 
connection  with  the  same,  has  not  been  solicited,  there  is  no  need 
for  me  here  to  discuss  how  private  vessels  and  cargoes  ought  to 
be  treated  on  high  seas  in  case  of  war.  I  shall  only  remark  that 
it  is  desirable  that  all  private  property,  except  contraband  articles, 
ought  to  be  left  inviolate,  and  that  such  goods  should  be  clearly 
and  distinctly  defined  by  an  International  Convention. 

Finally,  it  has  to  be  observed  that  the  violation  of  neutrality, 
either  on  the  part  of  a  neutral  or  of  a  belligerent  State,  would 
imply  the  risk  that  the  offended"  State  may  claim  damages ;  and 
that  if  such  damages,  after  diplomatic  negotiations,  are  refused, 
the  State  in  question  has  the  right  to  make  use  of  compulsory 
means,  such  as  reprisals,  seizures,  or  even  war.  The  conflict 
ought,  however,  to  be  settled  by  arbitration  if  the  two  States 
cannot  come  to  an  agreement. 
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PREFATORY   NOTE. 


The  Buffalo  Conference  is  noteworthy  in  the  history  of  the 
Association  as  being  the  first  meeting  which  it  has  held  outside 
Europe.  When  it  is  remembered  that  the  origin  of  the  Associa- 
tion was  largely  due  to  American  ideas  and  American  jurists, 
that  its  first  secretary  was  Dr.  Miles  of  New  York,  and  that 
David  Dudley  Field  was  one  of  its  most  distinguished  presidents, 
it  is  obvious  that  the  holding  of  a  Conference  in  the  United 
States  was  only  the  fulfilment  of  a  long-standing  obligation.  The 
hospitable  invitation  and  welcome  of  the  American  Bar  Associa- 
tion gave  an  unique  opportunity  of  realising  this  object  The 
success  of  the  Conference  may  be  gauged  by  the  fact  that  nearly 
seventy  new  members  joined  the  Association  from  the  United 
States  and  Canada. 

Although  many  leading  members  were  absent,  and  the  conti- 
nental nations  of  Europe  were  only  represented  by  Belgium  and 
Denmark,  the  Conference  was  fortunate  in  having  for  its  Presi- 
dent a  distinguished  judge  of  the  English  High  Court,  for  his 
associates  in  the  chair  the  present  President  of  the  American 
Bar  Association,  and  the  present  President  of  our  Association, 
and  among  his  supporters  the  Danish  Attorney-General,  several 
State  judges,  the  leader  of  the  English  Commercial  Court,  who 
is  also  Chairman  of  the  English  Bar  Council,  the  leader  of  the 
Buffalo  Bar,  and  several  eminent  maritime  lawyers  from  both 
sides  of  the  Atlantic  Canada  was  represented  by  delegates 
from  the  Law  Society  of  Upper  Canada  and  the  Quebec  Bar ; 
and  representatives  were  present  from  the  Peace  Society,  England, 
and  the  Universal  Peace  Union,  United  States. 
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The  programme  of  the  Conference  was  a  varied  one.  Inter- 
national Arbitration  held  its  traditional  first  place,  and  a  con- 
sidered scheme  for  the  constitution  of  a  permanent  Court  of 
International  Arbitration  was  presented  by  the  Committee  ap- 
pointed at  the  Brussels  Conference  for  that  purpose,  and  adopted 
by  the  Association  as  its  contribution  towards  that  object.  The 
scheme  which  had  subsequently  been  adopted  by  the  Hague 
Peace  Conference  was  approved,  as  regards  its  main  features, 
by  the  Conference,  and  its  ratification  urged  upon  the  various 
nationalities  represented  in  the  Association.  The  more  detailed 
examination  of  this  and  the  other  decisions  of  the  Hague  Con- 
ference was  referred  to  a  strong  committee,  with  instructions  to 
report  next  year. 

The  subjects  of  Bills  of  Lading  legislation,  with  special  reference 
to  the  United  States  Harter  Act,  Maritime  Liens,  Law  suited  to 
Subject  Peoples,  Domicil  as  the  Foundation  of  Jurisdiction,  the 
Protection  of  Industrial  Property,  the  Enforcement  of  Arbitral 
awards,  the  Rhodian  Law,  and  the  Immunity  of  Private  Property 
at  Sea  from  Capture  during  War,  were  dealt  with  in  papers  of  great 
interest  and  research.  A  successful  beginning  was  made  to  the 
work  of  framing  a  code  of  international  marine  insurance  by 
means  of  a  set  of  rules  which  can  be  incorporated  by  reference 
into  policies  of  marine  insurance,  the  plan  which  was  carried 
out  so  efficiently  in  the  case  of  General  Average  by  means  of 
the  York- Antwerp  Rules  framed  by  our  Association. 

The  Conference  afforded  its  members  the  advantage  of  at- 
tending the  annual  meeting  of  the  American  Bar  Association, 
held  on  the  three  days  preceding  in  the  same  city,  and  seeing 
the  work  done  by  the  central  legal  organisation  in  the  United 
States  (of  which  the  American  Ambassador  to  England  was  the 
last  president)  in  keeping  lawyers  throughout  the  Union  in 
intellectual  and  social  touch  with  each  other,  and  in  furthering 
reform  and  unification  in  Federal  and  State  legislation.  The 
meetings  of  the  two  Associations  were  also  pleasantly  linked 
together  by  the  part  which  some  of  our  members  took  in  the 
proceedings  of  the  American  body — Mr.  Justice  Kennedy  reading 
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a  paper  before  it  on  the  "  Theory  of  State  Punishment  of  Crime," 
and  Mr.  Joseph  Walton  and  Mr.  Barclay  contributing  papers 
to  its  section  of  Legal  Education  on  the  "History  of  Legal 
Education  in  England/1  and  the  "  Teaching  of  Law  in  France  " 
respectively. 

Those  who  crossed  the  Atlantic  to  take  part  in  the  Conference 
will  always  retain  a  grateful  remembrance  of  the  generous  hospi- 
tality and  kindly  welcome,  collective  and  individual,  shown  to 
them  in  the  city  of  Buffalo  and  elsewhere  in  the  United  States, 
special  thanks  being  due  to  the  American  Bar  Association,  Erie 
County- Bar  Association,  and  the  Buffalo  municipal  authorities; 
as  will  those  who  afterwards  visited  Canada  of  their  hospitable 
reception  by  the  Canadian  Bar  at  Toronto  and  Quebec  It  is 
hoped  to  hold  the  next  Conference  at  Rouen  next  year  at  a 
date  which  will  enable  those  of  our  transatlantic  members  who 
belong  to  the  American  Bar  Association  to  return  in  time  for  the 
meeting  of  that  body. 

At  a  meeting  of  the  Executive  Council  held  on  the  30th  of 
October  the  Hon.  Simeon  E.  Baldwin,  LL.D.,  Associate  Judge 
of  the  Supreme  Court  of  Errors,  Connecticut,  and  Professor  of 
Constitutional  Law  in  Yale  University,  was  elected  President  of 
the  Association  for  the  coming  year,  and  Sir  Richard  E.  Webster, 
Bart,  G.C.M.G.,  Q.C.,  M.P.,  Honorary  President 


JOSEPH  G.  ALEXANDER, 
GEORGE  G.  PHILLIMORE, 

Honorary  General  Secretaries. 
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CONSTITUTION  OF  THE  ASSOCIATION. 


I.  The  name  of  the  Association  shall  be  "  The  International  Name. 
Law  Association." 

II.  The  Association  shall  consist : —  Members, 
i.  Of  all  those  who  participated  in   the  Conference  at 

Brussels,  commencing  the  nth  October,  1873  ; 

2.  Of  all  who  on  their  application  are  or  who  shall  be 

admitted  by  this  Conference,  or  by  a  future  one,  or 
by  the  Executive  Council ; 

3.  Of  such  delegates  from  other  Associations,  formed  for 

the  prosecution  of  the  same  objects,  as  may  be 
approved  by  the  Executive  Council ;  each  of  which 
Associations  is  to  be  entitled  to  nominate  from 
time  to  time  two  delegates ; 

4.  Of  Honorary  Members. 

III.  The  objects  of  the  Association  shall  be  the  Reform  and  object*. 
Codification  of  the  Law  of  Nations.      Its  relations  with  the 
Institute  of  International  Law,  founded  at  Ghent  in  September 
1873,  shall  be  such  as  were  determined  by  the  Conference  at 
Brussels  in  October  1873. 

IV.  There  shall   be  an   Honorary  President,  a  President,  officer*. 
Honorary    Vice-Presidents,    Vice-Presidents,    a    Treasurer,    a 
Council  of  sixty  Members,  of  whom  eighteen  shall  bean  Executive 
Council,  and  a  General  Secretary,  with  such  other  Secretaries 

and  Officers  as  the  Executive  Council  may  from  time  to  time 
appoint. 

V.  At  each  Annual  Conference  the  Presidents  and  other  Election  o 

Officers. 

Officers  shall  be  appointed  for  the  year  ensuing,  and  shall  con- 
tinue in  office  until  others  are  appointed.    The  office  of  President 
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shall  not  be  tenable  for  more  than  two  successive  years.  The 
office  of  General  Secretary  shall  be  permanent,  subject  to  change 
by  the  Association  at  any  Annual  Conference.  The  duties  of 
the  General  Secretary  and  of  the  other  officers  shall,  except  as 
herein  provided,  be  fixed  by  the  Executive  Council 
Function  of       VI.    The  Executive  Council  shall  have  the  general  direction 

Executive  ° 

Council.  of  the  affairs  of  the  Association  in  the  intervals  between  the  Con- 
ferences. It  shall  have  power  to  appoint  Vice-Presidents,  to 
make  Bye-laws,  to  appoint  Committees  for  special  objects,  to  fill 
vacancies  occurring  between  the  Annual  Conferences,  and  to  fix 
upon  such  place  or  places  of  business  as  may  be  expedient  It 
shall  also  have  the  power  of  nominating  Honorary  Vice-Pre- 
sidents, approving  Local  Committees,  and  nominating  for  the 
year  all  such  officers  as  the  Association  shall  omit  to  nominate 
at  its  Annual  Conference.  The  President,  Vice-Presidents, 
Treasurer,  and  Hon.  General  Secretaries  shall  be  ex-officio  Members 
of  the  Executive  Council.  Five  Members  shall  constitute  a  quorum 
of  the  Executive  Council,  inclusive  of  any  ex-officio  Members  who 
may  be  present  at  the  meeting  of  the  Executive  Council. 

Conferences.  VII.  There  shall  be  an  Annual  Conference  of  the  Association, 
to  be  held  at  such  time  and  place  as  shall  have  been  appointed  at 
the  preceding  Annual  Conference  or  by  the  Executive  Council, 
and  also  such  other  Conferences  as  in  the  opinion  of  the  Execu- 
tive Council  circumstances  may  render  expedient. 

Quorum.  VIII.    The  Members  present  at  the  time  and  place  fixed  for 

the  opening  of  an  Annual  Conference  shall  constitute  a  quorum 
for  the  transaction  of  business. 

Order  of  IX.    The  order  of  business  at  each  day's  meeting  shall  be  as 

business.  ° 

follows : — 

i.  Reading  the  minutes  of  the  preceding  meeting,  unless 
the  reading  is  dispensed  with  by  a  vote  of  the  Con- 
ference ; 

2.  Receiving  such  communications  as  may  be  recom- 
mended by  the  Executive  Council  for  the  con- 
sideration of  the  Association ; 
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3-  Discussing  such  propositions  as  may  be  recommended  by 
the  Executive  Council  for  discussion,  and  disposing 
thereof  as  the  Conference  may  determine. 

X.  The  language  in  which  the  discussions  shall  be  carried  on  Language, 
and  the  minutes  kept  shall  be  that  of  the  country  where  the 
Conference  is  held,  unless  the  Conference  otherwise  direct ;  but 

each  Member  may  write  or  speak  at  his  option  in  his  own 
language. 

XI.  A  Member  shall  not  speak  more  than  once  on  the  same  Speeches, 
subject,  except  in  reply  or  explanation,  and  not  more  than  ten 
minutes  at  a  time,  except  by  leave  of  the  Conference. 

XII.  After  each  Annual  Conference  its  Transactions  shall  be  Tran,ac- 

uon*. 

published  in  a  volume,  under  the  direction  of  the  Executive 
Council,  which  volume  shall  contain  the  Minutes  of  the  Con- 
ference and  such  papers  as  may  be  ordered  to  be  printed. 

XIIL     Each   Member  of  the  Association  shall  pay  to  the  Contribo- 

r  J  turns. 

Treasurer  an  annual  sum  of  One  Pound  sterling,  or  its  equivalent, 
or  a  sum  of  Ten  Pounds  sterling,  or  its  equivalent,  for  life 
membership.  Each  Association  admitted  to  membership  shall, 
however,  be  required  to  pay  an  annual  sum  of  Two  Pounds 
sterling  or  its  equivalent  Each  such  Association  may  nominate 
to  any  Conference  any  number  of  delegates  not  exceeding  five, 
provided  that  for  every  delegate  beyond  two  such  Association  shall 
pay  a  further  sum  of  One  Pound  sterling,  or  its  equivalent 

XIV.  No  expenditure  shall  be  made,  nor  liability  incurred,  Expendi- 

ture, 
beyond  the  amount  of  funds  in  the  hands  of  the  Treasurer. 

XV.  This  Constitution  may  be  amended  at  any  Annual  Con-  Amendment 

ofCooatitu- 

ference  by  a  vote  of  three-fourths  of  the  Members  present ;  two  to- 
days' previous  notice  having  been  given  of  the  motion  to  amend. 


OFFICERS  OF  THE  ASSOCIATION. 


Sir  Richard  E.  Webster,  Bart.,  G.C.M.G.,  Q.C.,  D.C.L.,  M.P., 
Her  Britannic  Majesty's  Attorney-General. 

3fresitenf. 

The  Hon.  Simeon  E.  Baldwin, 

Judge  of  Supreme  Court  of  Errors,  Connecticut,  and  Professor  of 

Constitutional  Law  in  Yale  University. 

<$onorarp  l$tce-3fresi5cnts. 

AMERICA    (UNITED    STATES). 

Hon.  Bancroft  Davis,  late  Minister- Plenipotentiary  at  the  Court  of  Berlin. 
Hon.  W.  C.  Endicott,  Judge  of  the  Supreme  Court  of  Massachusetts. 
Hon.  Carl  Schurtz,  late  Secretary  of  the  Interior. 

BELGIUM. 
Baron  Lambermont,  Ministre  d'£tat. 

CANADA. 
Rt.  Hon.  Sir  Henry  Strong,  Chief  Justice  Supreme  Court,  Ottawa. 

CHINA. 

His  Excellency  Kuo-Taj-in,  late  Envoy-Extraordinary  and  Minister 
Plenipotentiary  at  the  Court  of  St.  James's. 

FRANCE. 
Monsieur,  A.  Boucher- Cadart,  President  of  the  Court  of  Appeal,  Paris. 
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ITALY. 

P.  Boselli,  Secretary  of  State  for  Industry  and  Commerce,  President  of  the 
Academy  of  Sciences,  Turin. 

JAPAN. 

His  Excellency  Viscount   Kawasse  Masataka,  Envoy-Extraordinary  and 
Minister-Plenipotentiary  at  the  Court  of  St.  James's. 

NETHERLANDS. 
F.  B.  Coninck-Liefsting,  Judge  of  the  Supreme  Court  of  the  Netherlands. 


AUSTRIA 


CAPE    OF    GOOD\ 
HOPE        ...  J 

DENMARK  


ENGLAND    ... 


FRANCE 

GERMANY 

ITALY 


NETHERLANDS 


3ttce-$frcsi5enfe. 

His  Excellency  Ritter  Dr.  Karl  von  Scherzer, 
Trieste. 

Rt  Hon.  Sir  J.  H.  De  Villiers,  K.C.M.G.,  Chief 
Justice,  Capetown. 

Dr.  C.  Goos,  Ministre  des  Cultes,  Copenhagen. 
Dr.  Jur.  A.  Hindenburg,  Attorney-General,  Copen- 
hagen. 

The  Hon.  Sir  Walter  G.  F.  Phillimorr,  Bart., 

D.C.L.,  Judge  of  the  High  Court  of  Justice, 

London. 
The  Hon.  Sir  William  R.  Kennedy,  Judge  of  the 

High  Court  of  Justice,  London. 
Thomas    Barclay,  LL.B.,  Ph.D.,   President   of 

the  British  Chamber  of  Commerce,  Paris. 

£douard  Clunet,  Advocate  before  the  Court  of 
Appeal. 

Dr.  F.  Sievekinc,  President  of  the  Hanseatic  High 
Court  of  Appeal,  Hamburg. 

Chas.  F.  Gabba,  Professor  in  the  University  of 

Pisa. 
Comm.  Aug.  Pierantoni,  Senator  of  the  Kingdom 

and  Professor  in  the  University  of  Naples. 
Marchese  Alessandro  Corsi,   Professor   in    the 

University  of  Pisa. 

Dr.  T.  M.  C.  Asser,  Counsel  to  the  Ministry  of 
Foreign  Affairs,  and  Professor  in  the  University 
of  Amsterdam. 
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NORWAY     C.    H.    Schweigaard,    late    Minister    of    State, 

Christiania. 

SWEDEN      Dr.  S.  A.  Hedlund,  Member  of  the  First  Chamber, 

Gothenburg. 

UNITED  STATES..      Hon.  Chas.  A.  Peabody,  New  York. 

gouncil. 

Chairman  of  the  Executive  Council: 
The  Hon.  Sir  Walter  G.  F.  Phillimore,  Bart.,  D.C.L. 

•Tlje  President,  \ 

•The  Vice-Presidents,  I    -.      ~  . 

♦The  Treasurer,  j  " 

♦The  Hon.  Gen.  Secretaries,  I 
♦Arnold,  W.,  London. 

Berlingieri,  Prof.  Aw.  Francesco,  Genoa. 

Bensa,  Prof.  Enrico,  Genoa. 

Bens  a,  Prof.  Paolo  Emilio,  Genoa. 
♦Brown,  Joseph,  Q.C.,  London. 
♦Brunard,  Hubert,  Brussels. 
♦Carver,  T.  G.,  Q.C.,  London. 

Cavert,  Aw.  Maurizio,  Genoa. 

Coudert,  F.  R.,  New  York. 
•Darby,  W.  Evans,  LL.D.,  London. 

Dickson,  Oscar,  Gothenburg. 
•Elmslie,  K.  W.,  London. 

Glover,  John,  London. 

Graffagni,  Aw.  Angelo,  Genoa. 

Grasso,  Prof.  Giacomo,  Genoa. 
•Hill,  Gray,  Liverpool. 

Kelvin,  Lord,  LL.D.,  F.R.S.,  Glasgow. 
•McArthur,  Charles,  M.P..  Liverpool. 

Mingotti,  Comm.  Giuseppe,  Genoa. 

Passy,  Frederic,  Paris. 

•Pears,  E.  A.,  London. 

Peborgh,  E.  van,  Antwerp. 

Platt,  Ch.,  Philadelphia,  U.S.A. 

Ponsiglioni,  Prof.,  Genoa. 

•Raikes,  F.  W.,  LL.D.,  Q.C,  Judge,  Malton,  Yorkshire. 

Rawle,  Francis,  Philadelphia. 

•Rolin,  £douard,  Brussels. 

♦Scott,  Sir  John,  K.C.M.G.,  London. 

Shand,  Right  Hon.  Lord,  P.C.,  London. 

♦Snape,  Alderman  Thos.,  Liverpool. 

♦Stubbs,  Charles,  M.A.,  LL.D.,  London. 

*  Members  of  the  Executive  Council. 


(    *6    ) 

•Tomkins,  F.  J.,  D.C.L.,  M.A.,  London,  and  Denver,  U.S.A. 
♦Walton,  Joseph,  Q.C.,  London. 
*  White,  John  Bell,  London. 

treasurer. 

The  Rt.  Hon.  Sir  John  Lubbock,  Bart.,  P.C.,  M.P.,  F.R.S. 

jankers. 

Robarts,  Lubbock  &  Co.,  15,  Lombard  Street,  London. 

jbonorarp  general  Secretaries. 

J.  G.  Alexander,  LL.B.,  Tunbridge  Wells. 
G.  G.  Phillimore,  B.C.L.,  M.A.,  London. 

Assistant  $ecrctarg. 

Alexander  Scon*,  London. 

*  Members  of  the  Executive  Council. 
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MEMBERS  OF  THE  ASSOCIATION. 


An  obelisk  (f)  signi/us  Life  Membership. 

Aldrich,  Hon.  F.  H.,  Moffat  Building,  Detroit,  U.S.A. 
Alexander,  J.  G.,  LL.B.,  8,  Grove  Hill,  Tunbridge  Wells. 
Arnold,  W.,  4-6,  Throgmorton  Avenue,  London. 
Asser,  Professor  T.  M.  C,  Counsel  to  the  Foreign  Office,  Amsterdam. 
Association  of  Average  Adjusters,  Capel  Court,  London. 

AUSTRO-HUNOARIAN  LLOYD'S  STEAM  NAVIGATION  COMPANY,  Trieste. 

Autran,  Dr.  F.  C,  2,  Rue  de  I'Ormeau,  Marseilles. 

Bacon,  Francis  James,  Cincinnati,  Ohio,  U.S.A. 

Badcock,  B.  F.,  17,  Water  Street,  Liverpool. 

Bailey,  John  Rand,  Les  Oliviers,  Cimiez,  Nice. 

Baldwin,  Hon.  Judge  Simeon  E.,  69,  Church  Street,  New  Haven,  Conn., 

U.S.A. 
Barclay,  T.,  LL.B.,  Ph.D.,  17,  Roe  Pasquier,  Paris. 
Bartlett,  Edmund  M.,  512,  New  York  Life  Buildings,  Omaha,  Nebraska. 
Battersby,  Dr.  C.  F.  Harford,  139,  Palace  Chambers,  Bridge  Street, 

Westminster. 
Benedict,  Hon.  Robert  D„  68,  Wall  Street,  New  York. 
Bennett,  S.  E.,  184,  Delaware  Street,  Boston,  U.S.A. 
Bensa,  Professor  Enrico,  19,  Via  S.  Bernardo,  Genoa. 
Bensa,  Professor  Paolo  Emilio,  Genoa. 

Bsrlingieri,  Professor  Aw.  Francesco,  Via  Garibaldi  20,  Genoa. 
Blaess,  Walther,  8,  Rue  Grammaye,  Antwerp. 
Bohlen,    F.    F.    Eduard,   Consul-General,    Gr.    Reichenstrasse    23-27, 

Hamburg. 
Bonaparte,  Chas.  J.,  LL.D.,  216,  St.  Paul's  Street,  Baltimore,  U.S.A. 
Borsen-Comitr,  Riga. 

Boselli,  P.,  President  of  the  Academy  of  Sciences,  Turin. 
tBouCHER-CADART,  Alfred,  President  de  la  Cour  d'Appel,  19,  Rue  Pres- 

bourg,  Paris. 
Bourne,   H.   R.   Fox,    Secretary  of  the  Aborigines  Protection  Society, 

Broadway  Chambers,  Westminster. 
Bracciforti,  Professor  Dr.  Conte  Ferdinando,  Via  Borgo  Spesso  23, 

Milan. 
Brainbrd*  Cephas,  Counsel lor-at-Law,  47,  Cedar  Street,  New  York. 

C 
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Breen,  W.  P.,  Fort  Wayne,  Indiana,  U.S.A. 

Brewster,  Hon.  Lyman  D.,  Danbury,  Conn.,  U.S.A. 

Bristol,  The  Most  Hon.  the  Marquess  of,  Ickworth,  Bury  St.  Edmonds. 

Britannia  Steam  Ship  Insurance  Association,  Limited,  17,  Grace- 
church  Street,  London. 

British  and  Foreign  Marine  Insurance  Co.,  5,  Castle  Street,  Liver- 
pool. 

British  Shipowners'  Mutual  Protection  and  Indemnity  Associa- 
tion, 23,  Rood  Lane,  London. 

British  Steamship  Owners1  Association,  26,  St    Thomas'   Street, 
Sunderland. 

Brown,  A.  H.,  M.P.,  12,  Grosvenor  Gardens,  London. 

Brown,  Hon.  Judge  Addison,  New  York. 
fBROWN,  Joseph,  Q.C.,  54,  Avenue  Road,  Regent's  Park,  London. 

Brunard,  Hubert,  77,  Boulevard  de  Waterloo,  Brussels. 

Butler,  Chas.  Henry,  71,  Broadway,  New  York. 

Butler,  W.  H.,  4,  Cook  Street,  Liverpool. 

Buzzati,  Prof.  J.  C,  Pavia. 

Cameron,  J.  D.,  Attorney-General,  Winnipeg. 

Campbell,  Chas.  Macalaster,  Denver,  Colorado,  U.S.A. 

Carver,  Eugene  P.,  28,  State  Street,  Boston,  U.S.A. 

Carver,  T.  G.,  Q.C.,  2,  Garden  Court,  Temple,  London. 

Casuto,  Com.  Aw.  Dario,  Piazzo  Vittoria  Emanuele  12,  Leghorn. 

Caveri,  Aw.  Maurizio,  Campetto  1,  Genoa. 

Chamber  of  Commerce,  Antwerp. 

Chamber  of  Commerce,  Incorporated,  Dundee. 

Chamber  of  Commerce,  Hamburg. 

Chamber  of  Commerce,  Leipsic. 

Chamber  of  Commerce  of  America,  Liverpool. 

Chamber  of  Commerce,  57,  Queen  Street,  Melbourne. 

Chamber   of   Shipping   of   the  United   Kingdom,  5,  Whittington 

Avenue,  Leadenhall  Street,  London. 
Chancellor,  Justus,  Chicago,  U.S.A. 
Chaunbny,  Chas.,  251,  Southforth  Street,  Philadelphia. 
Chisholm,  J.  H.,  Halifax,  Nova  Scotia. 
Clark,  Martin,  Prudential  Building,  Buffalo,  U.S.A. 
Clunet,  E.,  Avocat  a  la  Cour  d'Appel,  11,  Rue  Montalivet,  Paris. 
Clunie,  J.  M.,  I,  Fenwick  Street,  Liverpool. 
Collins,  H.  W.,  3,  Union  Court,  Castle  Street,  Liverpool. 
Collins,  J.  H.,  Columbus,  Ohio,  U.S.A. 
Comite  des  Assureurs    Maritimbs   de  Paris,   50,   Rue  N.   D.  des 

Victoires,  Paris. 
Comite  des  Assureurs  Maritimes  du  Havre,  Havre. 
Condict,  J.  Elliot,  San  Francisco. 
Congdon,  Frank,  B.A.,  LL.B.,  Ernest  and  Cranmer  Building,  Denver, 

Colorado,  U.S.A. 
Coninck-Liefsting,  Dr.   F.  B.,  Vice-President  of  the  Supreme  Court  of 

the  Netherlands,  The  Hague. 
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Cookes,  Thos.  S.,  91,  Gracechurch  Street,  London. 
Corsi,  Professor  Marquis  Alessandro,  Viale  Umberto  6,  Pisa. 
Coudert,  F.  R.,  Advocate,  100,  Broadway,  New  York. 
Cox,  E.  W.  Sinclair,  2,  Plowden  Buildings,  Temple,  London. 
fCRAWSHAY,  George,  London. 
Crosby,  Jas.  O.,  Garnavillo,  Iowa,  U.S.A. 

Darby,  W.  Evans,  LL.D.,  Secretary  of  the  Peace  Society,  47,  New  Broad 

Street,  London. 
Davies,  Julibn  T.,  M.A.,  LL.B.,  32,  Nassau  Street,  New  York. 
fDAVis,  The  Hon.  J.  C.  Bancroft,  late  Minister- Plenipotentiary  of  the 

United  States  of  America  at  the  Court  of  Berlin,  162 1,    H  Street, 

Washington. 
Denbits,  Louis  N.,  Louisville,  Kentucky. 

Descamps,  Chevalier,  Chateau  de  Grismonster,  par  Ferriere,  Liege. 
Deutscher    Lloyd,    Transport- Versicherungs-Actien-Gesellschaft,   N   24, 
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THURSDAY,  31ST  AUGUST. 

The  members  of  the  Conference  assembled  at  xo  a.m.  in  the 
Council  Chamber  of  the  City  Hall,  Buffalo,  New  York  State, 
U.S.A,,  and  were  called  to  order  by  the  Hon.  Senator  Charles 
F.  Manderson,  President  of  the  American  Bar  Association,  who 
said: — 

Gentlemen  of  the  International  Law  Association  : — 

It  affords  me  very  great  pleasure  to  make  slight  recogni- 
tion, not  running  to  that  length,  perhaps,  that  the  occasion 
justifies,  of  your  coming  to  the  United  States  to  hold  your  con- 
ference. This  Republic  is  to  be  congratulated  that  it  has  in  its 
midst  to-day  those  who  have  been  engaged  for  so  many  years  in 
work  of  the  highest  benefit  to  mankind.  I  congratulate  you  who 
have  been  in  this  work  on  the  signs  of  the  times,  and  that  the 
prospect  for  that  most  difficult  of  all  evolutions,  the  evolution  of 
perpetual  peace,  is  bright  in  this  year  of  grace. 

It  is  not  my  purpose  to  detain  you  with  any  except  very  general 
words  of  welcoming,  for  an  eminent  citizen  of  the  United  States, 
and  one  of  the  most  prominent  men  of  the  pleasant  city  that 
greets  us  to-day,  is  to  give  you  the  formal  welcome. 

I  take  great  pleasure  in  introducing  to  the  Conference,  Mr. 
Sherman  S.  Rogers,  of  Buffalo. 
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The  Hon.  Sherman  S.  Rogers,  of  Buffalo,  then  delivered  the 
following  Address  of  Welcome  : — 

Mr.  President  and  Gentlemen  of  the  International 
Law  Association  : 

The  meeting  of  your  Association,  following  as  it  does 
immediately  on  that  of  the  American  Bar  Association,  seems  to 
me  most  timely  and  fortunate.  I  am  requested  by  our  local  bar 
to  say  a  word  of  formal  welcome  to  you.  To  me  it  seems  almost 
too  late.  The  convincing  statement  of  our  welcome  has  already 
been  made  in  a  way  which  I  have  been  delighted  to  see  was 
cordially  appreciated  by  many  of  your  delegates.1  My  address, 
then,  I  trust,  for  regularity  sake,  you  will  accept  as  coming  nunc 
pro  tunc,  or,  better  still,  if  you  will  let  me  be  guilty  of  such 
a  lingual  atrocity,  nunc  pour  toujours.  I  am  well  aware  that  this 
ought  to  be  a  felony  without  benefit  of  clergy.     (Laughter.) 

Gentlemen,  you  are  more  than  welcome.  Some  of  you  have 
come  from  foreign  lands,  and  some  come — I  do  not  like  to  speak 
of  it  as  a  foreign  country — from  our  neighbour  across  the  great 
lakes  and  river,  men  of  distinction  and  learning,  who  are  devoting 
time  and  study  and  effort  in  the  spirit  of  a  broad  philanthropy  to 
the  formation,  in  part,  at  least,  to  what  I  may  call  the  science  of 
peace. 

Your  constitution  declares  that  the  object  of  your  Association 
shall  be  the  reform  and  codification  of  the  law  of  nations.  We 
remember  with  pride  that  one  of  the  great  leaders  of  our  American 
Bar— I  refer,  of  course,  to  the  late  David  Dudley  Field — was  one 
of  the  earliest  and  most  active  of  your  members,  and  we  gladly 
believe  that  the  United  States  of  America,  not  merely  by  its 
lawyers,  but  by  the  great  body  of  all  its  sons  of  every  profession 
and  every  vocation,  heartily  sympathises  with  you  in  your  noble 
work.  Your  methods  are  the  calm  and  practical  ones  that,  pro- 
ceeding step  by  step,  are  to  remove  the  occasions  for  controversy 

1  Referring  to  receptions  and  a  dinner  already  givm  to  the  members  of  the 
International  Law  Association,  jointly  with  those  of  the  American  Bar  Asso- 
ciation, whose  sittings  closed  on  the  previous  day.— Hon.  Gen.  Secs. 
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over  subjects,  sometimes  of  great  but  many  times  of  little  national 
importance,  out  of  which  arise  national  ill-will,  and  which 
threaten  and  perhaps  create  national  war.  We  all  know,  too, 
by  experience,  that  a  grave  threat  of  war  is  only  less  serious  than 
war  itself, 

You  are  pioneers,  gentlemen,  clearing  away  obstructions  and 
settling  the  foundations  for  a  great  highway  of  nations  where  men 
may  come  and  go  as  friends.  The  existence  and  labours  of  your 
Association  furnish  the  unmistakable  proof  that  the  world  is  moving 
towards  the  day  for  which  all  great  men  pray. 

We  are  all  familiar  with  the  ancient  maxim,  u  In  time  of  peace 
prepare  for  war."  What  may  well  be  called  the  motto  of  your 
Association,  Mr.  Chairman,  is  far  better :  "In  time  of  peace 
prepare  for  peace." 

May  I  for  a  moment  advert  to  a  fact  which  seems  to  me  to  lend 
something  of  poetic  interest  to  the  present  scene  ? 

From  the  window  yonder  you  may  see  beyond  the  roofe  and 
smoke  of  this  busy  city,  beyond  the  hurrying,  white-capped  rapids 
of  Niagara,  a  pleasant  landscape  which  we  all  know  is  the  smiling 
shore  of  Her  Gracious  and  Imperial  Majesty's  Dominion.  If  you 
will  look  carefully  you  will  see  in  the  distance  the  remnants  of  an 
ancient  fortification.  They  are  what  remains  of  the  blue  limestone 
walls  of  old  Fort  Erie.  They  date  from  what  many  of  us  in  our 
boyhood  learned  to  call  "The  Last  War,"  but  which,  alas,  we 
must  now  more  specifically  define  as  "  The  Last  War  with  Great 
Britain."  Heaven  grant  that  the  description  be  never  again 
changed.  Within  and  about  those  now  ruined  walls  was  some  of 
the  bloodiest  and  most  stubborn  fighting  this  continent  has  ever 
witnessed.  On  Tuesday,  Mr.  Chairman,  some  of  us  accompanied 
our  generous  friend,  Major  Symonds,  through"  the  harbour  and 
along  the  new  outer  breakwater,  which  will  give  to  Buffalo  the 
greatest  harbour  on  the  lakes,  and  one  of  the  finest  harbours  of 
refuge  in  the  world.  That  massive  mole,  with  its  enormous  blocks 
of  blue  limestone,  the  largest  ever  seen,  I  think,  came  whence, 
think  you  ?  From  the  great  ledges  out  of  which  those  grim  walls 
of  old  Fort  Erie  were  constructed.     Our  Canadian  friends  are 
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right  in  sending  their  quarried  masses  to  build  up  Buffalo,  for 
nothing  like  them  will  ever  again  be  needed  as  protection  against 
hostile  guns  from  this  side  of  the  Niagara. 

I  like  to  recall  another  fact  of  kindred  interest  You  will  find 
near  our  Soldiers'  Monument  an  old  bronze  mortar,  that  for  many 
years  marked  a  street  corner  in  Buffalo.  It  made  its  first  appear- 
ance in  a  battery  from  which  in  that  same  old  war  of  1812  it 
carried  its  word  of  hostility  and  destruction  from  Buffalo  to 
Canada.  When  the  citizens  of  Buffalo  put  down  the  first  piles  of 
the  pier  which  was  to  guard  the  infant  harbour,  the  old  mortar 
was  utilised  as  the  heavy  hammer  that  drove  them  home.  I 
can  imagine  its  solid  thud  as  it  came  down  on  the  yielding 
timber,  declaring  with  every  blow  that  it  was  done  with  war 
for  ever. 

Gentlemen  ot  the  International  Law  Association,  again  in  the 
name  of  the  city,  and  of  a  Bar  abounding  in  good  will,  I  bid  you 
welcome.     (Applause.) 

Judge  Raikes,  Q.C.,  then  proposed  on  behalf  of  the  Executive 
Council  the  following  as  officers  of  the  Conference : — 

Hon.  President:— 

Senator  Hon.  Charles  Manderson. 

President : — 

The  Hon.  Mr.  Justice  Kennedy,  Judge  of  the  High  Court 
of  Justice,  England. 

Vice-Presidents : — 

Untted  States — Hon.  Judge  Baldwin,  Supreme  Court  of 
Errors,  Connecticut 

Canada — N.  W.  Hoyles,  Esq.,  Q.C.,  Principal  of  Osgood  e 
Hall  Law  School,  Toronto. 

Great  Britain — His  Honour  Judge  Raikes,  Q.C.,  York- 
shire, England. 

Denmark — Dr.  Jur.  A.  Hindenburg,  Attorney-General, 
Copenhagen. 
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Secretaries  ; — 

Professor  Theodore  S.  Woolsey,  Yale  University. 
Dr.  George  G.  Mercer,  Philadelphia. 
J.  G.  Alexander,  Tunbridge  Wells. 
G.  G.  Phillimore,  London. 

Senator  Manderson  put  the  nominations  to  the  meeting,  and 
they  were  approved,  and  the  officers  nominated  were  declared 
duly  elected 

Mr.  J.  G.  Alexander,  one  of  the  Hon.  Gen.  Secretaries,  pre- 
sented the  minutes  of  the  last  day  of  the  previous  Conference, 
which  were,  by  consent  of  the  Conference,  taken  as  read  and 
approved. 

Mr.  Alexander  stated  that  letters  of  regret  at  their  absence 
from  the  Conference  had  been  received  from  the  following 
gentlemen,  among  others : — 


Sir  Richard  E.  Webster,  M.P., 
Q.C.,  G.C.M.G.,  etc.,  H.B.M.'s 
Attorney-General. 

The  Hon.  Mr.  Justice  Philli- 
more, London. 

Prof,  the  Marquis  A.  Corsi, 
Pisa. 

Gray  Hill,  Esq.,  Liverpool. 

Baron  Lambermont,  Brussels. 

Marquess  of  Bristol,  Bury  St. 
Edmunds. 

Monsieur  E.  Clunrt,  Paris. 

His  Excellency  C.  H.  Schwei- 
GAARD,  Christiania. 

Right  Hon.  Sir  H.  Strong,  Chief 
Justice  of  Canada. 

Chief  Justice  Holmes,  Massachu- 
setts. 


H.  Brunard,  Brussels. 

Baron  Alexr.  von  Siebold, 
Bavaria. 

His  Excellency  Dr.  Karl  Rittir 
von  Scherzer,  Trieste. 

Mons.  F.  C.  Autran,  Marseilles. 

Herr  J.  ter  Meulen,  Amsterdam. 

Prof.  Chas.  F.  Gabba,  Pisa. 

Prof.  Westlake,  London. 

Prof.  T.  E.  Holland,  Oxford. 

Senator  Dr.  Max  Predohl, 
Hamburg. 

Prof.  W.  Burckhardt,  Lausanne. 

Hon.  John  A.  Boyd,  Toronto. 

T.  Barclay,  Esq.,  LL.B.,  Paris. 

Dr.  F.  Sieveking,  Hamburg. 

Monsieur  Louis  Franck,  Ant- 
werp. 


Senator  Manderson  then  presented  to  the  Association  the 
chosen  President  of  the  Conference,  the  Hon.  Mr.  Justice 
Kennedy  (applause),  who  took  the  chair,  and  delivered  the 
following 
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Inaugural  Address. 

Ladies  and  Gentlemen  : — 

In  taking  the  chair,  as  I  have  had  the  honour  of  being 
asked  to  do  on  this  occasion,  in  the  absence  of  those  who,  like 
the  Attorney-General  of  England,  would  have  discharged  this 
duty  very  much  more  ably  than  I  could  do,  I  desire,  in  the  first 
place,  in  saying  the  few  words  with  which  I  shall  preface  the 
original  business  of  our  gathering,  to  express  our  immense 
pleasure  at  being  here  for  this  eighteenth  meeting  of  the 
Association.  We  have  already  felt,  in  the  highest  degree,  the 
admirable  arrangements  made  for  us,  and  the  splendid  hospitality 
shown  to  us  by  the  American  Bar  Association,  and  it  is,  therefore, 
on  that  account  alone,  sufficient  to  say  that  we  have  been  very 
wise  in  meeting  in  this  city. 

But,  further  than  that,  I  wish  to  take  this  opportunity  of  saying 
to  some  who,  perhaps,  are  not  aware  of  it,  that  the  Association 
whose  work  begins  to-day  owes  its  origin  very  largely  to  American 
enthusiasm  and  \merican  thought.  One  of  those  whose  work 
really  formed  the  beginning  of  the  Association  as  a  real  and 
practical  body,  was  the  great  lawyer  who  has  been  already 
mentioned — David  Dudley  Field.  Another  name,  which  has  not 
been  mentioned — and  it  is  the  name,  I  am  happy  to  be  informed, 
of  one  who  is  still  living  among  you — is  Judge  Charles  A. 
Peabody,  of  New  York.  He  also  worked  for  the  beginnings 
of  this  Association.  There  was  a  third  gentleman  who,  especially 
in  connection  with  committees  and  arbitration  proposals,  did  a 
great  deal  of  useful  auxiliary  work  originally,  also  a  name  known 
possibly  to  some  of  you,  namely,  that  of  the  Rev.  Dr.  Miles,  who 
became,  ?.t  an  early  stage  now  long  past,  the  American  Secretary 
of  the  Association. 

It  is,  therefore,  appropriate  that,  after  many  meetings  both  on 
the  Continent  and  in  my  own  country,  we  are  met  at  what  in  a 
sense  may  truly  be  called  the  birthplace  of  the  Association. 
Those  who  are  present,  no  doubt,  are  aware  that  it  has  been  for 
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something  like  twenty-six  years  that  this  Association  has  sought 
to  do  such  good  as  it  can.  It  began  with  a  meeting  in  the  year 
1873,  and  we  have  gone  on  working  and  meeting  sometimes,  at 
the  beginning,  annually,  sometimes  at  longer  intervals,  down  to 
the  present  time. 

I  need  not  dilate,  gentlemen,  here,  upon  our  objects.  You 
have  already  been  told,  and  told  eloquently,  by  the  preceding 
speakers,  that  our  great  object  is,  if  possible,  by  mutual  under- 
standing, by  endeavouring  to  promote  good  legislation,  and  by 
endeavouring  to  spread  the  spirit  of  peace,  to  do  something  for 
the  welfare  of  civilised  mankind.  One  of  the  great  objects  for 
many  years  has  been  the  promotion  of  international  arbitration, 
and  early  in  the  day  there  will  be  read  the  results  of  much  honest 
work  in  this  direction  that  has  been  done  by  my  friend  Dr.  Darby 
and  Sir  Walter  Phillimore,  following  that  which  had  been  pre- 
viously done  by  many  of  the  jurists  of  all  countries  for  the 
Association.  We  rejoice,  and  the  members  of  the  Association 
will  be  asked  by  their  votes  to  express  their  feeling  of  rejoicing 
that,  within  the  past  twelve  months  at  the  Hague,  a  practical  step 
has  been  taken  by  the  nations  of  the  world  in  favour  of  schemes 
which  have  long  been  occupying  the  attention  of  those  who  have 
been  directing  this  Association.  (Applause.)  We  rejoice  in 
what  has  been  done.  It  is  not  our  part — it  would  not  be,  indeed, 
decent — to  offer  any  scheme  of  rivalry  with  that  which  the  great 
nations,  by  their  responsible  representatives,  have  endorsed.  We 
are  glad  to  hope  that  some  of  our  work  has  not  been  lost,  and 
that  it  has  been  considered  by  those  who  have  had  the  responsible 
settlement  of  this  matter,  and  it  may  be  possible  that,  in  the 
practical  working  of  the  scheme,  some  of  our  suggestions  may 
find  a  fruitful  and  a  useful  function. 

There  are  also  matters  which,  in  a  sense,  are  less  important, 
but  still  are  of  grave  importance  to  commercial  countries,  the 
consideration  of  which  will,  I  hope,  be  promoted  at  this  gathering. 
There  is  especially  the  subject,  which  will  form  a  substantial  part 
of  to-morrow's  programme,  which  my  friend  Mr.  Carver  will  bring 
forward,  and  for  which,  beforehand,  I  ask  every  bit  of  co-operation 
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that  can  be  given  by  those  who  take  an  interest  as  lawyers  in  the 
commercial  legislation  of  this  country,  and  that  is  the  proposal  to 
come  to  an  agreement,  if  possible,  upon  the  points  of  marine 
insurance  law,  as  to  which,  at  present,  there  is  some  difference 
between  this  country  and  my  own,  and  between  both  and  some 
Continental  countries.  Resolutions,  which  I  shall  not  anticipate, 
will  be  proposed  with  a  view,  in  a  future  year — next  year,  I  hope 
— that  we  shall  have  something  definite  to  bring  before  the 
Association  in  the  form  of  rules  to  carry  out  the  resolutions  which 
we  adopt  here.  It  is  important,  if  we  can,  to  come  to  definite 
resolutions,  because,  unless  there  are  resolutions  to  work  upon, 
the  scheme  remains  a  scheme  in  the  air,  and  nothing  practical 
comes  of  it.  The  importance  is  very  great,  because  there  is 
nothing  which  may  be  said  to  permeate  the  commercial  world  in 
more  important  ways  than  what  may  be  called  the  ubiquitous 
system  of  insurance,  and  it  is  very  important  for  the  merchant,  as 
well  as  for  the  lawyer,  if  we  can  do  it,  that  we  should  effect  an 
agreement  upon  questions  so  important  as  those  of  actual  and 
constructive  total  loss ;  questions  of  warranty  of  sea  worthiness — 
two,  at  any  rate,  of  the  three  or  four  important  matters  upon 
which  some  arrangement  ought  to  be  effected.  It  is  much  easier, 
I  believe,  in  the  opinion  of  those  who  must  largely  influence  the 
work  of  an  Association  like  this,  namely,  the  merchant  and  under- 
writer, and  average  adjusters,  for  us  to  come  to  an  agreement, 
such  as  was  arrived  at  when  the  York-Antwerp  rules  of  General 
Average  were  adopted,  than  to  go  to  our  respective  countries  and 
ask  for  legislation.  If  that  which  is  felt  to  be  desirable  can  be 
embodied  by  consent  in  the  contracts  of  mercantile  men,  you 
have  there  a  natural  method  of  effecting  that  which  is  not  always 
easy,  particularly  in  days  of  hot  political  discussion,  to  get  even 
room  for  in  the  consideration  of  parliaments  or  representative 
bodies. 

There  are  also  other  matters  of  great  importance  upon  which 
papers  will  be  read,  and  upon  some  of  which  we  hope  there  will 
be  useful  discussion.  There  is,  for  example,  the  question,  which 
is,   no  doubt,  an  important  one,  of  the  immunity  of  private 
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property  at  sea  from  capture  during  war — a  matter  of  great  inter- 
national interest,  and  one  upon  which  it  is  very  desirable  that  views 
should  be  ventilated,  and  something  practical  recommended. 

There  is  the  question  of  foreign  judgments,  upon  which  there  is 
the  report  of  a  committee,  and  a  paper  will  be  read  on  the  subject 

There  are  also  questions  of  bills  of  lading  legislation,  and  the 
questions  of  liens  or  privileged  claims  on  property,  matters  which 
have  already  received  discussion  from  some  points  of  view  at 
previous  conferences  of  the  Association,  and  which,  we  hope,  will 
receive  further  elucidation  here. 

I  shall  not  keep  the  Association  longer  from  its  practical  wort 
I  earnestly  hope  that  as,  through  the  generosity  and  the  thought- 
fulness  of  the  American  Bar  Association,  we  have  begun  our 
work  auspiciously,  we  shall  end  it  for  the  good  of  the  Association, 
and  those  for  whom  the  Association  is  trying  to  do  its  best 
(Applause.) 

International  Arbitration. 

The  President  then  called  upon  Dr.  Darby  to'  present  the 
Report  of  the  Committee  on  International  Arbitration. 

Dr.  W.  Evans  Darby  (London) :  Sir  William  Kennedy,  ladies 
and  gentlemen, — I  may,  perhaps,  be  allowed  to  preface  the  report 
by  expressing  my  personal  regret  at  the  absence  of  the  chairman 
of  our  committee,  the  Honourable  Mr.  Justice  Phillimore.  Sir 
Walter  Phillimore  has  given  a  great  deal  of  time  and  thought  to 
the  work  which  we  have  to  present  to  you  to-day.  In  a  letter 
which  he  has  writteu  to  me,  he  has  expressed  the  hope  that  the 
Conference  would  deal  with  the  rules  which  we  have  here  put 
before  you  seriatim.  The  Council,  however,  is  of  opinion  that  it 
would  be  desirable  not  to  adopt  that  course,  lest  there  may  be 
even  a  suspicion  of  what  our  President  has  already  expressed, 
namely,  that  we  put  forward  a  rival  scheme  to  that  very  excellent 
one  which  has  been  formulated  at  the  Hague.  I  am  quite  sure 
that  Sir  Walter  Phillimore  would  have  had  very  great  pleasure 
indeed  in  associating  himself,  as  he  did  at  our  last  Conference, 
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with  this  very  important  question.     In  his  absence,  I  appreciate 
the  honour  of  having  to  present  the  Report. 
Dr.  Darby  then  read  the  Report 

Report  of  the  Special  Committee. 
July  1 8th,  1899. 

At  the  conference  held  at  the  Guildhall,  London,  1893,  a 
Resolution,  moved  by  Dr.  Darby,  and  seconded  by  Mr.  J.  G. 
Alexander,  was  unanimously  adopted  to  the  effect : — 

"That  a  Special  Committee  be  appointed,  charged  to  report 
at  the  next  Conference  of  the  Association  a  scheme  of 
International  Arbitration,  both  as  regards  Treaties  and 
Tribunals." 

And  on  the  acceptance  of  the  Rules  relating  to  a  Treaty  of 
International  Arbitration,  at  the  next  Conference,  at  Brussels, 
October  1st,  1895,  the  following  Resolution  was  adopted  by  it : — 

"  That  in  continuation  of  the  work  done  by  the  Special  Com- 
mittee appointed  by  the  London  Conference  in  1893,  the 
question  of  the  formation  of  an  International  Court  be 
referred  to  a  Special  Committee  which  shall  report  at  the 
next  Conference." 

This  Committee  appointed  by  the  Executive  Council  consisted  of 
the  following : — Mr.  J.  G.  Alexander;  Mr.  Thomas  Barclay,  LL.B., 
Ph.D. ;  Mr.  M.  H.  Box;  M.  Edouard  Clunet;  Pro£  the  Marquis 
A.  Corsi;  M.  le  Chevalier  Descamps;  Prof.  Alphonse  Rivier; 
M.  Edouard  Rolin ;  Sir  Walter  G.  F.  Phillimore,  Bart,  D.C.L., 
Chairman ;  and  Dr.  W.  Evans  Darby,  Convener. 

The  Committee  met  at  33,  Chancery  Lane,  on  Tuesday, 
November  5th,  when  there  were  present  Sir  Walter  Phillimore, 
Mr.  J.  G.  Alexander,  and  Dr.  Darby,  and  the  following  members 
were  added : — Mr.  Cephas  Brainerd,  Mr.  Alderman  Thomas 
Snape,  J. P.,  Sefior  Don  Arturo  de  Marcoatu,  Judge  Peabody, 
Judge  Field,  and  Prof.  Baldwin. 


(     39     ) 

Dr.  Darby  was  requested  to  examine  and  report  upon  the 
various  published  schemes  for  the  composition  of  a  Court  of 
Arbitration,  such  report  to  be  printed  and  circulated  among  the 
members  of  the  Committee  prior  to  summoning  it  for  further 
consideration. 

The  report  was  submitted  to  the  Committee  at  a  meeting  held 
at  33,  Chancery  Lane,  Feb.  25th,  1897,  when  there  were  present 
Sir  Walter  Phillimore,  Dr.  F.  Tomkins,  Mr.  J.  G.  Alexander, 
and  Dr.  W.  Evans  Darby.  It  was  carefully  revised  by  them  and 
directed  to  be  printed  and  distributed  among  the  members.  An 
edition  of  1000  was  printed  by  the  Association  and  issued  jointly 
with  the  Peace  Society.  Copies,  suitably  bound,  were  presented 
to  the  various  Rulers  of  the  civilised  world,  by  most  of  whom  an 
acknowledgment  was  sent  and  appreciation  expressed.  A  second 
edition,  considerably  enlarged,  has  been  issued  by  the  latter 
Society  and  distributed  among  the  delegates  to  the  Hague  Con- 
ference, who  have  testified  to  its  usefulness.  A  third  edition,  still 
further  enlarged,  is  now  in  preparation. 

At  this  Committee  Dr.  Darby  was  asked  to  frame  a  set  of  Rules 
which  should  form  the  basis  of  discussion :  and  it  was  decided 
that  Dr.  Barclay  and  M.  Clunet  should  be  asked  to  prepare  a  draft 
also  for  comparison  and  collation. 

The  failure,  in  successive  years,  of  the  proposal  to  hold  a 
Conference  in  America,  together  with  other  circumstances,  led  to 
the  postponement  of  further  action  until,  at  a  Council  Meeting  in 
1898,  Dr.  Darby  reported  his  inability  to  induce  Dr.  Barclay  and 
M.  Clunet  to  prepare  Rules;  when  he  was  desired  to  invite 
M.  Rolin  to  do  so.  This  application  also  proved  ineffective,  and  at 
the  Council  Meeting  held  on  the  25th  April  last,  at  33,  Chancery 
Lane,  Dr.  Darby,  by  the  request  of  the  Chairman  of  the  Com- 
mittee, submitted  the  set  of  Rules  which  he  had  prepared. 

The  Council  thought  that  these  rules  should  be  more  definite, 
but  decided  that  a  copy  should  be  sent  to  the  members  of  the 
Council,  who  should  be  requested  to  send  their  replies  to  the 
Convener,  on  receipt  of  which  the  Chairman  and  Convener  were 
to  form  a  Committee  to  examine  and  collate  these  replies  for 
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presentation  to  the  Council.  Dr.  Darby,  however,  submitted  a 
new  set  of  Rules  to  the  Chairman,  who  from  these  prepared  a 
further  draft,  which  was  printed  and  a  copy  sent  to  each  member 
of  the  Council.  A  second  edition,  indicating  the  sources  from 
which  the  Rules  had  been  drawn,  was  also  printed,  and  distributed 
to  the  members  of  the  Council,  with  the  request  that  replies  should 
be  sent  not  later  than  July  ist. 

The  Committee  now  present  their  final  draft l  for  adoption  by 
the  Executive  Council,  and  request  that  it  may  be  submitted  to 
the  Conference  at  Buffalo,  and  that  the  Council  will  direct  it  to  be 
translated  into  French. 

WALTER  G.  F.  PHILLIMORE, 

Chairman. 
W.  EVANS  DARBY, 

Convener. 

At  a  Meeting  of  the  Executive  Council,  held  on  July  18th, 
this  Report  was  adopted,  and  ordered  to  be  submitted  to  the 
approaching  Conference  at  Buffalo. 

Proposed  Rules  relating  to  a  Permanent  Tribunal. 

Rules    relating    to    a   Per-     RfeGLEMENTS  et  Statuts  relatifs 
manent    Tribunal    of    In-         k  la  creation  d'un  Tribunal 

TERNATIONAL       ARBITRATION,  PERMANENT  D* ARBITRAGE  IN- 

prepared  by  the  Special  ternational,  ^tablis  par  un 
Committee  appointed  in  Comit£  Special  constitu£  k 
Brussels,  and  October,  1895.  Bruxelles  le  2  octobre  1895. 

1.  A  permanent  High   Court  1.  La  Haute  Cour  permanente 

of  International  Arbitration  shall  d* Arbitrage     international     sera 

be  formed    by  any  number  of  ^tablie  par  Tentente  sp&iale  de 

Independent    States  associating  deux  ou  de  plusieurs  Etats  indd- 

themselves  together  for  the  pur-  pendants. 
pose.2 

1  See  below. 

1  Mem.  Bar  Assn.,  1 ;  Leone  Levi,  7 ;  Am.  Jurists  V. 
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a.  La  Haute  Cour  se  charge 
du  rfeglement  des  diff&ends  in- 
ternationaux  par  la  voie  d'arbi- 
trage.  Les  parties  contractantes 
s'engageront  a  soumettre  a  son 
jugement  tous  les  litiges,  quelles 
qu'en  soient  la  nature  et  la  cause 
qui  viendraient  a  surgir  entre 
elles,  si  Ton  n'a  pu  les  rdgler  a 
l'amiable  par  des  nlgociations 
diplomatiques  ordinaires. 

3.  Tous  les  Etats  nommeront 
le  ra^me  nombre  de  membres 
(nombre  a  determiner)  devant 
singer  a  la  Haute  Cour.  Tout 
Etat  qui  entre  plus  tard  dans 
I' Association  nommera,  dfes  son 
accession,  son  contingent  de  re- 
pr&entants 

4.  Les  membres  de  la  Haute 
Cour  seront  nomm&  a  vie  ou 
pour  une  p&iode  a  deter- 
miner. Au  cas  oil  Tun  des 
membres  vient  a  mourir  ou 
a  se  d&nettre  de  ses  fonc- 
tions,  ou  se  trouve  par  suite 
d'incapacite  mentale  ou  phy- 
sique   dans     l'impossibilit£    de 

1  Hornby,  21 ;  Italo-Argenta.  Treaty,  I ;  Calvo,  s.  1512;  Anglo- Am.  T.,  1 ; 
Swiss- Am.  1 ;  C.  Lemonnier,  II. ;  £.  Arnaod,  2. 
9  Leone  Levi,  6. 

•  Mem.  Bar  Ass.,  2;  Hornby,  17;  Pan- Am.  Conf.,  19;  Sprague,  1-4  (Int. 
Trib.,  p.  228). 

4  Leone  Levi,  18 ;  Mem.  Bar  Ass.,  2 ;    Sprague  F.  H.,  8  (I.  T.,  p.  226) ; 
Hornby,  1. 

*  Int-Par.  Conf.,  12 ;  France  and  U.S.A.  T.,  3 ;  Franco-Chili  T.,  2 ;  Anglo- 
Am.  T.,  II. 


2.  This  High  Court  shall  un- 
dertake the  settlement  of  Inter- 
national disputes  by  means  of 
Arbitration,  and  the  Contracting 
Parties  shall  bind  themselves  to 
submit  to  its  decision  all  the  dis- 
putes, whatever  be  their  nature 
or  cause,  which  may  arise  between 
them,  when  such  cannot  be  ad- 
justed in  a  friendly  way  by  the 
ordinary  course  of  diplomacy.1 

3.  The  Court  shall  be  com- 
posed of  a  given  equal  number 
of  members,3  nominated  by  each 
State,  and  any  State  afterwards 
acceding  to  the  Court  shall 
thereupon  nominate  its  quota 
of  members.3 


4.  The  appointment  of  the 
members  of  the  Court  shall  be 
for  life,  or  for  a  definite  number 
of  years.4  In  the  event  of  death, 
bodily  or  mental  incapacity,  or 
resignation  of  a  member,  the 
State  by  which  he  was  appointed 
shall  fill  up  the  vacancy  within 
six  months.6 


(     4*     ) 


5.  If  a  State  for  some  grave 
cause  desires  to  remove  one  of 
its  members,  it  shall  notify  his 
proposed  removal,  with  the  cause, 
to  the  other  States,  and  the  re- 
moval shall  take  effect,  unless 
some  other  contracting  State 
shall  within  one  month  protest 
against  it. 


6.  In  lieu  of  appointing  per- 
manent members  the  contracting 
States  may  agree  that  their  mem- 
bers be  appointed  as  occasion 
for  their  action  arises.  But  in 
that  case  they  shall  be  chosen 
from  among  the  higher  judicial 
officers  of  the  appointing  State.1 


7.  Members  shall  not  be  re- 
presented by  substitutes.2 


8.  The  Court,  when  its  mem- 
bers are  appointed,  shall  organise 
itself  by  choosing  a  President 
and  a  Vice-President  from  among 


singer,  FEtat  nominateur  devra, 
dans  les  six  mois  qui  suivront, 
pourvoir  a  son  remplacement 

5.  Si,  pour  un  motif  grave,  un 
Etat  voulait  retirer  le  mandat 
de  Tun  de  ses  Repr&entants,  le 
fait  motive  sera  porte  a  la  con- 
naissance  de  tous  les  autres  Etats 
contractants.  Et  si  dans  le  deiai 
d'un  mois,  a  partir  de  la  dite 
notification,  aucune  reclamation 
ou  protestation  ne  parvient  au 
Gouvernement  nominateur,  la 
revocation  aura  son  plein  effet. 

6.  Au  lieu  de  membres  per- 
manents,  les  Etats  contractants 
peuvent,  par  arrangement  gene- 
ral, nommer  des  membres  tem- 
poralis d£sign&  au  fur  et  a  me- 
sure  des  besoins.  En  ce  cas,  les 
Repr&entants  seront  choisis 
parmi  les  magistrats  de  l'ordre 
le  plus  6\ev6  de  TEtat  nomina- 
teur. 

7.  Les  arbitres  ne  pourront  se 
faire  remplacer  par  des  substi- 
tute. 

8.  Sitdt  rdunie,  la  Cour  devra 
choisir  dans  son  sein  un  Presi- 
dent et  un  Vice-President,  les- 
quels  nommeront  a  leur  tour  tels 


1  Anglo-American  Treaty,  6 ;  Mem.  Bar  Ass.,  2. 
*  Corsi,  13  ;  Fiore,  8-12,  etc. 


(     43     ) 


its  members,  and  shall  appoint     fonc t ion n aires  et  employes  qu'ils 
such  officers  and  attendants  as  it     jugeront  convenable. 
may  require.1 


9.  The  Court  thus  constituted 
shall  have  power  to  fix  and  vary 
its  place  of  meeting,  and  the 
place  of  its  permanent  office 
(bureau).2  It  shall  make  its  own 
rules  of  procedure,  and  shall 
especially  give  its  attention  to  the 
establishment  and  development 
of  a  system  or  code  of  Inter- 
national Law,  which  shall  have 
a  recognised  authority.3  Its 
office  shall  have  care  of  the 
archives,  and  the  conduct  of 
all  administrative  business.4 

10.  It  may  also  establish 
general  rules  for  practice  and 
procedure  before  the  Commis- 
sions or  Tribunals  appointed  by 
it,  as  hereinafter  provided,  for 
the  hearing  of  any  controversy 
submitted  under  the  provision  of 
these  rules.6 


9.  La  Cour,  ainsi  constitute, 
aura  le  droit  de  designer  et 
changer  le  lieu  de  ses  delibera- 
tions et  le  siege  de  son  bureau. 
La  Cour  Aablira  elle-mSme  sa 
procedure  et  donnera  tous  ses 
soins  a  l'&aboration  d'un  Code 
de  Droit  International.  Ce  Code 
jouira  d'une  autorit^  incontestee. 
Le  Bureau  aura  charge  des 
Archives  de  la  Cour  et  g&era 
les  affaires  purement  administra- 
tives. 


10.  Elle  peut  aussi  &ablir  des 
reglements  de  procedure  pour 
toutes  les  Commissions  et  Tribu- 
naux  constitues  par  elle,  ainsi 
qu'il  le  sera  explique*  ci-aprfes, 
pour  l'arbitrage  des  differends  a 
elle  soumis  en  conformity  des 
presentes  dispositions. 


n.  Controversies  arising  be-  11.  Des  qu'il  surgira  un  dirte- 
tween  any  two  or  more  of  the  rend  entre  deux  ou  plusieurs  des 
contracting  States  shall    be  by     Etats  contractants,  ces  Etats  en 

1  Congress  and  Court  A.  P.  S.,  5  (I.  T.,  p.  233) ;  Int.-Par.  Conf.,  5 ; 
Corsi,  18  ;  Inst,  9 ;  Am.  Jnr.,  V.  6. 

1  Mem.  Bar  Ass.,  3 ;  Calvo,  s.  1527 ;  Am.  Jur.,  IV.  3 ;  Peace  Cong.,  5 ; 
Anglo- Am.,  13. 

*  Leone  Levi,  20 ;  Swiss- Am.  T.,  4 ;  Sprague,  6 ;  Congress  and  Court 
A.  P.  S„  3  and  4,  etc. 

4  Hague  Projet,  22 ;  Int-Par.  Con.,  5  j  Am.  Jur.,  V.  6. 

*  Hornby,  4-20 ;  Leone  Levi,  16 ;  Am.  Jur.,  V.  8. 
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dtf&eront  le  rfeglement  a  la  Cour, 
en  vertu  d'une  Convention  spd- 
ciale  (ou  Compromis),  laquelle 
spdcifiera,  clairement  et  distincte- 
ment,  la  cause  et  l'objet  du 
diffdrend.  Par  le  Compromis 
les  Etats  s'engageront  a  placer 
devant  la  Cour  tous  les  docu- 
ments concernant  raffaire  en 
question.  II  contiendra  aussi 
Fengagement  special  d'accepter 
comme  final  l'arr£t  de  la  Cour 
et  d'en  assurer  Tex^cution. 
Tout  Etat,  bien  que  non 
contractant,  peut  s'adresser  a 
la  Cour  dans  les  conditions  pres- 
erves par  les  rfeglements  de  pro- 
cedure de  la  Cour. 


12.  Aucune  affaire,  qui  aurait 
d£ja  6t6  l'objet  d'un  arrangement 
pr&lable,  ne  pourra  Stre  r^ou- 
verte  si  ce  n'est  pour  soumettre  i 
Tarbitrage  la  validity  l'interprd- 
tration,  ou  la  raise  en  execution 
du  dit  arrangement. 


those  States  referred  to  the 
Court  by  a  special  treaty,1  which 
shall  clearly  and  definitely  state 
the  object  and  scope  of  the  liti- 
gation, bind  the  parties  to  place 
at  the  disposal  of  the  Court  all 
means  in  their  power  for  the 
elucidation  of  the  case,  and 
also  contain  a  stipulation  to  the 
effect  that  all  the  parties  to 
the  agreement  shall  abide  by 
the  rules  and  regulations  of  the 
Court,  and  loyally  execute  what- 
ever award  it  may  give  in  regard 
to  the  said  controversy.2  Any 
State,  though  not  a  Contracting 
State,  can  apply  to  the  Court, 
under  the  conditions  prescribed 
by  the  Court's  rules  of  proce- 
dure.8 

12.  No  question  shall  be  re- 
vived by  virtue  of  this  Treaty, 
concerning  which  a  definite 
agreement  shall  already  have 
been  reached.  In  such  cases 
Arbitration  shall  be  resorted  to 
only  for  the  settlement  of  ques- 
tions concerning  the  validity, 
interpretation,  or  enforcement  of 
such  agreement.4 


1  Mem,  Bar  Ass.,  4 ;  Inst.,  2  et  passim. 

*  Mem.  Bar  Ass.,  4;  France  and  U.S.A.  T.,  7,  11 ;  Swiss- Am.,  4  and  5  ; 
Peace  Congress  Roles,  19;  Italo- Argent.,  2,  5;  France  and  Chili  T.,  11  ; 
Hague  Projet,  17  ;  Calvo,  s.  15 12,  etc. 

*  Mem.  Bar  Ass.,  4,  5,  6  ;  Int.-Par.  Conf.,  14 ;  Hague  Projet,  26. 
4  Pan- Am.  Rules,  6. 
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13.  When  a  controversy  is  to 
be  adjudicated  upon  by  the  High 
Court,  it  shall  be  referred  to  a 
Special  Commission  or  Delega- 
tion of  the  whole  body,  herein- 
after styled  the  Arbitral  Tribu- 
naL1 

14.  The  Arbitral  Tribunal  is 
thus  composed : — 

(a)  If  the  controversy  is  be- 
tween two  States  only,  each  State 
chooses  from  among  the  members 
of  the  High  Court  an  equal  num- 
ber of  arbitrators,  one  or  more, 
as  may  be  agreed  upon  by  the 
Special  Treaty.2 

{b)  If  three  are  parties  to  the 
controversy,  and  two  have  a 
common  interest,  the  third  State 
shall  choose  as  many  arbitrators 
as  the  two  other  States  together; 
and  the  same  principle  shall 
apply  whenever  there  is  an  in- 
equality in  the  number  of  States 
taking  part  on  either  side  of  the 
controversy, 

(c)  It  shall  be  left  to  the 
Special  Treaty  (or  Agreement)  to 
determine  whether  a  State  shall  or 
shall  not  choose  its  own  Members 
of  the  High  Court,  as  its  arbitra- 
tors or  some  of  its  arbitrators. 


13.  La  Cour  soumettra  tout 
diffcrend  dont  die  sera  saisie  h. 
une  Commission  prise  dans  son 
sein  et  appel&  le  Tribunal  Ar- 
bitral 


14.  Ce  Tribunal  est  ainsi  com- 
post : 

(i°)  Dans  le  cas  d'un  dirRrend 
entre  deux  Etats,  chacun  choisira 
parmi  les  membres  de  la  Haute 
Cour  un  nombre  dgal  de  repr£- 
sentants,  un  ou  plusieurs,  seion 
ce  qui  aura  6t6  stipule  dans  le 
Compromis. 

(20)  Si  le  diff&end  concerne 
trois  Etats  et  que  deux  se  trou- 
vent  avoir,  dans  la  circonstance 
des  int&6ts  identiques,  le  troi- 
sifeme  Etat  nommera  autant  de 
dd^gu&  k  lui  seul  que  les  deux 
autres  Etats  r^unis,  et  le  m£me 
principe  sera  appliqud  toutes  les 
fois  qu'il  y  aura  in^galit^  dans  le 
nombre  des  Etats  formant  les 
deux  parties  du  diff&end. 

(30)  Le  Compromis  sp&ifiera 
si  chaque  Etat  pourra  choisir 
ses  d6\6gu6s  en  totality  ou  en 
partie  parmi  ses  propres  reprd- 
sentants  prfes  la  Haute  Cour. 


1  Bluntschli,  10 ;  Fiore,  18. 

*  Leone  Levi,  12  and  13 ;  Am.  Jur.,  IV.  I,  2 ;  Int. -Par.  Conf.,  7. 
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(d)  The  other  Members  of 
the  High  Court  shall  then 
choose  from  among  themselves, 
or  otherwise,  one  Additional 
Arbitrator. 

(e)  If,  by  reason  of  the  fact 
that  all  the  States  are  parties  to 
the  controversy  there  are  no 
other  Members  of  the  High 
Court,  one  additional  arbitrator x 
must  be  chosen  from  outside  by 
the  other  arbitrators,  or  he  shall 
be  chosen  by  virtue  of  some 
provision  in  the  Special  Treaty. 

(/)  The  provisions  of  Article  5 
shall  be  applied  to  the  Ad- 
ditional Arbitrator.  He  shall 
be  chairman  de  jure  of  the  Tri- 
bunal.2 

15.  When  the  arbitrators  are 
chosen,  either  one  of  the 
contracting  parties  may  take 
the  initiative  in  calling  them 
together,  while  inviting  the  other 
party,  or  parties,  to  join  them 
in  taking  the  necessary  steps.  The 
express  or  tacit  refusal  to  provide 
for  the  formation  or  the  first 
convocation  of  the  Arbitral  Tri- 
bunal, shall  be  considered  tanta- 
mount to  a  withdrawal  from  the 
Treaty  by  the  State  which  thus 


(40)  Les  repr&entants  des  di- 
vers Etats,  non  engages  dans 
raffaire  en  question,  d&igneront 
un  d&6gu6  additionnel  pris  parmi 
eux  ou  choisi  en  dehors  de  la 
Cour. 

(50)  Dans  le  cas  ou  le  diff&end 
concernait  tous  les  Etats  reprl- 
sentds  a  la  Haute  Cour,  on  pour- 
voirait  a  la  nomination  d'un  d6- 
\6gu6  additionnel  choisi  en  dehors 
de  la  Cour  par  les  autres  d&^gu& 
ou  bien  choisi  en  vertu  d'un  ar- 
rangement special  mentionnl 
dans  le  Compromis. 

(6°)  Les  dispositions  de  Far- 
dele  5  s'appliquent  au  d6\6gu6 
additionnel  Le  d€i£gu6  addi- 
tionnel sera  de  droit  president  du 
Tribunal  Arbitral. 

15.  Shot  que  la  nomination 
des  d£l£gu&  est  bien  et  dument 
faite,  Tune  des  deux  parties  peut 
prendre  Tinitiative  de  Ieur  convo- 
cation en  invitant  Tautre  ou  les 
autres  parties  a  s'unir  a  elle  a 
cet  effet.  Tout  refus  tacite  ou 
exprim£  de  concourir  a  la  forma- 
tion ou  convocation  du  Tribunal 
Arbitral,  Iquivaut  a  la  radiation 
de  l'Etat  qui  refuse  de  la  liste 
des  Etats  contractants ;  cet  Etat 
sera  dfes  lors  exclus  de  -toute  par- 


1  Calvo,  s.  1525,  et  I.  T.  passim. 

*  Anglo- Am.,  5  ;  Italo- Argent,  3 ;  Hague  Projet,  33. 
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refuses ;  so  that  it  shall  no  longer 
be  able  to  profit  thereby  when  it 
may  choose  to  appeal  to  it1 

1 6.  If  the  Arbitral  Tribunal  is 
formed  expressly  for  a  particular 
dispute,  its  place  of  meeting  will 
be  arranged  for  in  the  Agree- 
ment, or  decided  by  the  ar- 
bitrators themselves,  and  should 
be  outside  the  territory  of  the 
parties  to  the  controversy.3 


17.  Its  Members,  at  their  first 
Meetings,  shall  take  the  neces- 
sary steps  for  the  constitution  of 
the  Arbitral  Tribunal  by  the 
election  of  the  officers  and 
servants,  and  for  the  proper 
conduct  of  its  business,  according 
to  the  rules  of  procedure,  which 
may  be  already  established,  or 
which  it  shall  determine  for 
itself.3 

18.  Where  the  course  of  pro- 
cedure is  not  prescribed  in  the 
Agreement,  or  by  the  Court 
(Rule  10),  it  is  understood  that 
the  Arbitral  Tribunal  will  deter- 
mine it  for  itsel£4 


ticipation  aux  avantages  de  la 
Haute  Cour  au  cas  oh  il  lui 
plairait  plus  tard  de  faire  appel  k 
ses  decisions. 

16.  Si  le  Tribunal  Arbitral  est 
convoqu^  k  seule  fin  de  rdgler 
un  litige  special,  le  Com- 
promis  d&ignera  le  lieu  de 
reunion  du  Tribunal.  Le  choix 
du  lieu  de  reunion  peut  6tre 
laiss^  k  la  decision  des  dltegu& 
En  tout  cas  les  assises  du  Tribu- 
nal devront  se  tenir  hors  du  ter- 
ritoire  des  parties. 

17.  Dfes  leur  premiere  reunion 
les  membres  du  Tribunal  auront 
soin  de  pourvoir  k  sa  constitu- 
tion, k  Mection  de  son  bureau, 
et  k  la  solution  des  diflterentes 
questions  en  conformity  des 
rfeglements  de  procedure  d6jk 
existants  au  moment  de  la  con- 
vocation du  Tribunal,  ou  bien 
de  ceux  qu'il  jugerait  opportuns 
dans  la  circonstance. 

18.  Quand  le  systfeme  de  pro- 
cedure n'aura  pas  6t6  determine, 
soit  par  le  Compromis  soit  par 
la  Haute  Cour,  le  Tribunal 
d&erminera  lui-m€me  son  mode 
de  procedure. 


1  Corsi,  7. 

*  Corsi,  15  ;  Italo- Argentine,  18 ;  Institute,  8 ;  Brussels  Rules,  3. 

•  Franco- Am.  Treaty,  5  ;  Franco-Chili  T.,  7 ;  Lemonnier,  6. 

4  Calvo,  s.  1527  ;  Hornby,  4;  Swiss- Am.  Treaty,  4;  Corsi,  18  (5) ;  Fiore,  37. 
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19.  The  Arbitral  Tribunal, 
when  constituted,  forms  an  inde- 
pendent body,  having  a  distinct 
judicial  authority;  it  is,  there- 
fore, not  bound  by  the  previous 
decrees  of  any  other  tribunal,  on 
the  questions  submitted  to  its 
jurisdiction ;  and  although  nomi- 
nated by  Government,  its  Mem- 
bers are  in  no  sense  to  be  regarded 
as  the  representatives,  subjects  or 
mouthpieces  of  Governments.1 


20.  It  should  be  treated  as  a 
diplomatic  mission  of  the  first 
rank,  both  as  to  the  honours  to 
be  paid  to  its  Members,  the  im- 
munities which  they  enjoy,  and 
the  protection  afforded  to  them  in 
the  exercise  of  their  functions.2 

21.  The  Arbitral  Tribunal  has 
jurisdiction  to  decide  on  the 
regularity  of  its  constitution,  and 
on  the  validity  and  interpreta- 
tion of  the  reference  to  itself.3 

22.  In  any  case  where  doubts 
arise  as  to  the  scope  of  the 
reference,  the  terms  of  the 
Agreement  must  be  interpreted 
in  the  widest  sense.4 


19.  De  par  le  fait  mgme  de  sa 
constitution,  le  Tribunal  forme 
un  corps  inddpendant,  d'une 
competence  judiciaire  distincte; 
dans  les  questions  soumises  k 
sa  juridiction,  il  n'est  done  pas 
\i6  par  les  decisions  d'aucun 
autre  tribunal,  et  ses  membres, 
bien  que  nomm^s  par  les  Gou- 
vernements,  ne  peuvent  Stre  con- 
siders sous  aucun  rapport 
comme  les  repr&entants,  sujets, 
ou  avocats  de  leurs  Gouverne- 
ments  respectifs. 

20.  En  ce  qui  concerne  les 
honneurs,  immunity,  privileges 
et  protection  k  eux  dus,  pendant 
Texercice  de  leurs  fonctions,  les 
membres  du  Tribunal  seront 
assimites  aux  diplomates  de  pre- 
mier ordre. 

2i.  Le  Tribunal  Arbitral  est 
juge  competent  de  la  regularity 
de  sa  constitution,  et  de  la  vali- 
dity et  interpretation  de  son 
mandat. 

22.  Aucas  oh  r&endue  de  son 
mandat  ne  serait  pas  clairement 
et  distinctement  specified,  les  ar- 
ticles du  Compromis  seront  inter- 
prets dans  leur  sens  le  plus 
large. 


1  Corsi,  19 ;  Calvo,  s.  1527 ;  Hornby,  3. 

•  Com,  16;  Hornby,  9,  10;  Hague  Projet,  A. 

3  Italo- Argentine  Treaty,  7  ;  Bluntschli,  6 ;  Calvo,  s.  1527. 

4  Calvo,  s.  1572  ;  Peace  Congress,  Code  9. 
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2$.  The  Agent  appointed  by 
each  of  the  parties  in  the  case 
shall  watch  over  its  interests  or 
the  interests  of  those  under  its 
jurisdiction,  and  undertake  their 
defence ;  shall  present  the  case, 
counter-case,  and  printed  argu- 
ment and  proofs.1 


24.  Rules  of  procedure  can- 
not be  modified  or  annulled 
except  with  the  consent  of  all 
parties,  if  they  were  fixed  in  the 
Arbitration  Agreement,  or  with 
the  consent  of  the  majority  of 
the  Members  if  they  were  framed 
by  the  Court,  or  by  the 
Arbitral  Tribunal  itself!  The 
interpretation  of  these  rules, 
or  additions  to  them,  may  always 
be  decided  by  a  simple  majority 
of  votes.2 

25.  Any  periods  of  time  fixed 
by  the  Arbitral  Tribunal  may  be 
prolonged  by  it  provided  that  all 
the  parties  be  admitted  to  profit 
by  the  extension  in  an  equal 
degree.8 

26.  The  Arbitral  Tribunal 
cannot  avail  itself  of  the  services 
of  Experts,  except  with  the  appro- 


23.  Le  charge  d'affaires  nomml 
par  chacune  des  parties  prendre, 
soin  des  intents  de  la  partie  qui 
l'aura  nomml,  ou  des  clients  de 
cette  partie;  il  se  chargera  de 
leur  defense,  &ablira  le  dossier  de 
Taffaire,  pr&entera  leurs  argu- 
ments, fournira  les  imprimis  et 
autres  documents  s'y  rapportant 
au  Tribunal  Arbitral 

24.  Les  Reglements  de  Proce- 
dure, etablis  par  le  Com- 
promis  ou  par  le  Tribunal  a. 
la  majority  des  voix,  ne  peu- 
vent  £tre  modifies  ou  annuls 
sans  le  consentement  de  toutes 
les  parties.  Leur  interpretation, 
ou  les  additions  desirables,  sont 
laiss^es  &  la  majority  simple  du 
Tribunal 


25.  Le  Tribunal  Arbitral  sera 
libre  d'&endre  toute  periode  de 
temps  prealablement  fix^e  par 
lui,  pourvu  que  Pextension  soit 
&  Favantage  commun  et  ^gal  de 
toutes  les  parties. 

26.  Le  Tribunal  ne  peut  faire 
appel  aux  lumieres  et  connais- 
sances  speciales  d;£xperts  si  ce 


1  Corei,  17  ;  Franco- Am.  Treaty,  5  ;  Franco-Chilian  Treaty,  5. 

*  Corsi,  23 ;  Franco- Am.  Treaty,  8,  etc. 

1  Corsi,  22 ;  Peace  Congress,  24 5  Lemonnier,  5,  etc. 
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of  all  parties,  or  by  a  unani-     n'est  avec  l'approbation  de  toutes 
mous  vote  of  its  Members.1  le§  parties  ou  bien  par  un  vote 

unanime  de  ses  membres. 


27.  A  submission  to  Arbitra- 
tion is  determined  by  the  expira- 
tion of  the  period  of  time  fixed 
by  the  Agreement,  by  the  con- 
clusion between  the  parties 
themselves  of  a  direct  arrange- 
ment, or,  finally,  by  the  delivery 
of  the  Award,  which  should  be 
given  within  the  time  fixed  in  the 
Agreement.2 


28.  The  intervention  of  a  third 
party  is  not  admissible,  except 
with  the  consent  of  the  parties 
in  the  case.3  But  on  the  settle- 
ment of  the  issues,  the  Arbitral 
Tribunal  shall  possess  the  power 
to  permit  the  intervention  of 
third  parties  on  due  and  suffi- 
cient cause  being  shown  that  their 
interests  are  affected,  or  likely  to 
be  affected,  by  any  decision  the 
Tribunal  may  arrive  at,  and  on 
its  decision  on  the  main  issue 
between  the  original  parties  to 
the  dispute,  the  Tribunal  shall  be 
empowered  to  make  such  terms 
as  regards  such  intervening  parties 
as  will  safeguard  their  interests.4 

1  A  Congress  and  Court  A.  P.  S.,  13 
p.  27. 
*  Calvo,  s.  1529.  *  Corsi,  29 


27.  La  soumission  d'un 
dirKrend  k  TArbitrage  devient 
de  nulle  valeur  quand  la  p&iode 
de  temps  fixee  par  le  Com- 
promis  est  expiree,  quand  les 
parties  se  sont  mises  d'accord 
par  un  arrangement  direct,  ou 
par  le  fait  meme  de  la  sentence 
arbitrate  du  Tribunal,  sentence 
qui  doit  6tre  rendue  dans  la 
limite  de  temps  sp&ifide  dans  le 
Compromis. 

28.  L'intervention  d'un  tiers 
n'est  admissible  que  si  toutes  les 
parties  consentent 

Cependant  danslescasoul'arr&t 
du  Tribunal  affecterait  les  int&£ts 
d'un  tiers,  le  Tribunal,  apr&s 
preuve  faite  par  ce  dernier  de 
I'&endue  et  la  r&lit^  de  ses 
intirSts,  de  Teffet  probable  de  la 
sentence  arbitrate  sur  les  dits 
int&Sts,  pourrait  admettre  Inter- 
vention en  ayant  soin  de  sauve- 
garder  de  son  mieux  l'int&gt  de 
toutes  les  parties  et  du  tiers. 


(I.  T.,  p.  234) ;  Corsi,  Traiti  Gen.f  etc., 
;  Inst,  16.  4  Hornby,  B.  1 1 . 
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29.  Cross  claims  may  not  be 
brought  before  the  Arbitral  Tri- 
bunal unless  they  have  been 
submitted  to  it  by  the  Agree- 
ment, or  the  parties  concur  in 
submitting  them  to  its  decision.1 


30.  The  Award  must  be  given 
by  a  majority  of  votes,  unless  it 
is  expressly  stipulated  in  the 
Agreement  that  unanimity  is 
indispensable;  whether  this  ma- 
jority shall  be  relative  or  absolute 
is  a  point  to  be  settled  by  the 
Arbitral  Tribunal  itself,  the  whole 
of  which  is  bound  by  the 
majority.2 

31.  Both  the  High  Court  and 
the  Tribunals  appointed  from 
it  shall  keep  an  exact  record, 
and  shall  preserve  correct  and 
dated  minutes  or  notes,  of  all 
their  proceedings.3 

32.  The  cost  of  maintaining 
the  Court  shall  be  borne  equally 
by  all  the  States  concurring  in 
its    creation    and    maintenance. 

1  Corsi,  30 ;  Peace  Congress,  36. 

*  Pan-American,  15 ;  Am.  Jurists,  V. 
3,  5;  A  Congress  and  Court  A.  P.  S., 
Am.  T.,  4,  6,  7 ;  Corsi,  20. 

*  Franco-Am.  T.,  10;  Anglo- Am.  T., 
6,  etc. 


29.  Aucune  contre-nJclama 
tion  ne  sera  admise  devant  le 
Tribunal  Arbitral  a  moins  qu'elie 
n'ait  6t6  roentionn^e  dans  le  Com- 
promis  ou  bien  que  les  parties 
ne  soient  d'accord  pour  la 
soumettre  aux  decisions  du 
Tribunal 

30.  La  sentence  arbitrate  doit 
£tre  rendue  a  la  majority  des 
voix,  a  moins  que  le  Com- 
promis  ne  demande  express&- 
ment  l'unanimitd ;  la  question  de 
savoir  si  la  majority  devra  £tre 
absolue  ou  relative,  est  un  point 
laiss^  a  la  discretion  du  Tribunal 
lui-ra£me,  qui  est,  en  tant  que 
Corps,  \i6  par  le  vote  de  la 
majority. 

31.  La  Haute  Cour  et  les 
Tribunaux  dresseront  des  pro- 
cfes-verbaux  de  toutes  leurs  re- 
unions, deliberations,  minutes  ou 
comptes-rendus.  Leurs  actes  et 
decisions  seront  dument  dat& 
et  conserves. 

32.  Les  frais  de  la  Haute  Cour 
seront  a  la  charge  de  tous  les 
Etats  contractants,  chacun  sup- 
portant  une  part  dgale.    Les  frais 

2,  3  ;  Calvo,  s.  1530 ;  Anglo- Am.  T., 
10;  Bluntschli,  7;  Instit.,  21 ;  Franco- 

13  ;  Instit.,  9,  10 ;  Franco-Chilian  T.s 
E  2 


The  cost  of  aoy  particular  refer-  des    cas    soumis    k    Farbitrage, 

ence    to    Arbitration    shall    be  seront  k  la  charge  et  par  partie 

borne  by  the  contending  parties  6gale  des  Etats  int&essds,  k  moins 

in  equal  shares  (each,  however,  que    la    sentence    arbitrale    ne 

bearing  the  cost    of   preparing  rfegle  la  question.      Cependant, 

and    presenting    its    own    case,  chaque  Etat  supportera  les  frais 

counter-case,  and  printed  argu-  de  preparation  et  de  presentation 

ment)  unless  the  Award  includes  de  son  dossier,  de  sa  cause,  de 

the  payment  of  costs.1  ses  reclamations,  documents  im- 
primis et  autres. 

The  President  :  Gentlemen,  you  have  heard  the  report  which 
has  been  prepared,  and  which  we  propose  to  adopt,  as,  indeed,  it 
had  been  adopted  by  the  Executive  Council  on  the  iSth  of  July, 
before  any  conclusion  had  been  come  to  at  The  Hague.  I  am 
now,  therefore,  going  to  propose,  without  further  preface,  the  first 
resolution  which  will  be  submitted  to  the  Association,  viz :  "  This 
Conference  accepts  the  report,  adopted  by  the  Executive  Council 
on  the  1 8th  of  July,  1899,  of  the  special  committee  appointed  at 
the  London  Conference  of  1893,  which  has,  in  accordance  with 
the  direction  of  the  Brussels  Conference  of  1895,  presented  a 
scheme  for  the  formation  of  a  Court  of  international  arbitration. 
The  Conference  heartily  thanks  the  Committee  for  the  care  with 
which  it  has  thus  completed  the  work  entrusted  to  it,  directs  that 
the  scheme  be  printed  in  the  proceedings  of  the  Conference,  and 
commends  it  to  public  notice  as  the  Association's  contribution  to 
the  further  elucidation  of  the  question." 

Mr.  Robert  D.  Benedict  (New  York) :  It  gives  me  pleasure 
to  second  that  resolution.  I  am  sure  that  none  of  us  who  have 
either  read  or  heard  the  report  of  the  committee  but  have  been 
compelled  to  recognise  the  care  and  labour  which  the  committee 
bestowed  upon  the  matter  committed  to  them.  In  the  course  of 
their  labour  they  doubtless  had  no  idea  that  when  the  report 

1  Corn,  42;  Int.  Conf.,  4;  Italo- Argent,  II ;  Franco-Am.  T.,  10 ; 
Franco-Chilian  T.,  10;  Peace  Congress,  46;  Am.  Jurists,  V.  4;  Pan- 
American,  16 ;  Inst.,  26 ;  Anglo- Am.  T.,  12. 
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should  be  presented  to  this  Association  it  would  stand  in  the 
position  in  which  it  now  does;  but  the  committee  will  bear  in 
mind,  I  am  sure,  that  the  old  words  sic  vos  non  vobis  express  the 
way  of  the  world,  and  if  they  have  done  work  it  is  not,  and  will 
not  be,  entirely  lost  The  ship  of  international  arbitration  has 
now  been  launched.  It  does  not  become  the  order  of  the  day  for 
us  at  present  to  consider  so  much  the  manufacture  of  the  ship  as 
to  look  forward  to  the  voyage  of  the  ship,  to  facilitate  that  voyage 
in  every  way,  and  to  do  whatever  in  us  lies  that  the  ship  may 
bound  safely  over  the  waves  of  human  circumstances  and  make 
a  prosperous  voyage,  conquering  and  to  conquer,  and  bringing 
everywhere,  with  every  victory,  increasing  members  for  the  peace 
of  the  world,  and  the  peace  of  all  nations  on  it     (Applause.) 

The  resolution  was  adopted. 

Mr.  Joseph  G.  Alexander  (Tunbridge  Wells)  moved  the 
following  resolution : 

II.  "This  Conference  expresses  its  deep  gratification  at  the 
adoption  by  the  Hague  Peace  Conference  of  a  scheme  of  inter- 
national arbitration  which  carries  out  one  of  the  main  objects  of 
the  Association,  as  expressed  in  reiterated  resolutions,  from  the 
time  of  its  opening  Conference  at  Brussels  in  1873.  This  Confer- 
ence recognises  as  specially  valuable  the  following  leading  features 
of  the  scheme,  viz : 

1.  The  nomination  of  a  body  of  men  of  recognised  competence 
in  questions  of  international  law,  and  enjoying  public  esteem,  who 
will  be  ready  to  act  as  arbitrators. 

2.  The  selection  by  the  parties  to  any  international  dispute, 
from  amongst  the  members  of  the  above-named  body,  of  arbi- 
trators and  an  umpire  to  form  an  arbitral  tribunal. 

3.  The  creation  of  a  permanent  Administrative  Council,  com- 
posed of  the  diplomatic  representatives  at  the  Court  of  The 
Hague,  with  the  Netherlands  Minister  of  Foreign  Affairs  as  its 
President 

4.  The  establishment,  under  the  direction  of  the  above-named 
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Council,  of  a  permanent  bureau  whose  services  will  be  at  the 
disposal  of  all  arbitral  tribunals. 

The  Conference  therefore  urges  the  members  of  the  Association 
to  use  their  influence  in  their  respective  countries : 

(a)  To  procure  the  early  ratification  of  the  Hague  Convention 
relative  to  the  settlement  of  international  differences. 

(b)  To  promote  treaties  between  two  or  more  States  agreeing 
to  submit  their  differences  to  arbitration  under  the  provisions  of 
the  Convention. " 

Mr.  Alexander  said :  I  feel  it  a  great  honour  to  be  allowed 
to  propose  this  resolution.  The  only  claim  I  can  have  to  do  so 
is  that  it  was  my  privilege  to  be  present  for  a  few  days  at  The 
Hague,  and  see  something  of  what  was  going  on,  and  to  share  in 
a  most  kind  and  courteous  reception  from  the  venerable  president 
of  that  Conference,  Baron  de  Staal. 

It  will  not  be  necessary  to  say  much  to  commend  this  resolution 
to  you.     My  task  is  gready  lightened  by  the  fact  that  a  majority 
of  you,  who  belong  to  the  American  Bar  Association,  have  already 
had  presented  to  you  by  your  own  committee,  and,  as  I  presume, 
have  adopted,  a  valuable  report  which  outlines  the  features  of 
that  scheme.     Therefore  I  may  assume  that  it  needs  no  further 
expounding,  and  I  will  simply  confine  myself  to  the  three  main 
branches  of  the  resolution.     It  is  hardly  possible  that  one  should 
quite  omit  the  first  point,  that  this  Conference  expresses  its  deep 
gratification  at  the  achievement  through  The  Hague  Conference  of 
what  has  been  one  of  the  main  objects  of  the  Association  from  its 
very  inception.     It  is  an  interesting  fact  that  at  the   Brussels 
Conference  of  1873,  which  was  the  first  Conference  of  the  Associa- 
tion, a  resolution  in  favour  of  the  adoption  of  arbitration  as  a 
means  of  settling  international  disputes  was  moved  by  Mr.  Thomas 
Webster,  Q.C.,  who  was  one  of  the  founders  of  the  Association, 
and  a  distinguished  man  himself,  yet  one  must  say  less   dis- 
tinguished than  his  son,  who  is  to-day  the   president  of  our 
Association.     That   is  a  historical  fact  of  which  Sir  Richard 
Webster  reminded  us  four  years  ago  at  Brussels,  and  which  it  is 
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interesting  to  recall  to-day.  Ever  since  that  time,  I  think  I  may 
say,  at  every  Conference  of  the  Association,  the  subject  of  inter- 
national arbitration  has  been  put  as  point  one  in  the  programme. 
Our  programmes  used  to  be  drawn  up  under  three  heads :  Public 
International  Law,  Private  International  Law,  and  Commercial, 
or  Maritime  Law.  Under  the  first  head,  that  of  Public  Inter- 
national Law,  I  believe  I  am  right  in  saying  that  International 
arbitration  always  stood  as  the  first  point  In  those  days  Inter- 
national arbitration  was  not  as  fashionable  as  it  is  now.  The  little 
band  of  men  who  had  the  courage  to  meet  together  at  Brussels 
and  to  adopt  a  resolution  of  that  kind  were  laughed  at,  even 
although  the  Association  was  founded,  one  may  say,  as  an  after- 
wave  of  the  success  of  that  grand  experiment — harmonising  a 
quarrel  that  might  have  led  to  terrible  results — that  grand  experi- 
ment of  the  Geneva  Arbitration  in  regard  to  the  Alabama  case. 
I  remember  at  the  first  Conference  which  I  attended,  in  1875,  and 
which  was  held  at  The  Hague,  how  my  honoured  and  lamented 
friend,  Mr.  Henry  Richard,  at  that  time  Secretary  of  the  Peace 
Society,  found  it  very  difficult  to  carry  through  a  resolution  on  the 
same  lines,  even  in  the  Conference  of  this  Association,  and  I 
remember  being  profoundly  impressed  by  the  tact  and  conciliatory 
wisdom  which  he  displayed  in  order  at  least  to  pass  the  principle 
in  a  body  which  was  not  altogether  favourable  to  it 

We  have  got  past  that  now.  As  Sir  Richard  Webster  said  in 
his  inaugural  address  four  years  ago,  International  arbitration  is 
now  universally  accepted.  If  he  said  that  four  years  ago,  how 
much  more  may  we  say  it  to-day,  when  this  great  Council  of  the 
nations,  meeting  at  The  Hague,  has  solemnly  adopted  a  scheme 
of  which  we  are  told  that  when  Sir  Julian  Pauncefote,  our  English 
First  Representative,  propounded  his  scheme  at  the  Conference, 
one  of  the  delegates  threw  up  his  hands  and  said,  "  Why,  this 
exceeds  all  the  dreams  of  all  the  peace  societies." 

Well,  sir,  we  have  seen  those  dreams  realised,  and  we  cannot 
help  congratulating  ourselves  upon  what  is  after  all  but  the  victory 
of  commonsense  over  prejudice  and  reaction  and  bias. 

I  pass  on  to  the  second  portion  of  this  resolution,  which  deals 
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with  the  features  of  the  scheme.  It  is  unnecessary  to  go  over  them 
again,  but  there  is  one  point  which  I  think  it  is  necessary  to  call 
attention  to,  the  more  so  as  it  has  not  been  especially  referred  to 
in  the  report  of  the  Committee  of  the  American  Bar  Association. 
Hitherto,  whilst  holding  before  us  as  the  ideal  the  desirability  of 
a  great  International  council,  in  the  sense  of  a  Court  representing 
many  nations,  we  have  always  supposed  that  we  must  begin  by 
getting  two  nations  to  agree  together,  and  that  then,  little  by  little, 
we  might  enlarge  the  area  by  getting  one  after  another  of  the 
nations,  who  are  on  especially  friendly  terms,  to  join  in  and  so 
enlarge  the  basis  of  the  tribunal  Starting  from  that  standpoint  it 
was  necessary  to  provide  for  a  body  of  permanent  members,  and 
to  constitute  a  permanent  tribunal,  in  a  sense  different  from  that 
in  which  The  Hague  Conference  proposes  to  establish,  and,  I 
hope,  will  shortly  have  established  an  International  tribunal.  In 
our  first  sub-heading  we  have  avoided  the  word  which  is  used  in 
the  Convention—"  A  Court  of  Arbitration."  We  say, "  The  nomi- 
nation of  a  body  of  men  of  recognised  competency,  etc,  who  will 
be  ready  to  act  as  arbitrators."  I  cannot  help  thinking  that  the 
word  "  Court "  is  a  little  misleading.  A  Court  which  does  not 
meet,  which  has  no  president  and  no  officials,  a  Court  many 
of  whose  members  will  probably  never  in  their  lifetimes  be  called 
upon  to  serve,  is  not  a  Court  in  the  ordinary  sense  of  the  word. 

This  feature  of  the  scheme  must  commend  itself  to  lawyers, 
especially  those  who  have  interested  themselves  in  the  subject  of 
International  law,  as  creating  a  new  ribbon  of  honour  for  the  legal 
profession.  In  the  department  of  International  Law,  which  has 
hitherto  had  no  specially  qualified  and  appointed  exponents,  we 
shall  have  henceforth  a  body  of  men  nominated  by  different 
governments  of  the  civilised  world,  who  will  be  looked  upon  as 
men  devoting  special  time  and  attention  to  these  questions,  and 
who  will  doubtless  do  splendid  work  in  the  direction  of  that 
object  for  which  this  association  was  founded — the  reform  and 
codification  of  the  law  of  nations.  The  Hague  scheme,  by  the 
establishment  of  this  International  body,  makes  it  possible  at  once 
to  start  the  International  tribunal,  and  has  superseded  the  old 
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method,  and  got  rid  of  the  difficulties  connected  with  it — such 
difficulties,  for  instance,  as  that  which  Sir  Richard  Webster  in  his 
inaugural  address  at  our  Brussels  Conference  brought  before  us, 
that  we  need  for  different  kinds  of  disputes  different  classes  of 
men ;  and  that  which  has  been  put  by  Sir  Walter  Phillimore,  that 
you  would  have  a  body  of  men  who  might  have  very  little  work 
to  do,  at  least,  at  first,  who  would  be  planted  in  some  neutral  town 
of  Europe,  who  would  there  form  a  body  apart  and  occupy  a 
position  which  might  not  be  altogether  a  pleasant  or  comfortable 
one. 

Then  I  pass  to  the  third  part,  the  practical  part,  of  our  resolu- 
tion. In  view  of  these  main  features  of  the  scheme,  we  urge  upon 
our  members  throughout  the  world — and  through  them  we  in- 
directly invite  the  public  at  large  to  co-operate  with  us — to  press 
forward  two  things  which  need  to  be  done  to  complete  the  work 
of  The  Hague  Conference.  First  of  all,  there  is  the  ratification 
of  that  Convention  by  the  States  represented.  As  you  are  doubt- 
less aware,  it  is  required  that  the  convention  should  be  ratified  by 
nine  different  States,  and  as  soon  as  they  have  done  so,  it  comes 
into  operation,  and  thereupon  those  nine  States  will  be  called 
upon  to  appoint  their  four  delegates  each  to  this  inchoate 
tribunal. 

That  is  to  be  the  first  step.  Until  that  is  done  the  scheme  is 
still  in  the  air.  I  hope  that  the  effect  of  this  meeting  to-day  will 
be  some  little  contribution  towards  making  this  great  scheme  that 
is  laid  before  the  world  an  effectual  scheme. 

Then  there  is  another  point  which  perhaps  may  have  escaped 
attention,  arising  out  of  Article  18,  which  is  as  follows : 

Art.  1 8. — Independammcnt  des  traites  gen&aux  ou  particuliers  qui  stipulent 
actuellement  l'obligation  da  recours  a  Farbitrage  pour  les  puissances  signatures, 
ces  puissances  se  reservent  de  conclure,  soit  avant  la  ratification  du  present 
acte,  soit  posteneurement,  des  accords  nouveaux,  gen&aux  ou  particuliers, 
en  vue  d'ltendre  l'arbitrage  obligatoire  a  tons  les  cas  qu'elles  jugeront  possible 
de  lui  soumettre. 

When  we  have  got  the  machinery  for  making  use  of  the  Court 
of  Arbitration,  while  it  is  possible  that  when  a  controversy  arises, 
the  parties  agree  to  submit  it  to  the  Court,  and  while  the  very 


(    S»    ) 

fact  that  the  potential  existence  of  the  Court  will  facilitate  the 
settlement  of  disputes  in  that  way,  yet  we  still  feel  that  it  is 
desirable  that  there  should  be  agreements  between  States,  agreeing, 
as  far  as  they  can,  that  all  disputes  between  them  shall  be  sub- 
mitted to  arbitration. 

This  is  a  proposal  which  it  is  a  most  happy  thing  that  we 
should  be  able  to  make  here  to-day.  We  have  many  of  us  felt 
that  it  was  between  the  two  great  Anglo-Saxon  nations  that  it 
would  be  most  appropriate  that  there  should  be  a  beginning  of 
this  great  scheme.  Some  of  us  were  led  to  understand  a  few 
months  ago,  at  Turin,  that  already  two  countries,  neither  of  them 
Anglo-Saxon,  had  anticipated  us.  But  I  think  that  was  a  little 
misunderstanding,  because,  if  I  am  correct,  the  Italo-Argentine 
Treaty  has  not  yet  been  ratified  Therefore  I  think  it  is  still 
possible  that  the  Anglo-Saxon  nations  may  take  the  first  place  in 
establishing  an  International  accord  of  this  kind.  We  in  England 
have  no  doubt  that  Lord  Pauncefote,  our  distinguished  represen- 
tative in  this  country,  when  he  returns  from  his  well-earned 
holiday  after  his  labours  at  The  Hague,  will  come  back  to  your 
country  charged  with  instructions  to  resume,  we  are  all  thankful 
to  say  under  happier  auspices,  those  negotiations  which  so  nearly 
succeeded  two  years  ago.  Whilst  we  propose  our  resolution  in 
terms  which  are  applicable  to  all  the  world,  whilst  as  an  Inter- 
national body  we  should  be  rejoiced  if  Italy  and  the  Argentine 
Republic  or  any  other  States  should  take  the  initiative,  yet 
as  Anglo-Saxons  we  English  and  we  Americans  should  rejoice 
most  of  all  if  it  should  fall  to  the  lot  of  these  two  nations 
to  set  this  grand  example,  for  the  first  time  concluding  and 
actually  ratifying  a  treaty  that  all  disputes  that  may  hereafter 
arise  between  us  shall  be  submitted  to  this  august  body  for 
which  the  Conference  of  The  Hague  has  provided  the  machinery 
(applause). 

Hon.  Judge  Simeon  E.  Baldwin  (Hartford,  Connecticut)  : 
Mr.  President,  it  gives  me  great  pleasure  to  second  the  motion 
to  adopt  this  resolution.    It  gives  me  pleasure  to  think  that  the 
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two  or  three  centuries  which  inevitably  in  human  affairs  precede 
the  adoption  of  any  great  government  reform  are  behind  us,  and 
that  the  world  has  come  to  the  possibility  when  it  can  seriously 
consider  what  was  the  dream  of  Sully  and  others,  centuries  past 
I  think  the  resolutions  are  entirely  wise  and  well  considered  in 
not  attempting  to  express  our  approval  or  disapproval  of  the 
details  of  the  plans  adopted  at  The  Hague  Conference,  but  express 
emphatically  our  approval  of  the  main  features  of  the  scheme 
there  adopted,  and  further  to  adopt  as  the  expression  of  our 
opinion,  the  hope  and  the  intention  to  use  our  efforts,  and  that 
all  the  friends  of  humanity  will  use  their  efforts  to  secure  in 
every  country  the  ratification  of  this  convention  at  The  Hague, 
which  has  now  become  the  pressing  question  of  the  hour  for 
jurists  throughout  the  world. 

And  there  is  a  peculiar  fitness,  Mr.  President,  in  our  considering 
this  report  and  in  acting  upon  these  resolutions  in  this  State  of 
New  York,  for  here,  as  was  suggested  in  the  report  of  Dr.  Darby, 
here,  by  this  State  Bar  Association  of  New  York,  was  first  put  in 
definite  and  formal  shape  the  suggestion  that  there  might  be  an 
International  court  always  open  for  all  suitors  and  nations  who 
might  care  to  invoke  its  jurisdiction.  Some  of  us  in  America 
can  well  recollect  the  ridicule  that  was  thrown  upon  the  plan  in 
some  quarters  three  years  ago  when  it  was  proposed  by  the  State 
Bar  Association  of  New  York.  It  was  opening,  they  said,  a  shop 
of  justice  with  a  sign  out  asking  for  custom. 

Sir,  in  view  of  the  elevation  this  plan  has  secured  at  the  hands 
of  The  Hague  Conference,  it  is  no  shop  of  justice  now.  It  is  a 
temple  of  justice,  with  its  doors  open,  not  soliciting  any  one  to 
enter,  but  commanding  nations  to  enter,  by  the  simple  beauty, 
solidity,  and  grandeur  of  the  structure.  The  Cathedral  of  Milan 
invites  nobody  to  enter,  and  yet  nobody  goes  by  it  And  I 
believe,  sir,  that  as  time  goes  on  the  nations  of  the  earth  will 
be  drawn  more  and  more  within  the  sphere  of  this  new  Inter- 
national court,  compelled  to  come  in  by  the  beauty  of  the  edifice 
and  by  the  solidity  of  the  principles  upon  which  it  rests. 
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Mr.  A.  F.  Morgan  (Leamington) :  Mr.  President,  ladies  and 
gentlemen,  I  most  heartily  support  the  resolution  that  has  been 
submitted  to  the  Association.  I  hail  from  Leamington,  and  I 
mention  that  because  in  Leamington  day  by  day,  through  the 
summer  and  to  some  extent  through  the  winter,  we  have  an 
object  lesson  of  the  union  in  language  as  well  as  other  ways 
between  the  Americans  and  the  English.  In  that  beautiful  town, 
which  is  the  key,  as  it  were,  to  the  town  of  Stratford-on-Avon, 
Americans  are  frequent  visitors,  and  when  we  observe  them, 
typical  fine  grown  men  and  beautiful  women,  we  know  quite  well 
who  they  are  and  where  they  come  from,  as  I  suppose  may  he 
the  case  in  this  town  when  filled  with  Englishmen.  (Applause.) 
But  they  are  worshippers.  They  come  to  worship  at  the  shrine 
of  Shakespeare,  and  we  delight  in  that  bond  of  union  between  us. 

I  do  not  think  it  necessary  that  I  should  say  anything  in 
support  of  the  resolution.  I  have  before  to-day  studied  most 
carefully  every  word  of  the  resolution,  which  I  think  has  been 
most  ably  prepared  by  the  committee,  and  it  has  my  cordial 
support 

I  am  here  representing  the  Peace  Society,  subordinate^  to  my 
excellent  friend,  Dr.  Darby,  the  secretary  of  that  institution*  But 
I  think  I  ought  to  take  this  opportunity  of  submitting  one  sentence 
to  you  from  a  letter  signed  by,  I  may  say,  an  historic  name,  the 
name  of  Councillor  Martineau  of  Birmingham.  We  have  in 
Birmingham  a  peace  society  of  which  they  have  done  me  the 
honour  to  appoint  me  the  vice-president,  and  the  chairman  of  the 
committee,  finding  that  the  peace  committee  had  appointed  me 
to  accompany  Dr.  Darby  to  this  country,  passed  a  resolution 
that  a  complimentary  letter  should  be  written  to  me.  I  desire 
to  read  the  concluding  sentence  of  that  letter,  to  show  you  the 
sort  of  feeling  that  we  have  in  England  responsive  to  all  that 
was  so  eloquently  uttered  yesterday  around  the  festive  board.  I 
am  charged  in  these  words : 

"  Whenever  you  have  opportunity  you  will  certainly  assure 
the  citizens  of  the  great  Republic  that  the  heart  of  England 
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desires  that  the  flags  of  the  two  nations  may  float  side  by 
side  in  the  rivalry  of  honest  love."     (Applause.) 

The  resolution  was  adopted. 

Dr.  W.  Evans  Darby  then  proposed  the  following  further 
resolution : — 

"  III.  The  Conference  decides  that  a  special  committee  be 
appointed  to  examine  in  detail  the  provisions  of  The 
Hague  Conventions  and  to  prepare  a  report  thereon  for 
the  next  Conference." 

Happily,  this  resolution  needs  only  a  few  words  to  commend  it 
to  your  acceptance.  When  the  Conventions  at  The  Hague  have 
been  ratified  they  will  pass  into  the  domain  of  recognised  and 
accepted  International  law,  and  it  is  that  which  the  Association 
has  to  reform  if  possible  and  codify  when  necessary.  What  has 
been  done  at  The.  Hague  is  by  no  means  a  finality.  It  is  the 
beginning  of  a  new  stage  in  the  development  of  International 
arbitration.  If  I  may  refer  to  the  illustration  already  used  by  a 
previous  speaker,  the  good  ship  has  been  launched  and  is  ready 
for  her  voyage,  and  it  is  for  us  now  to  examine  her  construction 
and  her  adaptability  to  the  work  she  will  have  to  da  We 
are  not  so  anxious  to  preserve  secrecy  about  this  ship  as  is  the 
case  with  the  remarkable  craft  which  has  just  reached  your  shores. 
We  are  rather  anxious  that  this  good  ship  shall  be  thoroughly 
overhauled  and  all  that  is  admirable  in  her  construction  recog- 
nised, and  all  that  is  defective  remedied.  Or,  to  change,  the 
figure  in  a  sentence,  human  affairs  are  mutable ;  human  progress 
is  necessarily  so.  This  is  a  beginning,  and  it  is  for  our  Association 
to  prepare  the  way  for  further  developments,  so  that  when  this 
ship  shall  be  superseded  by  another,  that  other  may  be  very 
much  better.  Therefore,  we  desire  that  these  Conventions  shall 
be  thoroughly  studied  and  that  reports  along  the,  lines  of  the 
Association's  work  shall  be  prepared  for  the  next  Conference. 

Hon.  Henry  St.  George  Tucker  (Virginia)  seconded  the 
resolution.     He  said:   Mr.  President  and  Gentlemen, — I  think. 
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the  action  of  The  Hague  Convention  makes  a  distinctive  era  in 
the  history  of  International  arbitration.  It  is  a  milestone,  as  it 
were,  in  human  progress.  Whatever  form  our  labours  may  take 
when  we  shall  have  finished  them,  I  take  it,  sir,  that  the  wisest 
among  us  is  unable  to  foretell,  but  surely  no  substantial  progress 
can  be  made  on  the  lines  of  the  great  subject  which  we  have  so 
much  at  heart  without  constant  recurrence  to  the  wise  and 
prudent  action  of  The  Hague  Conference.  This  being  so 
obviously  the  case,  I  deem  it  unnecessary  to  add  another  word, 
and  shall  satisfy  myself  with  merely  seconding  the  motion  of  the 
honourable  gentleman,  and  I  trust  that  the  resolution  may  be 
unanimously  adopted. 

The  President,  before  putting  the  question,  stated  the  rule  of 
the  Association  to  be  that  the  appointment  of  such  a  special 
committee  rests  with  the  Executive  Council,  so  that  it  would  not 
be  the  course  of  business  to  name  any  names  now ;  but  the 
Council  would  no  doubt  appoint  a  committee  composed  of 
members  of  the  Association  on  both  sides  of  the  Atlantic. 

The  resolution  was  adopted. 

The  President,  before  passing  from  the  subject,  stated  that  a 
paper  had  been  presented  by  Mr.  Le  Roy  Parker  (Buffalo),  and 
that  after  communication  with  that  gentleman,  and  with  his  con- 
sent, it  had  been  decided  to  have  his  paper  referred  directly  to 
the  executive  council  without  further  debate. 

The  paper  was  as  follows  : — 

Enforcement  op  Decisions  of  an  International  Court. 

It  needs  no  preamble  to  introduce  the  single  point  connected 
with  the  subject  of  International  arbitration  which  I  desire  to 
present  to  you,  />.,  the  enforcement  of  arbitral  decisions.  Through 
most  of  recorded  time  the  voice  of  the  holiest  of  men,  of  prince 
and  prelate,  of  philosopher  and  statesman,  of  philanthropist  and 
warrior,  of  diplomat  and  man  of  action  and  affairs,  has  spoken  in 
favour  of  universal  peace,  and  has  condemned  the  warring  of  man 
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with  man.  You  are  all  familiar  both  with  the  arguments  that 
have  made  for  peace  through  all  the  ages,  as  well  as  with  the 
efforts  to  induce  nations  to  war  no  more.  Leagues,  congresses, 
and  conferences  have  met,  debated  and  highly  resolved  that  there 
should  be  no  more  war.  So  universal  has  become  the  sentiment 
in  favour  of  peace,  that  no  ruler  would,  to-day,  dare  to  advocate, 
as  an  abstract  proposition,  the  strife  of  arms  rather  than  the 
conditions  of  peace  for  his  people. 

But,  after  centuries  of  earnest  endeavour  in  this  behalf,  nations 
still  war  against  nations,  or  rest  upon  an  establishment  of  arms, 
the  cost  and  maintenance  of  which  is  utterly  beyond  calculation. 
Methods  for  the  settlement  of  war  breeding  disputes  have  been 
planned,  and  have  even  been  formally  adopted  among  nations, 
but  without  lasting  effect  Their  binding  force  has  been  like 
ropes  of  sand.  Leagues,  conventions,  treaties  have  alike  been 
broken  whenever  interest  dictated. 

Honour  has  not  compelled  the  observance  of  obligations  among 
nations  any  more  than  it  has  among  men.  Yet  men  suffer 
penalties  at  the  hands  of  the  law  for  its  violation.  The  judgments 
of  courts  of  law  are  enforced  by  law.  Law  would  be  impotent 
without  some  provision  for  its  enforcement 

So  universal  has  the  feeling  grown  that  the  Powers  will  not 
observe  the  law  of  treaties  or  conventions,  that  the  world  shrugs 
its  shoulders  and  smiles  at  the  attempt  to  substitute  arbitration 
for  arms,  with  the  expectation  that  the  Power  decided  against  will 
in  all  cases  obey  the  decision  of  the  arbitral  tribunal.  It  says: 
"  How  Utopian  is  the  court  of  arbitration  whose  decisions  may 
or  may  not  be  obeyed  at  a  mere  caprice,  but  which  cannot  be 
enforced." 

The  late  Conference  at  The  Hague,  after  making  provision  for 
voluntary  arbitration  between  nations,  made  no  provision  for  the 
carrying  out  of  the  decree  or  award  of  the  arbitrators. 

The  only  reference  to  this  point  in  the  "  Project  of  Convention 
for  the  peaceful  regulation  of  International  Conflicts,"  which  was 
accepted  by  the  Conference  and  is  to  be  submitted  to  the 
different  Powers  represented  there  for  their  approval,  is  contained 
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in  Article  17,  which  provides  ttyat  "The  arbitral  convention 
involves  an  engagement  to  submit  in  good  faith  to  the  arbitral 
decision."    This  is  substantially  repeated  in  Article  30. 

This  is  not  enough.  Provision  should  be  made  for  some  method 
of  enforcing  such  decisions.  The  Powers  having  once  adopted 
the  principle  of  arbitration  and  provided  a  suitable  tribunal,  and 
any  two  or  more  having  submitted  their  controversy  for  decision, 
the  decrees  of  that  tribunal  should  be  made  potent  by  some 
proper  mode. of  compelling  obedience  to  them  if  obedience  is 
refused. 

The  principle  of  arbitration  may  fairly  be  said  to  have  received 
the  recognition  and  endorsement  of  every  civilised  nation. 
Arbitration  signifies  an  adjustment  of  disputed  points  and  a 
decision.  A  decision  to  be  of  any  effect  must  be  complied  with 
or  enforced.       . 

How,  then,  may  that  decision  be  enforced  ? 

It  may  be  assumed,  if  you  please,  that  nine  out  of  ten  or 
ninety-nine  out  of  every  one  hundred  decisions  will  be  complied 
with  in  good  faith  by  the  nation  decided  to  be  in  the,  wrong ;  but 
how  about  the  tenth  or  one  hundredth  case?  Must  that  one 
remain  unperformed  ?  The  uncertainty  of  reaping  the  benefits  of 
an  arbitral  award  may  well  deter  the  Powers  from  resorting  to 
arbitration.  But  if  each  Power,  the  weakest  as  well  as  the 
strongest,  knows  that  it  will  not  t?e  obliged  to  collect  its  own 
judgment  by  force,  in  the  event  of  the  refusal  of  the  defeated  one 
to  perform,  and  that  it  may  rely  upon  the  whole  force  of  the 
signatory  Powers,  mor^l  or  otherwise,  to  compel  compliance,  then 
submission  of  controversies  to  arbitration  will  possess  an  element 
of  reality  which  will  remove  them  out  of  the  realm  of  dreams  and 
will  make  them  as  freely  resorted  to  as  are  actions  at  law  for  the 
enforcement  of  civil  rights. 

It  is  the  certainty  of  the  enforcement  of  the  decrees  of  justice, 
not  the  mere  declaration  of  them,  that  gives  confidence  to  those 
who  seek  its  tribunals. 

I  believe  that  provision  should  be  made  in  the  scheme  of  a 
permanent  tribunal  for  arbitration,  by  which  the  decision  or  award 
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of  the  arbitrators,  when  once  an  arbitral  convention  is  entered 
into  by  two  Powers  and  submitted,  should  depend  for  its  enforce- 
ment, not  alone  upon  the  good  faith  of  the  parties,  but  should 
be  subject  to  enforcement  by  the  joint  act  of  the  signatory 
Powers. 

How  that  act  shall  operate — what  sheriff  or  grand  marshal, 
with  what  force,  shall  enforce  the  mandate  of  the  High  Court 
of  Nations,  may  not  easily  be  determined,  but  if  it  is  the  will 
of  the  Powers  to  make  such  provision,  the  way  can  easily  be 
found. 

The  Powers  have  never  yet  been  at  a  loss  how  to  enforce  their 
demands  nor  how  to  redress  their  injuries.  Disarmament  will  not 
mean  the  entire  abrogation  of  military  and  naval  forces.  They 
will  still  be  needed,  in  greatly  reduced  degree,  as  a  police  force 
for  the  prevention  of  internal  disorder,  and  may  be  used,  as  a  last 
resort,  to  compel  a  recalcitrant  nation  to  obey  the  decision  of  the 
Court  to  which  it  has  referred  its  cause  of  action. 

A  declaration  of  non-intercourse  by  the  Powers  will  bring  the 
most  refractory  nation  to  terms,  and  in  this  pacific  way  obedience 
be  compelled. 

If,  after  the  submission  and  decision  of  an  International  question 
by  the  Court  of  Arbitration,  either  of  the  parties  refuses  to  abide 
by  its  decision,  would  not  a  withdrawal  of  all  International 
recognition  by  the  other  Powers,  and  the  closing  of  all  ports 
to  the  commerce  of  the  non-complying  Power,  be  a  wholly 
justifiable  act  ? 

If  the  project  for  arbitration,  when  approved  by  the  several 
Powers,  should  contain  an  article  to  the  effect  that  in  case  of 
a  Power  failing  to  submit  in  good  faith  to  the  arbitral  decision,  it 
shall  be  the  duty  of  all  the  other  signatory  Powers  to  sever  all 
relations,  diplomatic  and  commercial,  with  such  Power,  I  venture 
to  assert  that  no  instance  would  ever  occur  of  a  nation  refusing  to 
obey  the  mandate  of  the  arbitrators. 
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Immunity  of  Private  Property  at  Sea  from  Capture 
during  War. 

Mr.  Charles  Henry  Butler  (New  York)  then  read  the 
following  paper : — 

The  Position  of  the  United  States  in  regard  to  Free- 
dom of  Private  Property  on  the  Sea  from  Capture 
during  War. 

Mr.  President  and  Members  of  the  International  Law 
Association  : 

Permit  me  to  express  my  appreciation  of  the  honour  which  has 
been  conferred  upon  me  in  affording  the  opportunity  of  addressing 
this  Association,  whose  roll  of  membership  is  a  list  of  the  ablest 
exponents  of  the  highest  branch  of  jurisprudence. 

To  venture  to  express  any  opinion  upon  any  subject  of  Inter- 
national Law  would  indeed  be  presumptuous  on  my  part,  while  in 
the  presence  of  this  audience,  but  possibly  it  may  be  within  my 
power  to  present  a  brief  review  of  the  facts  relating  to  the  subject- 
matter  upon  which  I  have  been  so  kindly  invited  to  address  you. 
The  subject  is  one  full  of  interest  to  us  all,  not  only  from  a  legal, 
but  from  a  practical,  standpoint. 

That  war  must,  and  will,  continue  to  exist  is  inevitable ;  war 
for  conquest,  war  for  revenge,  war  for  settlement  of  financial  or 
boundary  questions  may  possibly  be  averted  by  the  establishment 
of  International  tribunals,  but  even  if  the  most  sanguine  expecta- 
tions in  that  direction  were  realised,  war  would  still  remain  as  the 
final  expedient  for  enforcing  the  awards  of  those  tribunals — in  fact 
as  a  form  of  police  power,  if  as  nothing  else. 

The  Peace  Conference  at  The  Hague  accomplished  much. 
Mr.  John  Bassett  Moore  has  done  more  than  anyone  else  towards 
hastening  the  consummation  of  a  general  system  of  International 
arbitration  by  his  history  of  the  arbitrations  to  which  the  United 
States  has  been  a  party,  and  which  shows  that  such  a  system  is 
not  only  practicable,  but  that  on  over  fifty  occasions  in  the 
life  of  a  single  nation  the  plan  has  been  satisfactorily  resorted  to. 
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"  In  time  of  peace  prepare  for  war M  is  a  universally  adopted 
principle  which  may  have  a  double  interpretation.  To  the  mind 
of  departmental  military  or  naval  officers  it  properly  means 
strengthened  armament,  offensive  and  defensive,  on  land  and  on 
sea,  best  adapted  to  resist,  and  to  destroy  the  forces  of  the 
possible  enemy,  as  well  as  elaborate  preparations  and  increased 
facilities  for  the  rapid  and  effective  mobilisation  of  troops. 

To  organisations  such  as  this,  an  entirely  different  meaning  is 
conveyed  by  those  words,  u  In  time  of  peace  prepare  for  war? 
It  means,  before  the  battle  cry  is  sounded,  while  nations  are  at 
peace  with  each  other,  while  existing  circumstances  tend  to 
harmony  and  facilitate  adjustment,  to  make  every  possible  effort 
to  extend  those  ameliorating  and  restraining  influences  that  have 
already  done  so  much  to  mitigate  the  horrors  of  war,  that,  when 
at  last — and  may  they  long  be  averted — we  again  hear  of  wars 
and  rumours  of  wars,  we  may  also  feel  that  not  only  has  every 
effort  been  made  to  prevent  them  altogether,  but  also,  as  far  as 
possible,  to  confine  their  operations  and  effects,  and  to  mitigate 
their  horror  and  burdens. 

There  can  be  no  doubt  that  amongst  the  greatest  desiderata  in 
this  respect  are  the  relief  of  non-combatant  citizens  of  the 
belligerent  powers  from  burdens  and  suffering,  and  the  confine- 
ment, as  for  as  possible,  of  the  operations  of  war  to  the  regularly 
organised  military  and  naval  forces  of  the  belligerents.  Un- 
doubtedly individuals  must  suffer — that  is  one  of  the  evils  of  war 
that  cannot  be  averted — but  the  general  rules  should  be  so  framed 
that  unnecessary  suffering  and  loss  can  be  averted. 

This,  to  a  great  measure,  has  been  effected  on  land,  but  the 
laws  of  naval  warfare  are  not  as  far  advanced  by  any  means  as  are 
the  laws  and  rules  which  regulate  armies  in  the  field. 

Owners  of  private  property  on  land  undoubtedly  suffer  great 
and,  in  many  cases,  irremediable  damage — take  the  result,  for 
instance,  of  a  bombardment  That  is  a  misfortune  that  cannot 
be  helped,  and  no  matter  what  rules  in  regard  to  capture  might 
be  adopted,  in  the  case  of  the  bombardment  of  a  seaport,  ships 
and  their  cargoes  would  be  equally  liable  to  destruction,  and  the 
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individual  owners  equally  liable  to  sustain  the  loss.  But  the 
great  difference  is,  that  title  to  ground  and  property  on  land  does 
not  pass  by  capture,  and  title  to  maritime  property  does  pass,  and 
does  so  merely  on  account  of  enemy  ownership,  by  reason  of 
capture.  After  the  bombardment  above  referred  to,  and  the 
capture  of  the  town  by  the  bombarders,  owners  of  property  on 
land  are  unaffected  except  so  far  as  they  may  have  suffered 
damage,  while  all  the  vessels  in  the  harbour  together  with  their 
cargoes  become  lawful  prize  of  war  and  the  titles  thereto  pass 
simply  on  account  of  enemy  ownership,  even  as  to  those  that  took 
no  part  whatever  in  the  defence  of  the  port 

It  is  this  great  difference  as  to  title  that  appeals  most  forcibly 
to  the  minds  of  those  who  are  trained  in  the  science  of  fine 
distinctions,  and  there  can  be  no  doubt  that  the  best  way  to 
attain  the  object  we  all  desire  is  to  eliminate  that  distinction. 
Rules  and  regulations  must  be  made  as  to  blockade,  contraband 
and  right  of  search ;  those  belligerent  rights  must  be  maintained, 
but  the  owners  of  maritime  property  should,  as  to  title  and  owner- 
ship, be  placed  upon  the  same  footing  as  the  owners  of  property 
upon  the  land. 

It  is  not  the  purpose  of  this  paper  to  advance  any  arguments  in 
favour  of  the  freedom  of  private  and  unoffending  property  on  the 
sea  from  capture  during  war,  from  either  the  standpoints  of 
humanity  or  expediency.  It  will  be  assumed  at  the  outset  that 
this  honourable  Association  is  unquestionably,  as  an  organisation, 
in  thorough  sympathy  with  the  movement,  which  has  lately  had 
such  an  impetus  given  to  it,  to  make  the  rules  of  warfare  on  the 
sea  as  favourable  for  non-combatants  as  are  the  rules  of  warfare 
on  the  land  in  that  respect 

The  object  is  to  show  that  from  its  first  inception  as  a  nation, 
the  United  States  has  always  been,  as  it  now  is,  in  favour  of  the 
abolition  of  capture  of  private  property ;  that  it  has  consistently, 
and  without  regard  to  existing  conditions,  always  supported  the 
principle  and  has  always  been,  as  it  is  now,  ready  and  anxious  to 
adopt  the  rule  for  itself,  and  to  have  all  other  maritime  nations 
adopt  it,  but  to  do  so  in  such  a  manner  that  it  will  not  be  a  mere 
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temporary  expedient,  or  confined  in  its  effects  to  any  particular 
war,  or  between  any  particular  nations,  by  special  proclamations, 
treaties  or  provisions,  but  as  a  general  rule  of  maritime  warfare 
between  all  nations,  for  all  time,  in  fact,  as  a  recognised  rule  of 
International  Law. 

In  the  brief  time  allotted  for  the  delivery  of  this  address,  it  will 
be  impossible  to  narrate  in  detail  the  history  of  the  American 
position  on  this  subject,  but  references  will  be  given  which  will 
enable  those  who  desire  to  further  pursue  the  investigation  to 
find  the  documents  which  are  evidence  of  the  steadfast  and 
consistent  efforts  of  the  United  States  in  this  respect,  and  which 
have  been  exerted  for  the  benefit,  not  only  of  our  own  merchant 
marine,  but  of  all  the  peaceful  commerce  of  the  world. 

Attention  is  also  called  to  a  compilation  of  data  relating  to  this 
subject,  which  was  compiled  by  the  writer  of  this  article  for  the 
Secretary  of  State  during  May  of  this  year,  and  which  was  trans- 
mitted by  him  to  the  representatives  of  the  United  States  at  The 
Hague  in  the  recent  Peace  Conference.  Copies  of  this  compilation 
have  been  deposited  in  the  library  of  this  Association. 

Delegates  are  gathered  here  from  all  the  maritime  nations  of 
the  world.  This  is  not  an  occasion  for  the  exultation  of  the 
representatives  of  one  nation  over  those  of  another,  or  for  any 
self-laudation,  but  surely  no  one  here  will  begrudge  to  the 
United  States  the  honour  that  justly  belongs  to  it,  of  being  the  only 
nation  whose  government  for  over  a  century  has  always  main- 
tained the  same  position  in  regard  to  this  question,  and  which, 
during  that  period,  has  more  often  than  any  other  government 
endeavoured  to  obtain  the  co-operation  of  the  other  maritime 
Powers  in  adopting  it 

For  the  whole  of  that  period  there  has  been  a  conflict  in  foreign 
countries  between  commerce,  on  the  one  side,  fighting  for  im- 
munity, and  diplomacy,  on  the  other  side,  holding  on  the  status 
quo,  ever  fearing  to  yield  any  of  the  rights  of  war  lest  in 
some  way  or  other  it  might  be  detrimental  to  governmental 
interests. 

In  Great  Britain  the  owners  of  hundreds  of  thousands  of  tons 
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of  shipping,  scattered  over  the  face  of  the  globe,  valued  with  their 
cargoes  at  hundreds  of  millions  pounds  sterling,  have  constantly 
urged  the  adoption  by  England  of  the  rule,  but  have  failed  in 
getting  their  own  Government  to  favour  it.  France,  Russia, 
Germany,  Italy  and  other  nations  from  time  to  time  have  ap- 
parently favoured  the  rule,  but  at  other  times  have  receded  from 
that  position.  To  the  United  States  alone  belongs  the  honour  of 
having  steadfastly  upheld  it 

Benjamin  Franklin  was  amongst  the  first  to  enunciate  the  rule 
that  private  vessels  laden  with  private  goods  should  be  unmolested 
in  time  of  war. 

As  early  as  1783  he  expressed  himself  in  a  letter  to  Mr.  Oswald, 
one  of  the  British  Plenipotentiaries,  who,  with  our  commissioners, 
framed  the  treaty  that  made  the  United  States  a  friendly  neighbour 
of  Great  Britain,  as  follows  : 

"  It  is  for  the  interest  of  humanity  in  general  that  the  occasions  of  war  and 
the  inducements  to  it  should  be  diminished.  If  rapine  is  abolished,  one  of  the 
encouragements  to  war  is  taken  away,  and  peace  therefore  more  likely  to 
continue  and  be  lasting.  The  practice  of  robbing  merchants  on  the  high  seas, 
a  remnant  of  the  ancient  piracy,  though  it  may  be  accidentally  beneficial  to 
particular  persons,  is  far  from  being  profitable  to  all  engaged  in  it  or  to  the 
nation  that  authorizes  it." 

He  also  suggested  the  following  article  for  the  treaty  then  under 
discussion: 

"That  if  war  shall  arise  between  Great  Britain  and  the  United  States, 
which  God  forbid.  .  .  .  All  merchants  or  traders  with  their  unarmed  vessels 
employed  in  commerce,  exchanging  the  products  of  different  places,  and 
thereby  rendering  the  necessaries,  conveniences  and  comforts  of  life  more  easy 
to  obtain,  and  more  general,  shall  be  allowed  to  pass  freely  unmolested ;  and 
that  neither  of  the  Powers  shall  grant  or  issue  any  commission  to  any  private 
armed  vessel,  empowering  them  to  take  or  destroy  such  trading  ships  or 
interrupt  said  commerce." 

This  provision,  however,  was  not  adopted  in  the  treaty.  How- 
much  better  it  would  have  been  for  Great  Britain  to  have  accepted 
this  article  was  demonstrated  less  than  thirty  years  afterwards, 
when,  during  the  war  of  181 2,  the  Power  whose  offer  to  waive 
that  belligerent  right  of  naval  warfare  had  been  refused  swept 
down  upon  British  commerce  all  over  the  world,  and  in  less  than 
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thirty  months  captured  or  destroyed  more  than  twenty-five 
hundred  vessels,  which  with  their  cargoes  amounted  in  value 
to  millions  of  pounds  sterling. 

The  announcement  made  by  Franklin  in  his  letter  to  Oswald 
was  not  his  personal  opinion  only,  but  was  the  principle  which 
had  been  adopted  by  this  government  as  national  policy,  and  two 
years  later  he  again  attempted  to  procure  a  treaty  with  Great 
Britain  to  the  same  effect  He  wrote  to  Mr.  Benjamin  Vaughan 
in  1785  as  follows: 

"It  is  high  time  for  the  sake  of  humanity  that  a  stop  were  put  to  this 
enormity.  The  United  States  of  America,  though  better  situated  than  any 
European  nation  to  make  profit  by  privateering,  are,  as  far  as  in  them  lies, 
endeavouring  to  abolish  the  practice  by  offering  in  all  their  treaties  with  other 
Powers  an  article  engaging  solemnly  that  in  case  of  future  war  no  privateering 
shall  be  commissioned  on  either  side,  and  that  unarmed  merchant  ships  on 
both  sides  shall  pursue  their  voyage  unmolested.  This  will  be  a  happy 
improvement  of  the  law  of  nations.  The  humane  and  the  just  cannot  but 
wish  general  success  to  the  proposition." 

In  the  same  year  he  concluded,  with  the  co-operation  of  his 
fellow-plenipotentiaries,  Thomas  Jefferson  and  John  Adams,  a 
treaty  with  the  King  of  Prussia,  which  included  the  provision 
which  had  been  rejected  by  the  British  Commissioners. 

During  the  entire  period  of  one  hundred  and  sixteen  years  which 
had  elapsed  since  Benjamin  Franklin  first  formally  announced 
the  American  position  on  this  question,  the  policy  of  the  United 
States  has  remained  exactly  the  same  as  it  was  then,  and  is  now. 

This  Government  is  ready  to  meet  any  or  all  of  the  other 
maritime  Powers,  in  particular  or  general  treaties ;  abolishing  the 
rule  of  capture  of  private  and  unoffending  commerce. 

After  the  War  of  181 2,  the  subject  was  again  taken  up  by 
President  Monroe,  and  John  Quincy  Adams,  who  was  then 
Secretary  of  State.  In  1823  and  1824,  Mr.  Monroe  referred,  in 
his  annual  messages,  to  efforts  then  being  made  to  induce  the 
European  powers  to  mutually  adopt  the  rule.  He  regretted  that 
no  treaty  had  as  yet  been  actually  negotiated,  but  added :  "  The 
policy  will,  it  is  presumed,  be  persevered  in,  and  in  the  hope  that 
it  will  be  successful." 
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While  Secretary  of  State,  Mr.  Adams  instructed  all  of  our 
Ministers  in  Europe  to  urge  the  abolition  of  capture  upon  the 
Governments  to  which  they  were  respectively  accredited  In  his 
instructions  to  Mr.  Richard  Rush,  who  then  represented  us  at 
the  Court  of  St  James,  he  said  in  July,  1823 : 

"  Our  object  is  not  retrospection  of  the  past,  but  forecast  of  the  future.  .  .  . 
It  has  been  remarked  that,  by  the  usages  of  modern  war,  the  private  property 
of  an  enemy  is  protected  from  seizure  or  confiscation  as  such,  and  private  war 
itself  has  been  almost  universally  exploded  upon  tfu  land.  By  an  exception, 
the  reason  of  which  it  is  not  easy  to  perceive,  the  private  property  of  an  enemy 
upon  the  sea  has  not  so  fully  received  the  benefit  of  the  same  principle.  Private 
war,  banished  by  the  tacit  and  general  consent  of  Christian  nations  from  their 
territories,  has  taken  its  last  refuge  upon  the  ocean,  and  there  continues  to 
disgrace  and  afflict  them  by  a  system  of  licensed  robbery,  bearing  all  the  most 
atrocious  characteristics  of  piracy.  .  .  .  We  have  been  encouraged  to  present 
this  plan  for  a  great  improvement  in  the  law  of  nations  and  amelioration  of 
the  condition  of  human  kind,  by  the  proposal  deliberately  made  by  the 
French  Government  to  establish  the  principle  during  the  present  war  with 
Spain.  The  result  of  the  abolition  of  private  maritime  war  would  be  the 
co-incident  abolition  of  maritime  neutrality.  By  this  the  neutral  nations 
would  be  the  principal  losers,  and  sensible  as  we  are  of  this,  we  are  still 
anxious,  from  higher  motives  than  mere  commercial  gain,  that  the  principle 
should  be  universally  adopted.  We  are  willing  that  the  world,  in  common 
with  ourselves,  should  gain  in  peace  whatever  we  may  lose  in  profit." 

At  one  time  it  seemed  as  though  President  Monroe's  hopes  of 
success  would  be  realised.  Chateaubriand,  who  was  then  at  the  head 
of  the  French  Government,  expressed  himself  as  willing  to  accede 
to  the  proposition  if  the  other  Powers  did,  and  referring  to  the 
proclamation  made  by  the  King  of  France  during  the  then  recent 
war  with  Spain,  announcing  that  only  vessels  of  war,  pirates  and 
corsairs,  would  be  pursued  and  captured,  he  said : 

( '  If  the  trial  successrully  made  by  France  can  induce  all  governments  to 
agree  on  the  general  principle  which  shall  place  wise  limits  to  maritime 
operations,  and  be  in  accordance  with  the  sentiments  of  humanity,  His 
Majesty  will  congratulate  himself  still  more  in  having  given  the  salutary 
example,  and  in  having  proved  that  without  compromising  the  success  of  war, 
its  scourge  can  be  abated." 

Count  Nesselrode,  who  then  so  ably  administered  the  foreign 
affairs  of  Russia,  expressed  his  sympathy  with  the  plan  proposed 
and  made  his  famous  remark  which  was  referred  to  in  the  presen- 
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tation  of  the  matter  by  our  Minister,  Mr.  White,  at  the  recent 
Conference  at  The  Hague  that 

"as  soon  as  the  powers  whose  consent  is  indispensable  shall  have  shown  the 
same  disposition,  the  Emperor  will  not  he  wanting  in  authorising  his  ministers 
to  discuss  the  different  articles  of  an  act  which  will  be  a  crown  of  glory  to 
modern  diplomacy." 

The  responsibility  of  the  failure  of  the  negotiations  of  1823  and 
1824  must  fall  upon  England  Had  the  proposition  so  forcibly 
presented  by  Secretary  Adams  and  Mr.  Rush  been  accepted,  the 
scourge  of  warfare  upon  the  sea  would  have  been  abated  three- 
quarters  of  a  century  ago.  The  refusal  then  to  entertain  the 
matter,  or  discuss  it  at  all,  has  resulted  in  the  perpetuation 
upon  the  sea  of  practices  which,  for  nearly  a  century,  have  been 
abolished  upon  land. 

In  1826,  after  Mr.  Adams  had  been  elected  to  the  Presidency, 
another  opportunity  was  offered  to  the  United  States  to  reiterate 
the  policy  which  he  had  endeavoured  to  put  into  practical 
operation  while  Secretary  of  State.  His  successor  in  that  office 
was  Henry  Clay,  who  was  thoroughly  in  sympathy  with  his  chief 
on  this  point  The  United  States  was  represented  at  the  Panama 
Congress  in  1826.  In  his  instructions  to  our  delegates  to  that 
assembly,  which  was  to  consider  many  matters  of  paramount 
importance  to  all  the  republics  of  the  Western  Hemisphere, 
Mr.  Clay  referred  at  length  to  the  principles  involved  in 
the  freedom  of  private  property  from  capture  on  the  sea.  He 
said  : 

"  The  President  wishes  you  to  bring  forward  those  principles  on  an  occa- 
sion so  auspicious  as  this.  .  .  .  Scarcely  any  circumstance  would  tend  more 
to  exalt  the  character  of  America  than  that  of  uniting  its  endeavours  to  bring 
up  the  arrears  of  civilisation  as  applied  to  the  ocean,  to  the  same  forward 
point  which  it  has  obtained  on  the  land,  and  thus,  rendering  men  and  their 
property  secure  against  all  human  injustice  and  violence,  leave  them  exposed 
only  to  the  action  of  those  storms  and  disasters,  sufficiently  perilous,  which 
are  comprehended  in  the  dispensations  of  providence.  .  .  .  Private  property 
of  an  enemy  is  protected  when  on  land  from  seizure  and  confiscation.  Those 
who  do  not  bear  arms  there  are  not  disturbed  in  their  vocations.  Why  should 
not  the  same  humane  exemptions  be  extended  to  the  sea  ?  .  .  .  This  has  been 
an  object  which  the  United  States  have  had  much  in  heart  since  they  assumed 
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their  place  among  the  nation*.  (Mr.  Clay  then  quotes  from  Franklin's  letters 
to  Oswald  and  Vaughan.)  What  the  sagacious  forecast  of  that  illustrious 
man  enabled  him  to  anticipate,  at  that  early  day  of  our  national  existence,  has 
been  fully  confirmed  in  our  subsequent  papers.  We  are  better  situated  than 
any  other  nation,  and  in  the  event  of  war  we  now  have  ample  means  to 
enable  us  to  make  profit  by  privateering.  But,  faithful  to  our  principles,  we 
now  offer  in  our  maturer  and  stronger  condition  the  same  stipulations  which 
were  offered  by  Franklin  and  other  American  negotiators,  but  which  might 
then  have  been  attributed  to  our  infancy  and  weakness." 

These  words  written  by  Henry  Clay  seventy-three  years  ago 
might  well  be  used  to-day  to  express  the  position  assumed  by  the 
United  States  at  the  Conference  at  The  Hague. 

The  Panama  Congress  did  not  materialise  any  great  results  in 
this  or  any  other  direction.  Let  us  hope  that  the  results 
achieved  by  the  illustrious  Congress,  in  whose  deliberations  we 
have  all  taken  so  much  interest,  will  be  more  substantial.  Surely 
we  will  not  be  disappointed. 

During  the  administration  of  President  Pierce,  while  Mr.  Wm. 
L.  Marcy  was  Secretary  of  State,  the  voice  of  the  United  States 
was  again  heard  on  several  occasions  urging  the  adoption  of  what 
this  time  came  to  be  known  as  the  American  principle. 

The  War  of  the  Crimea  had  thrown  the  whole  commercial 
world  into  confusion.  Questions  in  regard  to  neutral  ships  laden 
with  enemies'  goods,  and  enemies'  ships  bearing  neutral  goods, 
were  so  serious  that  commerce  gained  her  greatest  victories  of  the 
century.  Early  in  the  war  England  announced  her  intention  of 
confining  her  operations  to  the  regularly  organised  forces, 
naval  and  military,  of  the  enemy ;  the  other  Powers  followed 
her  example. 

Mr.  Marcy,  on  receiving  notice  of  this  determination,  expressed 
his  gratification,  but  declared  that  the  rule  should  be  announced 
not  as  a  limited  one,  applicable  only  to  existing  hostilities,  and 
subject  to  revocation,  but  as  a  general  rule  of  International 
Law. 

At  the  close  of  the  War,  in  1856,  the  representatives  of  the 
belligerent  Powers  met  in  Paris  and  framed  and  announced  the 
famous  Declaration  of  Paris,  which  has  freed  neutral  ships  and 
neutral  goods  from  the  danger  of  capture  so  long  as  they  preserve 
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their  neutrality,  and  which,  so  far  as  the  signatory  Powers  are 
concerned,  has  abolished  privateering. 

The  four  rules  of  that  Declaration  are  too  well  known  to  need 
repetition  to  this  audience,  and  Mr.  Marcy's  refusal  to  accede  to 
them  was  a  surprise  and  a  disappointment  to  many. 

But  his  refusal  was  consistent  with  the  announced  and  ever- 
adhered-to  policy  of  the  United  States,  as  he  offered  to  accede  to 
all  the  articles  relating  to  freedom  of  neutral  ships  and  neutral 
goods  separately,  also  to  the  article  abolishing  privateering,  pro- 
vided that  the  words  were  added,  "  and  that  the  private  property 
of  the  subjects  or  citizens  of  a  belligerent  on  the  high  seas  shall 
be  exempted  from  seizure  by  public  armed  vessels  of  the  other, 
except  it  be  contraband." 

President  Pierce  had  already  announced  the  position  of  the 
United  States  in  this  respect  in  his  message  of  December,  1854, 
in  which  he  said : 

"  The  proposal  to  surrender  the  right  to  employ  privateers  is  professedly 
founded  upon  the  principle  that  private  property  of  unoffending  non-com- 
batants, though  enemies,  should  be  exempt  from  the  ravages  of  war ;  but  the 
proposed  surrender  goes  but  little  way  in  carrying  out  that  principle,  which 
equally  requires  that  such  private  property  should  not  be  seized  or  molested 
by  national  ships  of  war.  Should  the  leading  Powers  of  Europe  concur  in 
proposing  as  a  rule  of  international  law,  to  exempt  private  property  upon  the 
ocean  from  seizure  by  public  armed  cruisers  as  well  as  by  privateers,  the 
United  States  will  readily  meet  them  upon  that  broad  ground." 

In  replying  to  the  Count  de  Sartiges,  who  represented  the 
original  signatory  Powers,  in  obtaining  the  accession  of  other 
nations  to  the  Declaration,  Mr.  Marcy  quoted  the  above  statement 
of  President  Pierce,  and  stated  that 

"The  reasons  in  favour  of  the  doctrine  that  private  property  should  be 
exempted  from  seizure  in  the  operations  of  war  are  considered  in  this  en- 
lightened age  so  controlling  as  to  have  secured  its  partial  adoption  by  all 
civilised  nations  ;  but  it  would  be  difficult  to  find  any  substantial  reasons  for 
the  distinction  now  recognised  in  its  application  to  such  property  on  land,  and 
to  that  which  is  found  upon  the  ocean.  If  it  be  the  object  of  the  Declaration 
adopted  at  Paris  to  abolish  this  distinction  and  to  give  the  same  security  from 
the  ravages  of  war  to  the  property  of  belligerent  subjects  on  the  ocean,  as  is 
now  accorded  to  such  property  upon  the  land,  the  Congress  at  Paris  has 
fallen  short  of  the  proposed  result,  by  not  placing  individual  effects  of 
belligerents  beyond  the  reach  of  public  armed  ships  as  well  as  privateers." 
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The  accession  of  the  United  States  to  the  neutrality  articles 
separately  was  declined,  as  was  also  the  proposition  to  add  the 
exemption  of  private  property  to  the  privateering  article,  on  the 
ground  that  the  accession  of  Powers  could  only  be  in  solido,  and 
to  the  Declaration  as  originally  signed.  The  Count  de  Sartiges, 
of  course,  had  no  power  to  alter  any  of  the  articles,  or  to  accept 
accessions,  except  as  provided  in  the  Declaration  itself.  A  new 
conference  would  have  been  necessary — it  was  never  called. 
To-day  the  United  States  is  not  a  party  to  the  Declaration,  and 
although  it  respects  the  inviolability  of  neutral  ships  and  goods, 
and  does  not  issue  letters  of  marque,  it  does  so,  not  as  other 
nations,  because  they  are  bound  by  the  Declaration,  but  in 
pursuance  of  its  long-announced  doctrine  and  policy  in  those 
respects,  or  under  special  treaty-provisions  with  individual 
nations. 

From  time  to  time  the  United  States  has  still  urged  the  modi- 
fication, or  rather  the  expansion,  of  the  first  article  of  the  Declara- 
tion as  prepared  in  1856.  At  one  time  it  seemed  as  though  it 
would  have  the  co-operation  of  England.  Immediately  after  the 
promulgation  of  the  Declaration  Viscount  Palmerston,  then  in 
Lord  Clarendon's  Ministry,  hastened  to  Liverpool  and  addressed 
an  enthusiastic  meeting  of  merchants  and  shipowners,  congratu- 
lating them  upon  the  success  of  the  negotiations,  so  far  as  neutral 
property  was  concerned,  and  assuring  them  that  in  the  near 
future  all  private,  and  non-offending,  commerce  would  be  exempt 
from  seizure. 

The  success  of  the  movement  seemed  assured,  but  though 
pressure  of  the  strongest  kind  was  brought  to  bear  upon  Her 
Majesty's  Government,  no  results  were  obtained,  and  when  six 
years  later,  in  1862,  the  matter  was  brought  up  in  Parliament,  and 
some  of  the  strongest  men  of  the  day,  notably  Mr.  John  Bright, 
urged  the  adoption  of  the  American  proposition,  the  Government 
refused  to  entertain  it;  Lord  Palmerston,  then  again  in  power, 
receded  from  the  position  he  had  taken  before  the  Liverpool 
merchants,  and  declared  that  the  plan  of  exemption  would  be  a 
fatal  policy  for  his  Ministry  to  adopt 
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So  bright,  however,  was  the  outlook  during  Mr.  Buchanan's 
administration  that,  in  1858,  the  treaty  concluded  with  Bolivia 
contained  a  provision  which  contemplated  a  later  agreement  to 
relinquish  the  right  of  capturing  private  property  upon  the  high  seas. 

During  the  civil  war  of  the  United  States,  the  right  to  capture 
private  property  was  exercised  with  terribly  disastrous  results  to 
both  the  United  States  and  Great  Britain.  This  might  have  been 
averted  had  Great  Britain  accepted  the  renewed  offer  made  by 
Mr.  Seward  to  accede  to  the  Declaration  of  Paris  on  the  terms 
proposed  by  Mr.  Marcy. 

Confederate  cruisers  fitted  out  in  British  ports,  or  receiving 
supplies  therein,  captured  and  destroyed  hundreds  of  vessels  and 
millions  of  dollars  worth  of  cargo.  Eventually,  England  was,  by 
the  award  of  the  Geneva  Tribunal,  obliged  to  pay  fifteen  and  a 
half  million  of  dollars,  damages  sustained  by  the  owners  of  those 
vessels  and  their  cargoes  which  were  destroyed  by  certain  of  the 
cruisers. 

No  more  forcible  argument  exists  for  the  abolition  of  capture  of 
private  property  than  the  object  lessons  of  those  three  or  four 
years.  From  fifty  to  a  hundred  millions  of  dollars  worth  of 
peaceful  and  non-offending  commerce  was  utterly  destroyed.  The 
individual  owners  bore  the  loss,  except  where  reimbursed  by  a 
neutral  nation  suffering  the  penalty  of  negligence,  and  nothing 
was  gained  by  the  belligerent  causing  this  wanton  destruction  of 
property. 

In  1870,  at  the  beginning  of  the  Franco-Prussian  war,  Baron 
Gerolt,  who  then  represented  North  Germany  in  Washington, 
communicated  the  following  telegram  to  Secretary  of  State  Hamil- 
ton Fish  :  "  For  your  guidance,  private  property  on  high  seas  will 
be  exempted  from  seizure  by  His  Majesty's  ships  without  regard 
to  reciprocity — Bismarck."  In  acknowledging  its  receipt,  Mr. 
Fish  recapitulated  the  efforts  made  by  the  United  States  to 
procure  the  immunity  of  private  property  and  expressed  the  hope 

"that  the  Government  and  the  people  of  the  United  States  may  soon  be 
gratified  by  seeing  it  univei sally  recognised  as  another  restraining  and  har- 
monising influence  imposed  by  modern  civilisation  upon  the  art  of  war.1' 
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Mr.  Fish  did  not  live  to  see  any  general  rule  adopted  by  all 
nations,  but  he,  himself,  concluded,  in  1871,  a  treaty  with  Italy, 
Article  XII.  whereof  provides  that  in  event  of  war 

"the  private  property  of  their  respective  citizens  and  subjects,  with  the 
exception  of  contraband  of  war,  shall  be  exempt  from  capture  or  seizure,  on 
the  high  seas  or  elsewhere,  by  the  armed  vessels  or  by  the  military  forces  of 
either  party;  it  being  understood  that  this  exemption  shall  not  extend  to 
vessels  and  their  cargoes  which  may  attempt  to  enter  a  port  blockaded  by  the 
naval  forces  of  either  party." 

This  provision  is  in  accord  with  the  laws  of  Italy  which  pro- 
hibit the  capture  of  the  merchant  vessels  (non-offending)  of  any 
nation,  which  reciprocates  by  adopting  the  same  rule,  abolishing 
capture  of  private  property.  With  this  provision  in  its  code,  it 
is  strange  that  the  voice  of  Italy  was  not  heard  in  support  of  the 
rule  at  The  Hague. 

This  brings  us  to  the  present  time. 

In  his  message  of  December,  1898,  President  McKinley  again 
asserted  the  American  doctrine  on  this  subject  in  the  following 
words : 

"  The  experiences  of  the  last  year  bring  forcibly  home  to  us  a  sense  of  the 
burdens  and  the  waste  of  war.  We  desire,  in  common  with  most  civilised 
nations,  to  reduce  to  the  lowest  possible  point  the  damage  sustained  in  time 
of  war  by  peaceful  trade  and  commerce.  It  is  true,  we  may  suffer  in  such 
cases  less  than  other  communities,  but  all  nations  are  damaged  more  or  less  by 
the  state  of  uneasiness  and  apprehension  into  which  an  outbreak  of  hostilities 
throws  the  entire  commercial  world. 

"  It  should  be  our  object,  therefore,  to  minimise,  so  far  as  practicable,  this 
inevitable  loss  and  disturbance.  This  purpose  can  probably  best  be  accom- 
plished by  an  international  agreement  to  regard  all  private  property  at  sea  as 
exempt  from  capture  or  destruction  by  the  forces  of  belligerent  Powers.  The 
United  States  Government  has  for  many  years  advocated  this  humane  and 
beneficent  principle,  and  is  now  in  a  position  to  recommend  it  to  other 
Powers  without  the  imputation  of  selfish  motives.  I  therefore  suggest  for 
your  consideration  that  the  executive  be  authorised  to  correspond  with  the 
governments  of  the  principal  maritime  powers  with  a  view  of  incorporating 
into  the  permanent  law  of  civilised  nations  the  principle  of  the  exemption  of 
all  private  property  at  sea,  not  contraband  of  war,  from  capture  or  destruction 
by  belligerent  Powers." 

Resolutions  were  introduced  in  both  houses  of  Congress  en- 
dorsing the  President's  recommendation  and  authorising  him  and 
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the  Secretary  of  State  to  carry  them  out  Senator  Piatt  of  Con- 
necticut offered  them  in  the  Senate,  and  it  was  the  last  official  act 
of  the  late  Nelson  Dingley,  Jr.,  of  Maine,  to  offer  them  in  the 
House  of  Representatives. 

The  Committee  of  Foreign  Affairs  of  the  House  submitted  a 
favorable  report  prepared  by  Mr.  Gillette  of  Massachusetts,  who 
has  for  a  long  time  heartily  interested  himself  in  this  matter. 
The  short  session  of  Congress,  however,  prevented  final  action  on 
the  resolutions,  but  the  sentiment  which  was  developed  was  over- 
whelmingly in  favour  of  adopting  the  rule  of  exemption  under 
proper  restrictions  as  to  contraband  and  blockade. 

Congress  at  the  same  session  passed  the  Naval  Personnel  Bill, 
which  abolished  prize  money,  thus  removing  one  of  the  strongest 
incentives  for  capture  of  private  property  and  eliminating  all 
questions  as  to  the  rights  of  seamen  and  officers.  This  was  a 
great  step  in  the  right  direction. 

The  Conference  at  The  Hague  gave  President  McKinley  and 
Secretary  Hay  an  opportunity  of  placing  the  United  States  once 
more  on  record  before  the  world  in  this  matter,  and  they  promptly 
and  effectively  availed  of  it. 

Lately  emerging  from  a  successful  war  in  which  the  right  of 
capture  had  been  exercised  with  advantage  by  this  Government, 
as  against  its  enemy,  and  in  which  not  an  American  vessel  had 
been  captured,  it  was  able  to  take  the  stand  it  did,  without  any 
imputation  of  selfishness  or  fear. 

Accordingly,  in  the  instructions  to  those  eminent  men  who  so 
brilliantly  represented  us  at  that  august  assembly,  they  were 
directed  to  announce  the  position  of  this  Government  in  regard 
to  capture  of  private  property,  and  to  urge  the  adoption  of  the 
rule  of  immunity. 

On  June  20th,  1899,  an  elaborate  statement  to  this  effect 
containing  a  brief  resumd  of  the  efforts  of  the  United  States, 
which  have  been  referred  to,  was  presented  to  the  Honourable 
President  of  the  Peace  Conference,  in  which,  after  rehearsing  the 
facts,  occurs  the  following  concise  statement  of  our  attitude  on 
this  subject : 
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"  The  instructions  under  which  we  now  act  do  not  result  from  the  adoption 
of  any  new  policy  by  our  Government,  or  from  any  sudden  impulse  of  our 
people,  but  are  in  continuance  of  a  policy  adopted  by  the  United  States  in  the 
first  days  of  its  existence,  and  earnestly  urged  ever  since.  .  .  . 

"  The  proposition  which  we  are  instructed  to  present  may  be  formulated  as 
follows :  '  The  private  property  of  all  citizens  or  subjects  of  the  signatory 
Powers,  with  the  exception  of  contraband  of  war,  shall  be  exempt  from 
capture  or  seizure  on  the  high  seas  or  elsewhere  by  the  armed  vessels  or  the 
military  forces  of  any  of  the  said  signatory  Powers.  But  nothing  herein 
contained  shall  extend  exemption  from  seizure  to  vessels  and  their  cargoes 
which  may  attempt  to  enter  a  port  blockaded  by  the  naval  forces  of  any  of 
the  said  Powers.'" 

The  distinguished  representative  of  the  United  States  to  the 
Court  of  the  German  Emperor,  and  who  headed  our  delegation 
to  The  Hague,  fought  hard  and  well,  assisted  by  his  distinguished 
colleagues,  to  obtain  the  consideration  and  adoption  of  this 
proposition  by  the  Conference ;  he  was  unsuccessful,  as  a  majority 
of  the  delegates  of  the  Powers  represented  maintained  that  it  was 
not  within  the  scope  of  the  Conference  or  of  their  own  instruc- 
tions. 

The  proposition,  however,  of  holding  a  separate  Congress  to 
specially  consider  this  subject  met  with  a  more  favourable  reception. 
It  is  to  be  hoped  that,  as  the  United  States  has  taken  the  initiative 
in  this  matter,  the  President  will  call  such  a  conference  at  an 
early  day,  and  that  the  result  of  its  deliberations  will  be  to  put 
the  finishing  touches  upon  that  crown  of  diplomacy,  to  which 
Count  Nesselrode  referred  three-quarters  of  a  century  ago. 

This  much  is  certain :  President  McKinley  is  heart  and  soul 
in  favour  of  the  adoption  of  the  principles  he  has  so  ably  announced 
in  his  message  and  so  consistently  advocated,  on  every  oppor- 
tunity, and  his  entire  administration,  headed  by  the  Secretary  of 
State,  is  heartily  in  sympathy  with  him.  If  the  desired  result  is 
not  achieved  in  his  first  term,  it  will  be  in  his  second  unless — as 
is  earnestly  hoped  will  not  be  the  case — the  other  great  Powers  of 
the  world  continue  to  combat  it  so  strenuously  that  the  final 
consummation  must  be  again  postponed  for  another  quarter,  or 
half,  of  a  century. 

But  sooner  or  later,  with  liberal  governments  in  power,  with 
organisations  such   as   this,   with  the   efforts  of  the  individual 
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members  all  combining,  together  with  commerce  and  her  varied 
interests,  reaching  all  the  world  around,  binding  nations  together 
with  the  strongest  ties,  the  result  must  be  achieved — commerce 
is  too  strong,  too  powerful,  for  any  single  nation,  or  even  any 
combination  of  nations,  to  hold  out  much  longer  against  a  reform 
which  is  so  manifestly  just. 

War  for  conquest  of  territory  is  a  thing  of  the  past  Commerce 
is  now  the  great  conqueror  of  all,  and  her  greatest  conquest  will 
be  when  she  shall  have  conquered  war  itselt 

The  President:  Gentlemen, — I  should  like  to  take  your 
opinion.  This  is  an  important  subject,  one  which  arouses 
evidently  considerable  interest,  and  we  shall  not  be  able,  I  think, 
to  finish  the  discussion  to-day  so  as  to  fit  in  with  the  plans  that 
have  been  made  for  our  entertainment  this  afternoon ;  and  what  I 
should  propose,  with  your  assent,  is,  that  after  the  reading  of  the 
paper  which  has  been  prepared  by  Mr.  Thomas  Barclay,  of  Paris, 
the  further  discussion  of  this  subject  be  adjourned  until  to-morrow 
afternoon  after  we  have  done  that  which  has  been  fixed  for  to- 
morrow morning's  work.  Also,  I  have  had  notice  of  a  resolution 
which  will  be  moved  after  hearing  the  paper,  that  a  special 
committee  be  appointed  to  consider  and  report  to  the  next 
Conference  on  the  exemption  of  private  property  from  capture 
at  sea,  and  that  the  papers  prepared  by  Mr.  Butler  and  by 
Mr.  Barclay  be  referred  to  that  committee. 

Mr.  J.  Parker  Kirlin  (New  York)  :  Mr,  President,  I  move 
that  the  course  suggested  by  the  Chair  be  pursued. 

The  motion  was  seconded  and  carried. 

Mr.  J.  W.  Fearnsides  (London)  read  the  following  paper  by 
Mr.  Thomas  Barclay  (Paris). 

Proposed  Immunity  of  Private  Property  at  Sea  from 
Capture  by  Enemy. 

The  proposal  that  nations  should  recognise  the  immunity  of 
private  property  at  sea  has  been  discussed  by  many  writers 
in   England,   the    United    States    and    France.      It  was    also 
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warmly  advocated  by  the  United  States  at  the  Congress  of  Paris 
in  1856,  when  she  declined  to  sign  the  Declaration  on  Maritime 
Law  unless  a  provision  on  this  subject  were  added,  and  it  was 
recently  brought  forward  at  The  Hague  Conference,  though  ruled 
beyond  the  scope  of  its  deliberations.  It  has  been  introduced 
into  several  treaties.1  Still  profound  disagreement  prevails  among 
writers  and  statesmen  as  to  the  form  progress  in  this  branch  of 
International  Law  can  take. 

The  Institute  of  International  Law  at  its  meeting  in  1877  at 
Zurich  declared : — "  Private  property,  whether  neutral  or  enemy, 
sailing  under  enemy  flag  or  neutral  flag,  is  inviolable." 

Professor  Lorimer  has  gone  the  length  of  holding  this  to 
be  the  rule  of  law  of  Europe  and  its  non-recognition  as  the 
exception.2 

We  frequently  read  in  humanitarian  writings  on  the  rights  of 
belligerents  at  sea,  that  the  object  of  reform  should  be  to  assimi- 
late property  at  sea  to  property  on  land,  on  the  assumption  that 
the  natures  of  war  at  sea  and  war  on  land  are  identical,  and  that 
immunity  of  private  property  on  land  is  already  admitted  as  a 
principle  of  International  Law. 

I  shall  in  this  paper  endeavour  to  clear  away  some  of  the 
obscurity  which  has  resulted  from  a  too  desultory  treatment  of 
the  subject,  to  examine  it  in  its  connection  with  the  recognised 
laws  of  war  generally,  to  discuss  whether  indeed,  in  itself,  immu- 
nity is  desirable  and  whether  there  is  any  likelihood  of  a  great 
maritime  country  like  England  agreeing  to  the  alienation  of 
a  right  of  capture,  necessarily  of  greater  importance  to  it  than  to 
a  country  whose  power  and  interests  are  territorial 

Of  War  Generally. 

The  object  of  war  is  to  force  the  antagonist  to  sue  for  peace. 
War  is  the  ultima  ratio  in  all  international  differences.     It  is 

1  U.S.  And  Italy— Treaty  of  26th  February,  1871.  In  the  Austro-Prustian 
War  of  1866  the  principle  of  inviolability  was  adhered  to  by  both  parties. 
Germany  proclaimed  the  same  principle  in  1870  but  afterwards  abandoned  it. 

*  Lorimer's  '  Institutes  of  the  Laws  of  Nations,'  Vol.  II.,  p.  94. 
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a  temporary  suspension  of  the  usages  of  peace  and  it  brings  into 
play  another  set  of  usages,  called  the  laws  of  war.  Originally  the 
belligerent  exercised  the  right  of  life  and  death  over  the  whole 
armed  and  unarmed  population  against  which  he  was  warring,  and 
he  claimed  the  same  absolute  power  of  disposition  over  all  their 
property. 

War  is  an  armed  conflict  between  communities  or  nations. 
We  must  never  lose  sight  of  this.  These  communities  or  nations 
may  be  represented  by  constituted  authorities  and  armies — but 
war  is  not  a  duel  confined  to  these  authorities  and  armies. 
Armies  are  recruited  from  the  communities  and  nations 
behind  them,  and  it  is  on  the  vitality  and  material  resources 
of  these  communities  or  nations  that  the  continuance  of  the  war 
depends. 

An  invading  army,  before  the  practice  of  war  became  more 
refined,  lived  by  foraging  and  pillage  in  the  invaded  country. 
Pillage,  in  fact,  was  one  of  the  inducements  held  out  to  the 
adventurers  who  formed  part  of  the  fighting  forces  either  as 
officers  or  as  common  soldiers  down  to  comparatively  recent 
times. 

Attenuations  naturally  followed  from  the  rise  of  standing  and 
regular  armies  and  the  consequent  more  marked  distinction  be- 
tween soldier  and  civilian.  They  have  taken  the  form  of  com- 
pounding for  plunder,  systematic  requisitions  and  contributions, 
the  confining  of  the  right  of  levying  these  to  generals  and  com- 
manders-in-chief, the  institution  of  quittances  or  bills  drawn  by 
the  belligerent  invader  on  the  invaded  power  and  handed  in 
payment  to  the  private  persons  whose  movable  belongings  have 
been  appropriated  or  used,  and  of  war  indemnities.  All  these 
are  methods  of  lessening  the  hardships  of  war  as  regards  the 
private  property  on  land  of  the  subjects  of  belligerent  states. 

Now  if  we  look  into  the  tendency  of  these  attenuations  we  find 
that  it  is  not  to  arrive  at  immunity,  but  to  develop  an  organised 
system  by  which  damage  and  losses  to  individuals,  whom  the 
fortune  of  war  has  brought  into  immediate  contact  with  the  enemy, 
are  spread  over  the  whole  community.    Those,  therefore,  who  speak 
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of  the  immunity  of  private  property  in  warfare  on  land  do  not 
accurately  describe  the  existing  state  of  things.1 

To  substitute  systematic  for  chaotic  seizure  and  plunder  on  land 
was  obviously  in  the  interest  both  of  invader  and  invaded,  and 
humanity  in  this  as  in  many  other  cases  has  only  been  another 
term  for  the  common  interest  of  mankind. 

Grotius  describes  war  in  his  time  as  the  letting  loose  of  "some 
fury  with  a  general  licence  for  all  manner  of  wickedness,"  and 
indeed  we  can  imagine  the  terrors  of  an  invasion  which  meant  the 
seizure  of  the  food  on  which  the  natives  of  the  invaded  country 
were  dependent  for  existence,  the  carrying  away  of  bedding,  im- 
plements and  horses,  the  slaughter  of  livestock,  the  appropriation 
of  the  stored  seed  grain.  We  know  how  long  it  took  Germany 
to  recover  from  the  devastation  of  the  Thirty  Years  War, 
and  if  we  compare  the  state  of  things  in  that  period  with  the 
revival  of  France  after  the  war  of  1870,  we  may  well  rejoice 
that  the  common  interest  of  states  has  substituted  orderly — 
u  plunder"  though  it  be — for  the  wanton  seizures  of  a  time  when 
the  common  interest  of  mankind  had  not  yet  become  a  matter 
for  consideration  among  the  motives  of  a  nation's  conduct 

Tendencies  as  Regards  Naval  Warfare. 

The  considerations  which  have  led  mankind  to  systematise  the 
practice  of  war  in  regard  to  private  property  on  land  do  not 
arise  in  the  same  form  in  connection  with  private  property  at 
sea.  Here  there  is  no  question  of  seizing  the  livestock  or  the 
bedding,  or  the  food  or  the  utensils  of  the  private  citizen. 

Here  we  have  to  deal  with  mercantile  ventures.  If  ship  and 
cargo  are  captured  it  may  be  hard  upon  the  merchant,  but  such 
captures  do  not  directly  deprive  him  of  the  necessaries  of  life. 
Yet,  as  in  the  case  of  war  on  land,  its  hardships  have  been  attenu- 
ated, and  progress  has  been  made  by  developing  a  more  systematic 

1  We  must  take  care  not  to  attach  much  importance  to  isolated  exceptions,, 
such  as  the  invasion  of  France  in  181 3  and  that  of  Mexico  by  the  United 
States,  which  prove  nothing. 
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procedure  of  capture  of  private  property  at  sea.  Thus  exemption 
from  capture  is  now  allowed  by  belligerents  to  enemy  merchant 
ships  which,  at  the  outbreak  of  war,  are  on  the  way  to  one  of 
their  ports,  and  they  also  allow  enemy  merchantmen  in  their 
ports  at  its  outbreak  a  certain  time  to  leave  them.1  A  somewhat 
similar  practice  exists  as  regards  pursuit  of  merchant  ships 
which  happen  to  be  in  a  neutral  port  at  the  same  time 
with  an  enemy  cruiser.2  Privateering  has  been  abandoned  by 
the  Powers  which  signed  the  Declaration  of  Paris  of  1856,  and 
so  strong  is  public  opinion  against  it  that  the  United  States  and 
Spain  in  their  late  war,  though  not  signatories  of  the  Declaration, 
both  spontaneously  waived  the  right  to  resort  to  it  Yet  the  only 
difference  the  abolition  of  privateering  makes  is  the  substitution 
for  amateur  or  irregular  warships  of  vessels  officered  and  enrolled 
as  a  part  of  the  official  navy.8 

1  In  the  Franco-German  War  of  1870,  the  commanding  officers  of  the 
French  fleet  were  ordered  to  grant  thirty  days'  respite  to  enemy's  trading  vessels 
to  leave  French  ports  in  case  they  should  be  there,  or  enter  in  ignorance  after 
outbreak  of  war.  The  Germans  allowed  a  respite  of  six  weeks  for  the  same 
purpose. 

*  It  is  a  general  rule  that  when  two  vessels  of  hostile  nations  meet  in  a 
neutral  port  the  local  authorities  are  to  detain  one  till  twenty-four  hours  after 
the  departure  of  the  other. 

*  The  Declaration  of  Paris  contains  another  historical  acknowledgment  of 
the  common  interest,  not  this  time  of  belligerents,  but  of  mankind  generally  in 
exempting  from  capture  the  property  of  the  neutral  in  enemy  vessels.  It 
also  exempted  from  capture  the  property  of  the  enemy  in  neutral  ships. 
These  were  victories  of  the  neutral  interest  over  that  of  belligerents.  The 
latter  exemption  assumes  that,  just  as  the  private  property  of  the  citizens  of  a 
belligerent  state  is  protected  from  capture  on  neutral  land,  it  should  also  be 
protected  from  capture  on  the  neutral  ship  which  is  held  to  be  under  the 
territorial  sovereignty  of  the  state  whose  flag  it  carries.  It  is  significant  that, 
in  spite  of  the  Declaration  of  Paris,  necessity  of  war  has  been  held  to  justify 
the  destruction  of  neutral  property  on  an  enemy's  merchant  vessel  without 
compensation.  Thus,  in  1870,  the  French  cruiser  Desaix  captured  the  German 
vessels  The  Ludwig  *n&  The  VorwaerU  and  burned  them  on  the  day  of  capture. 
Part  of  the  cargo  of  these  vessels  belonged  to  British  subjects  (neutrals).  The 
owners  claimed  compensation,  but  the  Conseil  <f£tat  held  that,  though  the 
Declaration  of  Paris  exempts  the  goods  of  a  neutral  on  board  an  enemy's  ship 
from  confiscation,  and  entitles  the  owner  to  the  proceeds  in  case  of  a  sale,  yet 
it  gives  him  no  claim  to  compensation  for  any  damage  resulting  from  the  lawful 
capture  of  the  ship,  or  from  any  subsequent  and  justifiable  proceedings  of  the 
captors  ( Wheaton,  p.  493— Dallas,  Jurisprudence  Genfrale*  1872,  Pt.  III.,  p. 94). 
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Lastly  has  grown  up,  on  grounds  similar  to  those  which  have 
led  to  the  indulgence  shown  to  private  property  on  land,  a  now 
generally  recognised  immunity  from  capture  of  small  vessels 
engaged  in  the  coast  fisheries,  provided  they  are  in  no  wise  made 
to  serve  the  purposes  of  war. 

This  has  all  been  done  with  the  object  of  making  the  operations 
of  war  systematic,  and  enabling  the  private  citizen  to  estimate 
his  risks  and  take  the  necessary  precautions  to  avoid  capture, 
and  of  restricting  the  acts  of  war  to  the  purpose  of  bringing  it  to 
a  speedy  conclusion. 

Is  Immunity  of  Private  Property  at  Sea  in  itself  Desirable  t 

We  have  seen  that  there  is  no  immunity  for  private  property 
yet  known  to  the  laws  of  war.  War,  by  its  very  nature,  prevents 
the  growth  of  any  such  immunity.  The  tendency  in  war  on 
land  has  been  to  spread  its  effects  over  the  whole  community, 
to  keep  a  faithful  record  on  both  sides  of  all  confiscations,  ap- 
propriations and  services  enforced  against  private  citizens,  but 
beyond  this  no  protection  has  thus  far  been  given  to  private 
property  on  land. 

War,  we  have  said,  is  an  armed  conflict  between  communities 
or  states.    The  object  of  each  belligerent  is  to  break  the  enemy's 


Hall  ('  International  Law,'  p.  722),  commenting  on  the  above  case,  says : 
44  It  is  to  be  regretted  that  no  limits  were  set  in  this  decision  to  the  right  of 
destroying  neutral  property  embarked  in  an  enemy's  ship.  That  such  property 
should  be  exposed  to  the  consequences  of  necessary  acts  of  war  is  only  in 
accordance  with  principle,  but  to  push  the  rights  of  a  belligerent  further  is  not 
easily  justifiable,  and  might  under  some  circumstances  amount  to  an  indirect 
repudiation  of  the  Declaration  of  Paris.  In  the  case  for  example  of  a  state 
the  ships  of  which  were  largely  engaged  in  carrying  trade,  a  general  order 
given  by  its  enemy  to  destroy  instead  of  bringing  in  for  condemnation  would 
amount  to  a  prohibition  addressed  to  neutrals  to  employ  as  carriers  vessels  the 
right  to  use  which  was  expressly  conceded  to  them  by  the  Declaration  ir 
question.  It  was  undoubtedly  intended  by  that  Declaration  that  neutrals 
should  be  able  to  place  their  goods  on  board  belligerent  vessels  without  as  a 
rule  incurring  further  risk  than  that  of  loss  of  market  and  time,  and  it  ought 
to  be  incumbent  upon  a  captor  who  destroys  such  goods  together  with  his 
enemy's  vessel  to  prove  to  the  satisfaction  of  the  prize  court,  and  not  merely  to 
allege,  that  he  has  acted  under  the  pressure  of  a  real  military  necessity." 
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power  and  force  him  to  sue  for  peace.  To  break  his  power  it 
is  not  enough  to  defeat  him  in  the  open  field ;  he  must  be  pre- 
vented from  repairing  his  loss  both  in  men  and  in  the  munitions 
of  war.  To  bring  the  war  to  an  end  may  imply  crippling  his 
material  resources,  his  trade,  and  his  manufactures. 

To  capture  at  sea  raw  materials  used  in  the  manufacturing 
industry  of  a  belligerent  state,  or  products  on  the  sale  of  which 
its  prosperity,  and  therefore  its  taxable  sources,  depend,  is  neces- 
sarily one  of  the  objects,  and  one  of  the  least  cruel,  which  the 
belligerents  pursue. 

To  capture  the  merchant  vessels  which  carry  these  goods,  and 
even  to  keep  the  seamen  navigating  them  prisoners,  is  to  prevent 
the  employment  of  the  ships  by  the  enemy  as  transports  or  cruisers 
and  the  repairing  from  among  the  seamen  of  the  mercantile 
marine  of  losses  of  men  in  the  official  navy. 

Is  it  then  desirable  that  war  should  be  made  less  a  calamity 
than  it  thus  is — that  is,  beyond  the  elementary  principle  that 
individuals  should  be  made  as  little  as  possible  to  suffer  for  the 
acts  of  the  community  ? 

Until  war  is  brought  home  to  the  civilian  it  has  few  terrors.  If 
its  abolition  is  an  object  to  be  striven  for — and  we  must  assume 
that  it  is  till  the  arguments  to  the  contrary  are  supported  by 
more  irrefutable  evidence  than  we  yet  possess — we  can  see  from 
the  evidence  around  us  of  the  armed  nations  of  Europe  that 
conscript  armies,  in  which  every  civilian  is  also  a  regular  soldier, 
tend  to  the  preservation  of  peace,  and  in  this  respect  they  are  not 
an  unmitigated  evil. 

On  a  recent  occasion  it  was  instructive  to  contrast  the  readiness 
of  English  politicians  to  plunge  England  into  war  with  the  quies- 
cence of  the  French,  who  have  come  to  look  upon  war  only  as  the 
terrible  last  resource  for  the  most  vital  of  national  questions,  to 
whom  war  means  that  the  men  who  declare  it  must  be  prepared 
to  sacrifice  themselves,  their  sons  and  kindred  to  it  It  does  not 
make  for  peace  to  confine  the  hardships  of  war  to  the  fighting  of 
a  professional  soldiery  on  land  or  to  the  fighting  of  professional 
warships  at  sea. 


(    88     ) 

Can  Domestic  Law  give  Relief  1 

The  assimilation  of  private  property  at  sea,  we  have  seen, 
would  mean  that  the  state  to  which  the  captured  vessels  belonged 
should  indemnify  the  ship  and  cargo  owners  for  their  loss. 

Thus  the  humanising  of  war  as  regards  private  property  is  not 
only  a  matter  of  international  law ;  it  is  also,  and  indeed  mainly, 
a  question  of  domestic  regulation.  Such  indemnification  has 
become  a  principle  in  war  upon  land,  and  it  may  become  a 
question  of  the  future  how,  by  domestic  regulation,  to  deal  with 
captures  by  the  enemy  of  property  at  sea.  In  the  case  of  naval 
war,  however,  the  circumstances  are  not  exactly  the  same.  After 
the  outbreak  of  war,  every  shipowner  and  shipper  belonging  to  a 
belligerent  state  knows  the  risk  they  incur  in  sending  ships  or 
goods  across  sea.  They  have,  moreover,  the  option  of  keeping 
their  ship  or  cargo  in  port,  or  of  paying  war  rates  of  insurance, 
or  again,  the  shipper  has  the  option  of  sending  his  goods  under 
the  protection  of  a  neutral  flag.  If  they  expose  their  ship  or 
cargo  to  the  risks  of  capture,  it  is  that  they  have  calculated  the 
chances  of  escape,  and  have  chosen  to  run  the  risks.  To  in- 
demnify them  for  losses  incurred  might  be  to  relieve  the  ship- 
owner and  shipper  from  the  consequences  of  their  want  of 
foresight  and  caution. 

Still,  if  their  property  is  captured  and  confiscated,  a  proper 
record  of  the  confiscation  is  kept,  the  ship  and  cargo  are  valued 
or  sold,  and  the  State  whose  flag  the  ship  carried  can  indemnify 
the  owner,  and  thus  here  again  spread  over  the  community  a  loss 
suffered  by  the  individual  citizen. 

It  is  conceivable  that  means  may  some  day  be  devised  of 
indemnifying  for  capture  at  sea  on  a  reduced  valuation,  com- 
bined with  a  licence  to  put  to  sea,  but  on  these  matters  no 
experiments  seem  yet  to  have  been  made  by  which  we  can 
judge. 

Immunity  from  Motives  of  Expediency. 

States,  from  motives  of  expediency,  may  agree  not  to  capture 
the  property  of  private  citizens  during  a  particular  war  with  each 
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other,  as  in  the  case  of  Italy  and  Austria  in  1866,  or  they  may 
by  treaty  provide  for  a  similar  immunity  of  their  respective 
private  citizens  in  the  event  of  a  future  war  between  them.  The 
United  States  have  made  it  an  article  of  their  policy  to  insist 
upon  the  adoption  of  immunity  of  private  property  from  capture 
as  a  primary  principle  in  the  reform  of  the  law  of  maritime 
warfare.  England  has  as  resolutely  upheld  the  contrary  prin- 
ciple. Both  have  been  actuated  by  their  own  interest 
Napoleon  Bonaparte  considered  that  the  greatest  blow  which 
could  be  dealt  to  England  would  be  to  compel  her  to  give  up 
her  maritime  rights.1  And  Nelson  was  of  the  same  opinion, 
holding  that  nothing  could  be  more  injurious  to  the  maritime 
interests  of  this  country  than  the  adoption  of  the  principle  of 
"  free  ships,  free  goods,"  which  is  now,  nevertheless,  the  rule 
binding  upon  us  under  the  Declaration  of  Paris. 

Whether  it  is  expedient  for  England  at  the  present  day  to  agree 
to  the  immunity  of  private  property  at  sea  from  capture,  must  be 
dictated  by  the  circumstances  of  the  particular  war  in  which  she 
engages.  It  is  quite  conceivable  that  different  considerations 
would  weigh  with  her  in  a  war  with  the  United  States  from  those 
which  would  arise  in  a  war  with  France  or  Germany.  In  the  case 
of  the  United  States  it  might  be  in  the  interest  of  both  parties 
to  localise  the  operations  of  war,  and  to  interfere  as  little  as 
possible,  perhaps  for  the  joint  exclusion  of  neutral  vessels,  with 
the  traffic  across  the  Atlantic.  In  the  case  of  a  war  with  France 
or  Germany,  England  might  consider  that  the  closing  of  the  high 
sea  to  all  traffic  by  the  merchantmen  of  the  enemy  would  be 
very  much  to  her  own  interest. 

It  is  often  argued  that  England  would,  on  the  whole,  be 
benefited  by  the  immunity  of  her  commerce  from  capture,  inas- 
much as  she  is  exposed  to  a  combination  of  the  Powers  against 
her,  which  might  prevent  her  from  exercising  such  a  protection 
over  her  maritime  trade  as  would  render  its  transference  to  neutral 
bottoms  needless.  My  learned  and  eminent  friend,  Mr.  Westlake, 
has  pointed  out  that  transfers  of  ships  to  neutral  flags  which  were 
1  Halleck,  Vol.  II.,  p.  17. 
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not  bona  fide  would  not  be  valid  against  a  belligerent,  and  that 
it  would  soon  be  discovered  that  for  cargoes,  carried  by  vessels 
specially  registered  in  connection  with  the  war,  the  rates  of 
insurance  would  be  almost  as  heavy  under  the  neutral  as  under 
the  belligerent  flag.1  Certainly  belligerent  cargoes,  having  the 
alternative  of  using  a  ship  liable  to  capture  or  one  not  so  liable, 
would  choose  the  latter,  but  this  could  not  affect  the  great  mass 
of  traffic  of  a  carrying  country  like  England,  which  alone 
possesses  the  means  of  doing  its  own  trade,  and  in  all  probability 
fast  sailing  vessels  would  run  the  risks  of  capture. 

In  conclusion,  apart  from  expediency,  necessity  of  war,  that  is 
the  necessity  in  which,  by  the  nature  of  things,  a  commander  is 
placed  of  preserving  his  own  forces  against  destruction,  and  of 
defeating  the  forces  of  the  enemy,  must  always  stand  in  the  way 
of  any  abandonment  of  the  belligerent  right  to  seize  all  the 
enemy's  property,  whether  private  or  public,  which  can  serve  him 
in  the  accomplishment  of  either  object;  any  attenuations  as 
regards  private  property  have  never  extended  beyond  the  preven- 
tion of  wanton  destruction  and  plunder,  and  the  equalisation  of 
the  burden  of  the  losses. 

The  President  :  Gentlemen,  as  it  is  nearly  one  o'clock  now,  and 
as  we  have  had  the  papers  read,  and  those  who  care  to  enlighten 
us  on  this  subject  will  have  a  better  opportunity  after  they  have 
considered  the  papers,  of  which  I  think  copies  can  be  obtained  at 
the  door,  we  will  postpone  the  discussion  until  to-morrow,  when  it 
will  be  taken  up  together  with  the  resolution  already  notified. 

The  Conference  then  adjourned  to  Friday,  September  ist,  1899, 
at  10  a.m. 

1  *  International  Law '  (1894),  p.  250. 
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FRIDAY,  ist  SEPTEMBER. 

The  Conference  having  reassembled  at  10  A.M.,  at  the  invitation 
of  the  President,  the  Hon.  Judge  Baldwin,  Vice-President  for  the 
United  States  of  America,  took  the  chair. 

The  minutes  of  the  previous  day's  meeting  were  read  by 
Mr.  Alexander,  and  approved. 

Maritime  Law. 

The  following  report  of  the  Committee  on  Maritime  Law  was 
read  by  His  Hon.  Judge  Raikes,  Q.C.,  Yorkshire,  England. 

Report  of  the  Maritime  Law  Committee. 

Last  year  the  Comit^  Maritime  International  requested  this 
Association  to  obtain  an  expression  of  English  opinion  upon  a 
series  of  questions  relating  to  the  devolution  of  liability  in  cases 
of  collision  at  sea,  to  be  submitted  to  the  Conference  which  the 
Comit£  intended  to  hold  at  Antwerp.  In  accordance  with  this 
request  the  Executive  Council  appointed  to  consider  and  answer 
die  questions  a  committee  which,  when  completed,  consisted  of 
the  following  gentlemen : — 

Sir  Richard  Webster,  Attor-  Mr.  W.  Arnold. 

ney-General,  Chairman.  Dr.  Barclay. 

Mr.  Justice  Phillimore,  Vice-  Mr.  S.  Cross. 

Chairman.  Mr.  F.  C.  Danson. 

Mr.     Charles     McArthur,  Mr.  K.  W.  Elmslie. 

M.P.  Mr.  Gray  Hill. 

Sir  Francis  Evans,  M.P.  Mr.  G.  J.  H.  Hogg* 

His  Honour  Judge  Raikes,  Mr.  T.  R.  Miller. 

Q.C.  Mr.  Douglas  Owen. 

Mr.  Carver,  Q.C.  Mr.  W.  D.  Stephens. 

Colonel  Hozier.  Dr.  Stubbs,  Hon.  Sec 

The  Report  presented  by  this  committee,  the  "Maritime 
Law  Committee,"  which  will  be  found  printed  in  full  in  the 
appendix    to  .  last    year's    Report   of   this    Association   (pages 
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12-14),  m*y  be  summarised  as  follows: — The  committee  was 
unanimous  in  considering  (i)  in  cases  of  inevitable  accident 
or  (2)  where  the  fault  is  not  established  against  either  party, 
each  should  bear  his  own  loss;  (3)  where  the  collision  is 
caused  by  the  fault  of  one  vessel,  the  whole  damage  should  be 
supported  by  the  owner  of  that  ship,  subject  to  his  limitation  of 
liability;  (5)  that  the  ship  towed  should  be  responsible  for  the 
damage  resulting  from  a  collision  which  is  occasioned  by  the  fault 
of  the  tug  towing  her  under  a  contract  of  towage,  but  not  when 
towing  as  a  salvor;  (7)  that  the  damages  in  cases  of  collision 
should  constitute  a  complete  reparation  for  the  damage  suffered ; 

(8)  that  actions  for  damage  by  collision  should  not  be  subject  to 
the  necessity  of  a  protest  or  any  other  preliminary  formality ; 

(9)  that  the  time  should  not  be  limited  within  which  actions  of 
collision  may  be  brought,  provided  due  diligence  is  used,  which 
should  be  a  matter  for  the  appreciation  of  the  tribunal;  (10)  that 
the  English  form  of  procedure  by  way  of  arrest  of  the  ship  and 
taking  of  bail  offers  the  best  form  of  security,  and  (n)  that  the 
liability  of  the  shipowner  should  be  personal  and  limited,  and  the 
best  form  of  limitation  is  a  fixed  value  per  ton  of  his  ship.  The 
majority  of  the  committee  were  also  of  opinion  (4)  that  the  present 
protection  afforded  by  British  law  in  the  cases  of  the  employment 
of  a  pilot  compulsorily  should  be  abolished,  and  (6)  that  the  total 
damage  to  the  ships  where  both  ships  are  to  blame  should  be 
apportioned  by  the  Court  having  regard  to  the  degree  of  fault ; 
that  the  liability  of  the  carrying  ship  to  her  cargo  depends  upon 
her  contract ;  that  the  liability  of  the  other  ship  to  that  cargo 
should  be  in  the  same  proportion  as  her  liability  to  the  ship  in  the 
case  of  damage  to  ship,  and  that  those  in  fault  ought  not  to  be 
held  jointly  and  severally  liable.  (The  figures  denote  the  numbers 
of  the  answers  as  given  in  the  Report.) 

This  Report  was  duly  submitted  to  the  Conference  at  Antwerp, 
and  the  following  resolutions  were  passed  at  that  Conference  : — 

1.  Inevitable  accident — In  the  case  of  inevitable  accident,  each 
ship  should  bear  its  own  loss.  The  case  where  one  ship  is 
at  anchor  should  not  be  made  an  exception. 
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2.  Inscrutable  accident. — The  case  of  inscrutable  accident  should 

be  treated  like  that  of  inevitable  accident  Inscrutable 
accident  means  that  fault  causing  the  collision  is  not 
established  against  either  party. 

3.  One  ship  to  blame. — Where  a  collision  is  caused  solely  by 

the  fault  of  one  ship,  the  owner  of  that  ship  ought  to  bear 
the  loss. 

4.  Compulsory  pilotage. — Compulsory  pilotage   ought    not  to 

affect  the  owner's  liability. 

5.  Tug  and  tow. — The  ship  towed  should  be  responsible  for 

the  fault  of  the  tug,  unless  it  be  shown  that  the  tug  was 
not  in  the  service  of  the  tow.  This  principle  does  not 
affect  the  right  of  recourse  which  the  tow  may  have  against 
the  tug. 

6.  Both  to  blame. — Where    both    ships  are  to  blame  for  a 

collision,  the  total  damage  to  persons  and  cargo  should 
be  apportioned  between  the  ships,  having  regard  to  the 
degree  of  fault  This  rule  does  not  affect  the  liability  of 
the  carrying  ship  to  her  cargo  under  her  contract 

7.  Damages. — The  damages    in    case  of  collision    ought  to 

constitute  a  complete  compensation  for  the  damage 
suffered,  according  to  common  law. 

8.  Formalities. — Actions  for  damage  by  collision  are  not  to  be 

subject  to  the  necessity  of  a  protest  or  any  other  preliminary 
formality. 

9.  Prescription. — In  principle,  two  years  should  be  the  delay 

for  prescription  of  the  action  for  damage  by  collision. 

With  regard  to  other  questions  which  were  on  the  agenda,  the 
Conference  decided  that  it  was  advisable  to  postpone  their 
consideration  to  a  Conference  to  be  held  this  year  in  London. 

The  Comity  Maritime  last  spring  again  requested  this  Association 
to  assist  as  before  in  answering  a  second  series  of  questions  for 
submission  to  the  intended  London  Conference;  and  in  ac- 
cordance with  this  request  the  Executive  Council  referred  the 
questions  to  the  Maritime  Law  Committee,  which  was  enlarged 
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by  including  Sir  John  Scott,  K.C.M.G.,  Mr.  R.  G.  Marsdcn,  and 
Mr.  W.  H.  Cooke,  joint  hon.  secretary.  After  discussions  at 
which  it  became  apparent  that  there  was  material  diversity  of 
opinion,  the  Committee  presented  the  following  Report : — 

"  At  the  request  of  the  Comite*  Maritime,  the  Maritime  Law 
Committee  have  considered  the  questions  which  are  to  be 
discussed  at  the  approaching  London  Conference.  There  was 
considerable  difference  of  opinion  among  the  members  of  the 
Committee  as  to  the  answers  to  be  given,  and  finally  it  was 
considered  best  to  give  the  several  replies  rather  than  the  majority 
answers  alone. 

"  The  Questions  and  Answers  are  as  follows  :— 

u  Question  i. — In  the  case  of  collision  in  circumstances  of  both 
to  blame,  should  the  principle  of  proportional  apportionment  of 
damages  apply  to  the  cargo  as  well  as  to  the  ship,  or  should  the 
cargo  owners  or  other  third  parties  be  entitled  to  proceed  jointly 
and  severally  against  the  two  vessels  ? 

'*  Answer  by  the  majority  (seven). 

"  We  think  it  should  apply  to  cargo  as  well  as  ship. 

"  Question  2. — Should  a  vessel  jointly  to  blame,  proceeded 
against  by  cargo  in  virtue  of  the  contract  of  carriage,  be  able  to 
oppose  to  cargo's  claims  a  defence  of  responsibility  for  only  a 
portion  of  the  damage  ? 

"  Answer  by  the  Committee. 

"  The  liability  of  the  carrying  ship  is  governed  by  the  terms  on 
which  the  cargo  is  carried.  The  proportional  rule  should  afford 
no  defence  to  the  shipowner,  unless  the  contract  so  provides. 

"  Question  3. — If  it  is  admitted  that  the  proportional  principle 
shall  apply  to  cargo,  ought  then  the  cargo  to  establish  the  degree 
of  fault  attaching  to  each  vessel,  or  does  it  lie  upon  the  ship 
which  alleges  joint  fault  to  establish  the  degrees  of  fault  ? 

"  Answer  by  the  Committee. 

"When  the  defendant  ship  is  shown  to  have  been  in  fault, 
causing  the  collision,  the  fault  in  the  other  ship,  if  relied  upon  to 
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reduce  the  defendant's    liability,   must  be  established    by  the 
defendant. 

'*  Answer  to  i,  a,  and  3  by  the  minority  (five). 

"  The  principle  of  proportional  apportionment  of  damage,  though 
it  may  well  be  applied  to  the  claims  of  the  shipowners  against 
each  other  for  the  damages  sustained  by  them  in  respect  of  their 
own  property,  is  wholly  inapplicable  to  and  should  not  affect 
claims  by  cargo  owners,  passengers,  and  crews  of  either  ship.  As 
regards  the  carrying  ship,  the  liability  to  cargo  owners  and  other 
third  parties  should  be  governed  solely  by  the  contract,  and  as 
regards  the  other  ship,  the  liability,  not  being  in  any  way  limited 
by  contract,  should  not  be  restricted.  A  third  party,  who  is  jn  no 
way  in  fault  personally  or  by  his  agents,  should  have  the  full  right 
to  recover  from  the  parties  in  fault,  jointly  or  severally,  at  his 
option,  save  in  so  far  as  he  has  by  contract  abandoned  this  right 
This  liability,  like  all  others,  can  be  and  is  met  by  insurance. 

"  Question  4. — Shipowners'  Liability. — Should  the  responsi- 
bility of  shipowners  be  personal,  and,  if  so,  should  it  be  limited, 
and  how,  or  should  the  liability  be  confined  to  the  ship  and 
freight?  If  the  liability  of  shipowners  should  be  limited  in 
certain  cases — 

"  (a)  Should  the  limitation  be  a  fixed  sum  proportional  to 
tonnage  (English  system),  or  should  it  be  the  value  of  the  ship  or 
freight  (Continental  system)  ? 

"  (&)  What  are  the  cases  in  which  liability  should  be  limited  ? 

"  Answer  by  the  majority  (ten). 

"  (a)  Limitation  of  Shipowner's  Liability. — We  adhere  to 
the  former  report  on  this  subject  made  by  this  Committee, 
unanimously,  last  year,  as  follows : — *  The  liability  of  the  ship- 
owner should  be  personal;  it  should  be  limited;  and  the  best 
form  of  limitation  is  a  fixed  value  per  ton  of  his  ship.' 

"  The  sub-division  of  the  subject  which  is  suggested  does  not 
sufficiently  bring  out  the  most  important  difference  between  the 
English  and  Continental  systems. 

"  Under  the  English  system  the  liability  is  fixed  by  a  rate  per 
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ton,  not  by  reference  to  the  actual  value  of  the  ship.  But  that 
is  not  the  essential  difference.  The  fundamental  question,  on 
which  the  principal  discussion  must  turn,  is  whether  the  limit  of 
liability  is  to  be  a  sum  fixed  independently  of  what  may  happen 
to  the  ship,  or  is  to  depend  upon  the  ship's  condition  at  the  end 
of  her  voyage,  and  therefore  upon  the  accidents  and  chances  of 
the  voyage  ? 

"  At  one  time  the  limit  in  England  was  the  value  of  the  ship  and 
freight,  but  the  valuation  was  made  before  \he  accident  or  collision, 
not  after  it 

"  Upon  this  fundamental  question  our  opinion  is  that  the  English 
system  is  right,  on  grounds  of  justice  and  on  grounds  of  policy. 
And  we  think  that,  much  as  uniformity  of  law  on  the  subject  is 
desirable,  it  will  be  practically  hopeless  to  attempt  to  obtain  a 
reversal  of  the  law  of  England  on  this  point 

"  Two  leading  considerations  will,  we  think,  be  advanced  against 
any  such  proposal.  First,  that  the  loss  or  damage  to  his  ship  or 
freight  suffered  by  the  shipowner  seldom,  in  practice,  means  a 
loss  of  resources,  since  it  is  nearly  always  made  good  by  his 
insurances.  The  Continental  systems  reduce  the  shipowner's 
total  liability  for  breaches  of  contract,  and  for  wrongful  acts  of  his 
servants,  by  the  amount  of  any  losses  to  his  ship  and  freight ; 
although,  under  the  modern  practice  of  insuring,  those  losses  do 
not  fall  upon  him. 

"  Secondly,  the  Continental  principle  tends  to  encourage  the 
losing,  rather  than  the  saving,  of  the  shipowner's  property.  To 
save  ship  and  freight  after  a  casualty  for  which  that  ship  is  to 
blame  is  to  save  them  for  creditors,  while  diminishing  pro  tanto 
the  money  which  the  shipowner  will  recover  from  his  underwriters. 
Whereas  to  lose  the  ship  and  freight  is  to  enhance  the  claim  upon 
the  underwriters,  while  leaving  the  loss  to  fall  upon  the  creditors. 

"  Another  important  consideration  in  favour  of  the  English 
principle  is  its  more  definite  and  certain  operation.  It  affords  a 
remedy  up  to  a  fixed  amount,  enforceable  against  the  shipowner 
himself  The  Continental  systems  do  not  agree  with  one  another. 
With  some  (as  France)  the  shipowner's  relief  is  by  abandonment 
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of  the  ship  to  the  creditors ;  but  questions  as  to  when,  and  how, 
and  under  what  conditions,  seem  to  give  rise  to  much  difficulty. 
With  others  (as  Germany)  the  rule  limits  the  remedy  of  the 
creditors  to  proceedings  in  rem.  against  the  ship  when  she  can 
be  got  hold  of;  with  the  risk  of  disappointments  and  difficulties 
arising  out  of  intermediate  accidents  to  the  ship,  or  of  seizures,  or 
transfers  of  the  property. 

"  The  importance  of  certainty  in  the  rules  is  recognised  by  the 
Comite'  Maritime.  It  is  a  main  purpose  of  their  labours.  But  it 
must  be  remembered  that  a  certain  rule  may  have  uncertain 
results,  which  may  be  as  embarrassing  as  uncertainty  in  the  rule 
to  be  applied. 

"  Upon  the  whole  we  consider  that  it  is  useless  to  expect  a 
successful  issue  of  the  attempt  to  obtain  uniformity  on  this  ques- 
tion of  the  shipowner's  liability,  if  the  principle  upon  which  the 
Continental  systems  are  based  is  insisted  upon. 

"  There  is  room  for  hopeful  discussion  upon  the  form  of  limita- 
tion, whether  it  should  be  fixed  at  the  value  of  the  ship  or  the 
ship  and  freight,  or  at  a  sum  measured  by  the  tonnage,  and,  if  so, 
at  what  sum.  Our  opinion  is  that  the  liability  should  be  a 
poundage  on  the  gross  tonnage  of  the  ship,  mainly  because  by  the 
adoption  of  this  plan  the  extent  of  the  shipowner's  liability  is 
definitely  fixed  and  the  amount  available  for  payment  to  claimants 
is  in  no  way  varied  by  the  effect  on  the  ship  of  the  collision  or  of 
subsequent  accident  or  other  circumstance. 

"  Answer  by  the  Committee. 

"  (b)  Liability  should  be  limited  in  all  cases  in  which  the  owner 
did  not  personally  and  directly  cause  the  collision,  whether  the 
collision  be  with  a  ship  or  some  other  floating  or  fixed  object  at 
sea  or  on  shore. 

"  Answer  by  the  minority  (four). 

"  The  question  on  this  subject  is,  should  the  responsibility  of 
shipowners  be  personal,  and,  if  so,  should  it  be  limited,  and  how, 
or  should  the  liability  be  confined  to  the  ship  and  freight  (see 
Agenda)  ?    We  premise  our  remarks  by  stating  that  one  of  the 
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principal  objects  of  the  International  Law  Association  is  to 
obtain  uniformity  of  the  law  between  the  maritime  nations  with 
respect  to  the  liability  of  shipowners  in  cases  of  collision.  It  is 
therefore  not  out  of  place  to  record  the  fact  that,  in  every  country 
that  has  any  considerable  maritime  commerce  (other  than  the 
United  Kingdom),  the  liability  is  limited  to  the  value  of  the 
wrong-doing  vessel  and  her  freight  after  the  accident  In  fact 
the  liability  attaches  only  to  the  res,  and  does  not  extend  to  the 
person  owning  the  property.  The  main  objection  urged  in 
this  country  against  this  system  emanates  from  shipowners  whose 
vessels  exceed  the  statutory  limits  in  value.  The  major  portion 
of  the  carrying  trade,  however,  is  done  by  ordinary  cargo 
steamers  of  less  value  than  the  statutory  limits.  On  the  other 
hand  we  find  this  objection  is  not  raised  by  owners  of  high 
valued  vessels  registered  abroad.  It  is  notorious  that  the  present 
state  of  the  English  law  affords  privileges  to  foreign  vessels  which 
they  cannot  obtain  in  their  own  country  and  do  not  offer  to 
English  ships  when  they  are  found  in  fault  Another  reason 
is  that,  to  attain  uniformity,  it  is  obviously  an  easier  task  to 
effect  a  change  in  one  country  than  to  bring  about  a  change 
in  all  other  countries.  Moreover,  we  submit  it  would  be  un- 
reasonable to  expect  all  other  maritime  nations  to  alter  their 
codes  to  bring  them  into  agreement  with  ours,  which  on  its 
merits  has  no  defenders  even  here.  We  illustrate  these  remarks 
by  an  example.  A  foreign-owned  steamer  collides  on  the  high 
seas  with  an  English  steamer.  The  foreign  steamer  sinks.  An 
action  is  instituted  in  the  English  Courts.  The  foreigner  is  held 
alone  to  blame.  The  English  steamer  can  recover  nothing. 
Assume  on  the  other  hand  that  the  English  steamer  be  sunk  and 
held  solely  to  blame.  The  foreign  steamer  can  sue  in  our  Courts 
and  recover  the  full  statutory  liability  of  £&  per  ton  or  £15  per 
ton  as  the  case  may  be.  What  can  be  more  unjust  than  this 
inequality?  The  objection  of  high  valued  steamers  is  twofold. 
Firstly,  that  in  many  cases  their  value  far  exceeds  jQZ  per  ton, 
and  secondly,  that  in  cases  where  high  valued  steamers  are 
damaged  by  low  valued  steamers,  and  the  low  valued  steamer  is 
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found  to  blame,  the  amount  recoverable  at  jQ%  per  ton  is  far  in 
excess  of  their  value,  so  that  they  recover  more  than  if  the 
Continental  system  were  in  operation  here.  But  obviously  it  is 
unfair  that  low  valued  ships  should  be  called  upon  to  pay  more 
than  their  value  when  high  valued  ships  pay  much  less.  The 
discrepancy  becomes  the  more  glaring  in  the  case  of  sailing 
vessels,  for  it  is  common  knowledge  that  the  value  of  the  greater 
number  of  them  is  not  more  than  £2  to  j£$  per  ton.  Why 
should  such  vessels  be  saddled  with  a  liability  so  far  m  excess  of 
their  value  as  jQZ  per  ton  represents  ?  At  any  rate,  it  seems  to 
us  that  justice  would  be  done  to  all  parties  (and  the  objections  of 
high  valued  steamers  would  be  met)  if  the  existing  statutory  limits 
were  retained  as  maximum  limits,  so  that  the  liability  be  limited 
to  the  value  of  the  ship  and  freight  in  no  case  exceeding  £% 
per  ton,  and  further  that  the  recourse  should  be  in  rem  only. 

"  The  present  English  system  encourages  litigation  and  aggra- 
vates the  losses  which  are  nearly  always  borne  by  underwriters. 

"  We  may  also  urge  that  year  by  year  an  increasing  number 
of  ships,  owned  or  partially  owned  by  English  people,  are  being 
registered  abroad  to  escape  the  onerous  liabilities  imposed  by  the 
present  English  law. 

"  Furthermore,  it  must  be  observed  that  the  introduction  and 
growth  of  the  single  ship  company  system  is  of  itself  a  sufficient 
proof  of  the  opinion  that  our  present  law  is  unjust  and  that  the 
British  shipowning  community  desire  their  liability  to  be  limited 
by  the  value  of  ship  and  freight 

"We  are  therefore  of  opinion  that  it  is  desirable  that  the 
English  law  should  be  modified  so  far  as  to  make  the  res  the 
limit  of  liability,  retaining  jQ%  per  ton  as  the  maximum  so  as  to 
meet  the  case  of  very  high  valued  ships,  and  that  the  personal 
liability  should  be  abolished,  which  would  substantially  adapt  our 
law  to  the  system  which  has  been  found  to  work  so  well  among 
the  other  maritime  nations." 

The  Executive  Council  were  also  requested  by  the  Comit^  Mari- 
time to  submit  the  names  of  a  certain  number  of  gentlemen  who 
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should  be  invited  to  attend  the  London  Conference  as  fairly  repre- 
sentative of  the  interests  involved  in  the  subjects  under  con- 
sideration: the  following  gentlemen  so  designated  accepted 
the  invitation  of  the  Comite'  to  attend  the  Conference  as  the 
English  delegates. 

The  members  of  the  Maritime  Law  Committee,  and 

Mr.  W.  F.  Lawrence,  M.P.  Mr.  A.  Mawson. 

Sir  Charles  Cayzer,  M.P.  Mr.  J.  Stanley  Mitcalfe. 

The  Hon.  J.  C.  Burns.  Mr.  E.  J.  Power. 

Mr.  James  Cormack.  Mr.  W.  B.  Sproule. 

Mr.  John  Corry.  Professor  Westlake,  Q.C 

Mr.  James  Dixon.  Mr.  William  Young. 

The  Conference  assembled  in  London  on  July  13,  14  and  15 
last,  and  the  Report  of  the  Maritime  Law  Committee  (as  above) 
was  then  duly  submitted  to  the  Conference.  The  members  of 
the  Committee  attended  as  delegates  and  assisted  in  the 
deliberations,  which  were  presided  over  by  Mr.  Justice  Phillimore 
and  Dr.  Sieveking.  The  following  Resolutions  were  adopted  at 
the  Conference. 

1. — Where  both  ships  are  to  blame  for  a  collision,  the  damages 
as  between  the  two  ships  should  be  apportioned  according 
to  the  degree  of  fault. 

2. — The  principle  of  proportional  apportionment  of  damages 
should  apply  to  the  cargo  as  well  as  to  the  ship,  and  the 
cargo  owners  or  other  third  parties  interested  in  property 
should  not  be  entitled  to  proceed  jointly  and  severally 
against  the  vessels. 

3. — A  vessel  jointly  to  blame  proceeded  against  by  cargo 
in  virtue  of  the  contract  of  carriage,  should  be  able  to 
oppose  to  cargo's  claim  a  defence  of  responsibility  for 
only  a  portion  of  the  damage. 

4. — When  the  cargo  owner  is  claiming  against  the  carrying 
ship,  it  lies  upon  that  ship   to  prove  that  the   loss  was 
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caused  either  by  a  peril  excepted  by  the  contract  of  affreight 
meat,  or  that  the  loss  was  caused  without  negligence,  or 
if  by  negligence,  to  some  extent  and  to  what  extent  by  the 
negligence  of  the  other  ship.  When  the  cargo  owner  is 
claiming  against  the  non-carrying  ship,  the  cargo  owner 
must  prove  negligence  against  that  ship,  and  it  lies  upon 
that  ship  to  prove  the  degree  of  fault,  if  any,  of  the 
carrying  ship. 

5. — That  the  Conference,  taking  into  regard  the  improbability 
of  the  legislatures  at  present  admitting  the  principle  of 
apportionment  as  to  the  claims  for  personal  injury  and  loss 
of  life,  deems  it  advisable  to  defer  the  consideration  of 
this  question. 

6. — This  Conference  recommends  for  universal  legislative 
adoption  the  following  rule  in  cases  of  loss  of  or  damage 
to  property  arising  from  improper  navigation,  whether  such 
property  be  afloat  or  ashore.  The  shipowner  shall  be 
permitted  at  his  option  to  discharge  his  liability :  (a)  either 
by  abandoning  ship  and  freight ;  (b)  or  by  paying  a  sum 
of  money  calculated  upon  the  tonnage  of  the  ship.  This 
resolution  has  no  reference  to  claims  for  loss  of  life  or 
personal  injury.  (Carried;  only  a  minority  of  the  English 
delegates,  5  to  9,  voting  against  it) 

7. — That  this  Conference,  having  regard  to  the  resolutions 
passed  here  and  at  Antwerp,  records  its  sense  of  the  great 
inconvenience  and  frequent  injustice  resulting  from  the 
diversities  of  other  maritime  laws  of  the  nations  regarding 
the  consequences  of  collision  at  sea  and  the  responsibilities 
of  shipowners  in  relation  thereto  ;  and  it  heartily  supports 
the  suggestion  of  the  Chamber  of  Shipping  of  the  United 
Kingdom,  to  the  effect  that  Her  Majesty's  Government  be 
invited  to  institute  a  full  enquiry  into  the  whole  subject, 
and  recommends  all  its  members  to  bring  the  matter  to  the 
attention  of  their  respective  Governments. 
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8. — That  the  officers  of  the  Conference  be  instructed  to  bring 
the  resolutions  to  the  notice  of  their  respective  Govern- 
ments. 

Charles  Stubbs,  Hon,  Sec 
August  5,  1899. 

The  Chairman  :  The  Conference  has  heard  the  Report  of  this 
Committee.     Are  there  any  remarks  upon  it? 

Mr.  Robert  D.  Benedict  (New  York) :  I  do  not  suppose, 
Mr.  Chairman,  inasmuch  as  there  are  no  recommendations  made 
in  the  Report,  that  there  is  anything  to  adopt,  but  I  move  that 
the  Report  be  accepted  and  adopted. 

Mr.  Kirlin  (New  York)  :  I  second  that  motion. 

Sir  William  Kennedy  :  I  would  suggest  to  the  gentleman 
from  New  York  that  he  use  the  word  "received"  instead  of 
"  adopted,"  because  the  report  does  not  purport  to  embody  any 
conclusion,  but  simply  to  say  what  the  Committee  has  done. 

Mr.  Benedict  :  That  is  my  notion,  that  the  Report  be  received. 
I  suppose  that  the  receiving  of  the  Report  carries  with  it,  of 
course,  the  publication  of  the  Report  in  the  proceedings  of  the 
Association  ? 

Sir  William  Kennedy  :  Certainly. 

Mr.  Benedict:  So  that  a  motion  to  that  effect  is  not 
necessary. 

The  motion  that  the  Report  of  the  Committee  be  received  was 
put  and  carried. 


(     io3     ) 


Marine  Insurance. 

Mr.  T.  G.  Carver,  Q.C.  (London)  then  read  the  following 
paper. 

International  Marine  Insurance  Rules. 

Maritime  Commerce  is  international :  its  operations  ramify  from 
State  to  State.  It  would  be  well  then  that  the  rules  of  its 
conduct  should  be  not  only  sound  and  just,  but  also  the  same  in 
all  places ;  that,  in  short,  they  should  be  international. 

Perhaps  the  evils  arising  from  absence  of  uniformity  are  not 
very  acutely  felt  except  by  suffering  individuals,  because  men 
adapt  themselves  to  the  conditions.  Nevertheless,  the  progress 
of  commerce  depends  upon  improvement  in  those  conditions,  and 
the  improvement  of  the  law  is  not  one  of  the  least  of  the  changes 
by  which  that  progress  may  be  fostered  and  helped  forward.  It 
is  the  faith  of  our  Association  that  to  bring  about  increased 
uniformity  of  law,  among  peoples  whose  efforts  and  ventures  work 
together,  and  into  one  another,  is  to  effect  a  change  which  will 
make  for  convenience  and  well-being.  And  as  an  Association  we 
have,  time  after  time,  set  ourselves  (not  always  with  success)  to 
find  out  how  the  varying  rules  which  govern  maritime  commerce 
may  be  brought  into  harmony. 

The  relations  of  commercial  men  are  largely  regulated  by  their 
contracts.  But  contracts  do  not  get  rid  of  the  operation  of  laws. 
A  contract  is  written  always  upon  a  background  of  law,  which  fills 
in  the  gaps  of  the  written  terms.  Or  perhaps  it  may  more  ac- 
curately be  said  that  a  contract  creates  a  relationship  of  which  the 
law  fills  out  the  body,  while  the  expressed  terms  define  merely 
the  special  features.  Contracts  may  be  made  with  reference  to 
some  selected  body  of  law;  and  where  that  is  not  the  case 
expressly,  there  are  more  or  less  definite  rules  which  determine 
the  system  of  law  deemed  to  be  referred  to.  But  wherever  the 
body  of  law  to  which  reference  is  made  is  not  entirely  ascertained 
and  understood,  the  conflict  of  laws  introduces  doubts  and  un- 
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certainties,  and  the  man  who  has  thought  only  of  rules  to  which 
he  has  been  accustomed  finds  himself  at  times  in  the  clutch  of 
others  he  knew  nothing  of;  and  thus  unexpected,  and  it  may 
be  unjust,  results  occur. 

These  trite  observations  apply  to  the  insurances  which  play  so 
large  a  part  in  maritime  commerce,  and  there  are  considerations 
of  a  practical  kind  which  make  uniformity  of  insurance  law  even 
more  desirable  than  uniformity  in  the  law  on  such  subjects  as 
carriage  by  sea.  Contracts  of  affreightment  made  by  the  owner 
of  a  ship  for  a  voyage  are  generally  made  in  one  place,  with  people 
of  one  nationality,  and  in  one  form.  The  business  of  insurance 
has  in  recent  times  become  very  widespread ;  it  tends  to  spread 
more  widely,  and  its  seat  in  relation  to  one  venture  is  often  in 
several  places.  A  shipowner  with  a  valuable  ship,  or  a  merchant 
with  large  quantities  of  goods,  can  and  often  does  effect  his 
insurances,  not  in  one  country,  but  in  several.  It  is  plain  that 
such  insurances  should  be  on  the  same  terms ;  unless  it  be  supposed 
that  the  assured  is  content  that  his  rights  of  indemnity  shall  as  to 
one  part  be  on  one  basis,  and  as  to  other  parts  on  another 
basis. 

In  practice  the  difficulty  in  such  cases  is  sometimes  got  over, 
when  the  discrepancies  of  law  are  thought  of,  by  agreeing  that  the 
policies  shall  be  governed  by  the  law  of  some  particular  country ; 
or  again  by  some  particular  set  of  rules,  as  the  London  Rules,  the 
New  York  Rules,  or  the  Hamburg  Rules. 

Now,  if  a  body  of  rules  existed  which  formed  a  complete 
system  of  insurance  law,  suitable  for  use  in  all  countries,  and 
understood  alike  in  all  countries,  then  by  incorporation  of  them 
into  all  insurance  contracts,  the  business  of  marine  insurance, 
wherever  transacted,  would  stand  on  the  same  legal  basis.  But, 
short  of  that,  if  a  body  of  rules  could  be  prepared  dealing  with 
those  parts  of  the  business  of  marine  insurance  on  which  the  laws 
of  maritime  countries  differ ;  and  if  those  rules  were  such  as  to 
commend  themselves  to  business  men,  so  that  they  might  come  to 
incorporate  them  habitually  into.their  insurance  contracts ;  it  would 
come  about  that  those  contracts  would  in  effect  be  all  on  the  same 
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legal  basis,  although  each  would  actually  be  governed  by  the  law 
of  the  country  in  which  it  was  made,  subject  to  the  rules  so 
expressly  made  part  of  it 

The  better  plan,  the  plan  which  would  be  most  worthy  of  the 
civilisation  of  which  we  boast,  would  no  doubt  be  to  get  rid  of 
the  differences  in  the  laws  themselves.  But  that  would  involve 
legislation,  and,  moreover,  similar  legislation  by  all  the  legislative 
bodies  concerned  I  am  afraid  that  not  even  the  most  optimistic 
of  us  can  look  upon  that  as  a  practical  hope.  No  Englishman 
will  recommend  it.  And  possibly  such  legislation  would  not  be 
desirable,  even  if  it  were  attainable,  in  the  present  position  of 
matters.  Men  are  working  now  on  various  methods,  and  probably 
the  effort  to  come  together  by  the  more  elastic  means  of  contract 
would  be  a  prudent  preliminary  to  fixed  legislation.  At  any  rate, 
that  is  the  most  we  can  at  present  work  for. 

Now  this  Association  can  point  with  just  pride  to  successful 
work  done  on  these  lines  in  the  past  Before  the  York-Antwerp 
Rules  of  General  Average  were  formulated  and  agreed  upon,  there 
existed  a  great  and  troublesome  diversity  of  practice  with  regard 
to  the  adjustment  of  General  Average  claims  and  contributions  in 
different  countries,  according  to  the  law  at  the  destination  of  the 
adventure  upon  which  the  General  Average  sacrifices  were 
incurred. 

The  York-Antwerp  Rules  are  not  a  complete  code  of  General 
Average  law ;  they  deal  with  the  points  upon  which  differences 
existed.  They  have  been  adopted  very  widely  in  contracts  of 
affreightment,  and  in  policies,  and  in  that  way  we  have  now  in 
effect  a  nearly  uniform  law  of  General  Average. 

I  propose  that  this  Association  should  make  a  similar  effort  in 
relation  to  marine  insurance  law.  Let  us  search  out  the  subjects 
on  which  serious  differences  exist  Let  us  arrive,  if  we  can,  at  an 
agreement  as  to  the  soundest  and  most  practical  principles  upon 
those  subjects ;  and  let  us  work  those  principles  out  in  a  body  of 
rules  for  general  adoption. 

For  success,  it  is  all  important  that  the  proposals  should 
commend  themselves  to  practical  men.     But  if  they  express  the 
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best  features  of  the  different  systems,  and  if  they  set  forth  dear 
rules  upon  matters  which  are  at  present  left  vague  and  doubtful,  I 
think  we  may  well  hope  that  the  value  of  the  work  will  be  recog- 
nised by  adoption  of  the  rules.  There  ought  not,  one  would 
think,  to  be  insuperable  difficulty  in  arriving  at  agreement  as  to 
which  are  the  most  sound  and  practical  principles.  There  is 
nothing  local  in  the  subject ;  the  objects  to  be  attained  are  the 
same  everywhere ;  and  there  does  not  seem  to  be  room  for  conflict 
of  interests,  unless  it  be  in  the  interests  of  some  who  may  desire 
to  confine  the  insurance  market  by  keeping  up  obstructions. 

I  will  not  pretend  to  indicate  all  the  points  on  which  differ- 
ences exist ;  but  three  branches  of  the  law  stand  out  prominently 
in  this  respect,  and  if  they  can  be  successfully  dealt  with  an 
important  advance  will  have  been  made  towards  the  proposed 
end. 

These  are : 

I.  The  law  as  to  Constructive  total  losses. 

II.  The  law  as  to  the  effects  of  unseaworthiness  and  negli- 
gence. 

III.  The  law  as  to  Double  insurances. 

Upon  these  points  I  have  drafted  a  set  of  Rules  which  are  in 
your  hands,  and  I  will  endeavour  now  to  explain  the  principles  on 
which  they  are  drawn. 


Constructive  Total  Loss ;  and  the  Right  to  Abandon. 

First,  then,  as  to  the  rules  governing  the  right  of  the  assured  to 
treat  the  subject  which  he  has  insured  as  totally  lost,  and  to  claim 
payment  from  his  insurer  of  the  full  amount  insured,  although  that 
subject  may  not  in  fact  have  been  wholly  destroyed,  or  wholly 
lost,  in  a  physical  sense. 

This  matter  divides  into  two.  We  have,  first,  cases  in  which 
the  assured  has  by  perils  insured  against  been  deprived  of 
possession,  or  of  the  control  or  use  of  the  thing  insured,  not 
absolutely,  but  with  a  prospect  of  regaining  it,  though  after  an 
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indefinite  time.  Such  cases  are  captures  in  which  there  is  a  pro- 
spect of  avoiding  a  condemnation;  embargoes;  arrests;  and  other 
detentions  by  governing  powers. 

Secondly,  we  have  cases  in  which  by  perils  insured  against  the 
subject  of  insurance  has  been  so  far  damaged,  or  completion  of 
the  adventure  has  been  so  frustrated,  that  the  assured  is  allowed 
to  treat  the  loss  as  total 

With  regard  to  the  first  class  of  cases,  I  do  not  propose  to  say 
much.  There  is  substantial  agreement  that  in  cases  of  capture 
and  indefinite  arrest  the  assured  may  abandon;  that  is  to  say, 
may  claim  payment  of  a  total  loss  on  giving  up  his  rights  in  the 
insured  property  to  the  insurer.  There  is,  however,  some  diffi- 
culty in  accurately  stating  a  rule  on  the  subject ;  and  a  difference 
exists  as  to  the  extent  of  deprivation  necessary  to  justify  abandon- 
ment 

The  French  Code  (369)  does  not  expressly  set  a  minimum  limit 
of  time  during  which  the  capture  or  arrest  must  have  continued. 
Jacobs  l  (s.  832)  refers  to  a  controversy  of  writers  on  the  point, 
and  says  that  in  Belgium,  where  the  provision  of  the  Code  (199)  is 
like  that  of  France,  the  state  of  capture  must  have  lasted  at  least 
one  and  a  half  months.  The  German  Code  (865),  on  the  other 
hand,  is  precise,  that  in  cases  of  embargo  or  arrest,  the  vessel 
must  have  been  detained  six,  nine,  or  twelve  months,  according  to 
the  part  of  the  world  in  which  the  ship  or  goods  may  be. 

In  No.  3  of  the  Rules  which  I  have  drafted,  an  endeavour  is 
made  to  express  what  is,  I  believe,  the  rule  in  England  and  also 
in  America  on  the  point  That  justifies  abandonment  when  the 
loss  of  possession  or  control  is  by  a  detention  imposed  for  an 
indefinite  period;  or  where  the  deprivation  is  for  a  definite 
period,  but  for  so  long  as  to  be  inconsistent  with  the  insured 
adventure. 

Leaving  that  proposal  with  these  few  remarks,  I  come  to  the 
other  class  of  cases,  viz.,  those  in  which  the  assured  claims  to  be 
paid  a  total  loss  in  consequence  of  damage  to  the  thing  insured. 
On  this  I  shall  have  to  trouble  you  at  some  length. 
1  Droit  Maritime  Beige. 
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There  may  be  such  damage  to  the  thing  insured  that,  though  it 
still  exists,  and  is  still  in  the  assured's  possession  and  control,  it  is 
in  such  a  state  or  is  so  placed  that  it  has  ceased  to  be  worth  any- 
thing  to  him,  for  use  as  a  thing  of  the  kind  insured.  In  such 
cases  the  thing  is  for  beneficial  purposes  destroyed.  In  a  business 
sense  it  has  become  a  total  loss. 

The  assured  is,  therefore,  allowed  to  claim  payment  in  full  of 
the  amount  insured,  on  the  terms  of  giving  up  whatever  may 
remain  of  the  thing. 

That  more  or  less  imperfectly  describes  the  idea  expressed  by 
the  phrase  constructive  total  loss. 

But  the  expression  is  comparatively  a  modern  one.  You  do 
not  find  it  in  the  old  codes  of  Insurance  Law,  or  in  the  modern 
codes  of  Europe  based  upon  them.  And  the  idea  which  it  ex- 
presses is  not  exactly  the  idea  of  those  codes. 

The  older  idea  is  that,  where  the  thing  insured  has  by  perils 
insured  against  sustained  a  great  disaster  (sinistre  majeur)^  so  that 
the  assured  is  placed  in  a  position  of  great  difficulty  and  risk  with 
regard  to  it,  he  should  be  allowed  to  abandon  it  to  his  insurers, 
passing  over  to  them  the  whole  risk  and  difficulty,  and  obtaining 
from  them  the  amount  insured.  And  thus  the  French  Ordonnance 
of  1681  (Art  46),  and  the  French  and  other  Continental  codes 
derived  from  that,  do  not  deal  with  the  question  When  may  a  loss 
be  considered  as  constructively  total  ?  but  with  the  question  When 
may  the  assured  abandon  ? 

We  have  to  consider  both  of  these  ideas,  the  right  to  abandon 
and  the  right  to  treat  as  total  a  loss  which  is  not  actually  total, 
and  the  systems  of  law  arising  out  of  those  ideas.  For  both  are 
still  alive  and  in  force. 

The  "  right  to  abandon  "  has  been  given  by  the  codes,  in  a 
sense  arbitrarily,  on  such  occasions  as  the  legislator  has  chosen  to 
define ;  not  because  on  the  facts  of  the  occasion  the  contract  of 
indemnity  requires  it.  On  the  other  hand,  the  right  to  treat  a 
thing  as  totally  lost,  because  in  effect  it  is  so,  is  not  arbitrary ; 
it  depends  upon  the  ability  to  show,  on  the  facts  of  the  particular 
case,  that  the  thing  is  really  for  practical  purposes  lost 
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The  constructive  total  loss  idea  is  the  descendant  of  the  idea  of 
liberty  to  abandon ;  but  its  consequences  are  different. 

The  difference  in  the  resulting  systems  of  law  will  be  seen  by 
comparing  French  law  with  English  law. 

The  French  Code  de  Commerce  reproduces  with  some  modifi- 
cation Art.  46  of  the  Ordonnance  of  1681,  which  allowed  abandon- 
ment in  cases  of  capture,  shipwreck  (naufrage),  breakage  of  the 
ship  (bris),  stranding,  arrest  of  princes,  or  entire  loss  of  the  things 
insured.  The  modern  code  (1807),  Art.  369,  allows  abandonment 
in  cases  of  capture,  shipwreck  {naufrage),  stranding  with  breaking 
{echoutment  avec  Ms),  innavigability  by  sea  peril,  or  arrest,  or 
loss  or  deterioration  of  the  thing  insured  amounting  to  not  less 
than  three-quarters. 

There  have  been  great  discussions  over  the  meanings  of 
"  naufrage,"  and  "  denouement  avec  bris,"  which  I  need  not  enter 
into ;  but  it  seems  clear  that  where  there  has  been  a  disaster  to  a 
ship  of  such  a  kind  as  to  come  within  the  technical  meaning  of 
"  naufrage,w  or  of  "  denouement  avec  bris,"  that  is  sufficient  to 
entitle  the  assured  to  abandon,  without  inquiry  as  to  the  ultimate 
consequences,  or  as  to  whether  it  was  worth  while  to  raise  the 
ship,  or  to  get  her  off  the  strand.1  And  further  that  it  also 
entitles  the  assured  of  cargo  on  board  to  abandon,  without  inquiring 
whether  or  how  far  that  cargo  has  been  affected.3 

The  codes  of  Holland,  Belgium,  Spain  have  similar  provisions. 
The  modern  German  code 3  has  not  followed  the  French  system 
on  this  subject     I  shall  have  occasion  to  refer  to  it  again. 

Looking  now  at  the  law  of  England  we  find  that,  though  largely 
informed  and  influenced  by  the  early  codes  and  by  the  writings 
of  the  great  French  jurists,  that  law  has  had  an  independent 
development.  It  has  become  formulated  with  increasing  dis- 
tinctness by  the  decisions  of  the  Courts  during  the  last  150 
years ;  and  the  development  has  taken  place  with  reference  to, 
and  under  the  pressure  of  the  methods  of  business  and  practices 
of  commercial  men.     It  was  at  first  largely  guided  by  their 

1  Jacobs  ii.,  398.  *  Jacobs  ii.,  400. 

•  Arts.  865,  875,  444. 
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opinions.  The  law  may  fairly  be  said  to  express  the  adaptation 
of  the  old  ideas  to  modern  business  needs.  But  the  development 
still  proceeds,  and  the  adaptation  cannot  yet  be  said  to  be  perfect 

One  clear  result  has,  I  think,  been  that  the  right  of  the  assured 
to  abandon  in  cases  of  damage,  to  hand  over  his  property  and 
its  difficulties  to  his  underwriter,  and  claim  payment  in  full  of 
the  amount  insured,  as  distinguished  from  the  doctrine  of  con- 
structive total  loss,  has  been  wholly  or  nearly  eliminated  That 
did  not  take  place  at  once ;  and  the  traces  of  the  older  doctrine 
are  still  found  in  the  language  in  common  use. 

Thus  in  A  mould,  so  lately  as  1857  (2nd  Ed.  1066),  there  is  no 
satisfactory  recognition  that  the  idea  of  constructive  total  loss  is 
independent  and  complete  in  itself!  On  the  contrary  his  test  of 
a  constructive  total  loss  was  whether  the  state  of  things  was  such  as 
to  entitle  the  assured  to  give  notice  of  abandonment  And  though 
he  discussed  the  idea  of  constructive  total  loss  independently, 
still  his  method  of  approaching  the  subject  led  him  to  make  it 
include  cases  of  a  vague  description,  resembling  the  French  view, 
in  which  recovery  is  "  very  doubtful "  and  therefore  notice  of 
abandonment  permissible. 

Another  result  of  the  development  of  English  law  has  been  to 
get  rid  of  the  idea  that  in  an  insurance  on  ship  there  may  be  a 
total  loss  by  loss  of  the  voyage  which  she  is  prosecuting.  Con- 
siderable difficulty  is  introduced  into  some  of  the  earlier  cases l  by 
language  suggesting  that  a  casualty  which  makes  the  voyage  no 
longer  beneficial  to  the  owner  may  justify  an  abandonment  and 
claim  for  total  loss.  That,  however,  is  not  the  law.  If  the  ship 
owing  to  her  condition  or  position  is  not  worth  the  expense  of 
recovery  and  repair,  and  therefore  cannot  complete  her  voyage, 
she  is  a  constructive  total  loss,  but  is  so  independently  of  this 
latter  consideration.  The  underwriter  on  ship  is  not  concerned 
with  the  profitableness  or  otherwise  of  the  adventure ;  and  on  the 
other  hand  the  fact  that  the  voyage  may  have  been  completed,  by 
the  ship's  arrival  at  her  destination,  does  not  affect  the  right  of  the 

1  Goss  vs.  Withers,  2  Burr,  683 ;  Parsons  vs.  Scott,  2  Taun,  363 ;  Falkner  vs. 
Ritchie,  2  M.  &  S.  290. 
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assured  to  treat  her  as  a  constructive  total  loss,  if  she  is  not  worth 
repairing. 

If  now  we  consider  the  law  in  the  United  States  we  shall  find 
that  in  principle  it  accords  with  that  of  Great  Britain.  Though 
the  right  of  abandonment  is  spoken  of  it  is  a  right  which  depends 
upon  showing  that  a  constructive,  or  technical,  total  loss  has 
happened  Though  great  attention  was  paid  to  French  law  in 
the  early  decisions  of  the  American  Courts  they  did  not  adopt  the 
view  that  an  assured  might  abandon  to  his  underwriter  because  of 
the  happening  of  a  sinistra  majeur.  The  law  in  America,  as  in 
England,  does  not  depend  upon  niceties  as  to  the  word  which 
describes  the  accident,  but  upon  the  effects  of  the  accident  in  the 
particular  case.1 

And  yet  when1  we  come  to  cases  of  constructive  total  loss  by 
damage,  we  find  that  in  one  highly  important  particular  the  law 
in  America  differs  from  that  of  England.  In  England  the  question 
whether  the  ship  or  the  cargo  has  in  effect  been  lost  by  damage, 
is  tested  by  considering,  in  the  case  of  ship,  whether  the  cost  of 
recovery  and  repair  will  exceed  the  value  of  the  ship  when  repaired ; 
or,  in  the  case  of  cargo,  whether  the  cost  of  recovering  and  'bringing 
it  to  its  destination  will  exceed  its  value  when  arrived. 

In  America,  on  the  other  hand,  the  test  is  whether  the  cost  of 
recovery  and  repair  will  exceed  one  half  the  repaired  value,  in  the 
case  of  ship ;  and,  in  the  case  of  cargo,  is  whether  the  loss  or 
deterioration  with  the  expenses  of  recovery  amount  to  more  than 
one  half  the  value  of  the  cargo.  When  half  the  value  of  the 
thing  insured  has  been  lost,  the  law  in  the  United  States  allows 
the  assured  to  treat  it  as  a  total  loss. 

This  divergence  appears  to  have  taken  place  very  soon  after  the 
formation  of  the  Union.  The  earliest  reported  case  of  which  I 
am  aware  in  which  the  test  of  half-damage  was  applied  is  Gardiner 
vs.  Smith*  decided  in  the  Supreme  Court  of  New  York  in  1799. 
But  the  test  had  been  spoken  of,  in  argument,  in  the  case  of 
Fuller  vs.  McCall,3  in  the  Supreme  Court  of  Pennsylvania  in  the 

1  See  per  Story,  J.,  in  Pede  vs.  Merchants  Ins.  Co.,  3  Mason,  27. 
1  I  Johns,  142.  *  1  Veates,  464. 
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year  1795.  And  in  Marcardier  vs.  Chesapeake  Ins.  Co.,1  decided 
in  the  Supreme  Court  in  18 14,  Story,  J.,  after  saying  that  the 
exact  quantum  of  damage  to  goods  to  authorise  abandonment  as 
for  a  total  loss  had  not  been  decided  in  England,  and  citing  Le 
Guidon 2  as  authority  that  half  is  sufficient,  said,  "  This  rule  has 
received  some  countenance  from  more  recent  elementary  writers ; 
and  from  its  public  convenience  and  certainty  has  been  adopted 
as  the  governing  principle  in  some  of  the  most  respectable 
commercial  states  in  the  Union,  and  perhaps  is  now  so  generally 
established  as  not  easily  to  be  shaken." 

It  seems  pretty  clear  that  the  rule  came  into  the  law  from 
Le  Guidon — a  treatise  published  in  Rouen  between  1556  and 
1584;  or,  more  immediately,  from  Park  on  Insurances,  a  book 
which  at  the  end  of  the  eighteenth  century  and  in  the  early  part 
of  the  nineteenth  was  regarded  in  America  as  of  great  authority. 
This  appears  from  Story's  judgments,  and  from  Kent's  Com- 
mentaries.3 

Park  wrote  originally  in  1786.  His  seventh  edition  was  pub- 
lished in  1 81 7.     At  p.  230  of  that  edition  he  says : 

11  In  a  French  treatise  called  Le  Guidon  it  is  said  that  the  insured  may 
abandon  to  the  underwriter,  and  call  upon  him  for  a  total  loss,  if  the  damage 
exceed  half  the  value  of  the  thing ;  or  if  the  voyage  be  lost,  or  so  interrupted, 
that  the  pursuit  of  it  is  not  worth  the  freight.  The  same  idea  with  respect  to 
the  circumstances  which  will  justify  an  abandonment  seems  to  prevail  in 
almost  all  the  foreign  ordinances.1' 

He  then  refers  to  the  authority  of  the  English  decisions,  and 
says : 

"  From  these  decisions  we  may  collect  that  the  right  to  abandon  mast  arise 
upon  the  object  of  the  insured  being  so  far  defeated  by  a  peril  in  the  policy 
that  it  is  not  worth  his  while  to  pursue  it ;  such  a  loss  as  is  equally  in- 
convenient to  him  as  if  it  had  been  total." 

And  later  on  he  continues  :4 

"  From  what  has  been  said  it  will  appear  sufficiently  evident  that  the  owner 
cannot  abandon,  unless  at  some  period  or  other  of  the  voyage  there  has  been 


1  8  Cranch,  39,  p.  47.  *  Ch.  7,  Art.  I,  9. 

1  See  Kent  Comm.  iii.,  329.  4  Page  231. 
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a  total  loss ;  and,  therefore,  if  neither  the  thing  insured  nor  the  voyage  be 
lost,  and  the  damage  sustained  shall  be  found,  upon  computation,  not  to 
amount  to  a  moiety  of  the  value t  the  owner  shall  not  be  allowed  to  abandon." 

That  appears  to  me  a  very  singular  passage ;  an  illustration  of 
how  the  influence  of  authority  may  obscure  to  a  writer  the  in- 
consequence of  a  conclusion.  Park  did  not,  however,  lay  down 
that  half-damage  is  enough,  except  in  that  negative  way ;  and  it 
is  surely  impossible  to  deduce  such  a  rule  from  the  premiss  that 
there  must  have  been  a  total  loss,  or  a  loss  equally  inconvenient. 

In  his  great  judgment  in  Peek  vs.  Merchants  Ins.  Co.,1  deli- 
vered in  1822,  Story,  J.,  applied  the  rule  to  an  insurance  of  ship, 
tracing  it  from  the  sources  already  indicated,  and  said,  "  The  rule 
seems  to  be  founded  upon  this  consideration,  that  a  ship  so  much 
injured  is  not  worth  repair,  and  therefore  may  be  abandoned  as 
innavigable,  and  infected  with  a  fatal  infirmity." 

That  explanation  is  unsatisfying.  If  a  ship  can  be  repaired  so 
as  to  sail  the  sea  as  well  as  before,  for  three-quarters  or  five- 
sixths  of  her  value  when  repaired,  how  is  it  possible  to  say  that 
she  is  not  worth  repairing,  or  is  innavigable,  or  infected  with  a 
fatal  infirmity  ?  Is  not  the  conclusion  forced  upon  us  that  we 
are  here  in  the  presence  of  a  fiction  ?  That  this  loss  by  more 
than  half-damage  is  fictitiously,  not  constructively,  total?  And 
that  the  fiction  is  traceable  to  the  early  ideas  that,  as  between 
assured  and  underwriter,  difficult  cases  should  be  handed  over  to 
the  latter  ? 

If  the  rule  had  been  confined  to  ships,  and  if  the  comparison 
were  made  between  the  cost  of  repair  and  the  former  value  of  the 
ship,  as  is  the  case  in  applying  the  75  per  cent,  test  under  the 
modern  European  codes,2  there  might  be  something  in  the 
fiction.  For  a  repaired  ship  is  generally  worth  less  than  she  was 
before,  and  the  deduction  of  25  per  cent  might  be  considered 
roughly  to  represent  that.  But  in  the  same  case  Story,  J.,  decided 
that  the  comparison  must  be  with  the  repaired  value  of  the  ship, 

1  3  Mason,  27,  p.  69. 

*  Germany,  877,  444 ;  Holland,  663-666 ;  Spain,  789 ;  France,  369  ; 
Belgium,  199. 
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and  without  deducting  thirds  from  the  cost  of  repairs.  Other 
decisions  of  the  Supreme  Court  are  to  the  same  effect;  and  I 
understand  that  that  is  the  law  of  the  United  States  generally.1 

The  effect  of  these  decisions  has  been  partly  got  rid  of  by 
special  clauses  in  the  policies  in  use.  Thus  in  the  Boston  form 
of  policy,3  a  clause  is  inserted  that  "  the  insured  shall  not  have 
the  right  to  abandon  the  vessel  for  the  amount  of  damage  merely 
unless  the  amount  which  the  insurer  would  be  liable  to  pay 
under  an  adjustment  as  of  a  partial  loss  shall  exceed  half  the 
amount  insured/'  thus  requiring  deductions  of  thirds  from  the 
repairs.  If  the  amount  insured  represents  the  former  value,  and 
if  the  rule  of  deducting  thirds  in  estimating  a  partial  loss  were 
applicable  to  the  whole  of  the  cost  of  repairs,  this  would  be 
equivalent  to  requiring  that  the  cost  of  repairs  should  amount 
to  not  less  than  three-quarters  of  the  former  value,  which  is 
the  rule  in  Continental  Europe.  But  in  fact  thirds  are  not 
deducted  from  the  whole  cost  of  repairs.  Moreover  the  clause 
leaves  out  the  cost  of  recovery  as  an  element  in  the  comparison. 
It  refers  only  to  "  damage " ;  to  matters  which  can  be  brought 
into  an  adjustment  of  a  partial  loss. 

I  have  dwelt  at  some  length  on  the  history  of  this  question, 
because  I  think  that  may  help  us  in  deciding  which  test  of 
constructive  total  loss  should  be  adopted  It  is  clear  that  if  we 
are  to  have  a  common  basis  of  law  one  uniform  rule  must  be 
chosen.  I  submit  that  on  this  point  the  English  rule  should  be 
followed.  It  is  the  rule  of  most  modern  development  It  is  the 
most  definite;  the  most  free  from  fictions,  and  fictions  breed 
embarrassments ;  it  most  nearly  accords  with  the  principle  that 
insurance  means  indemnity;  and  it  corresponds  best  with  modern 
methods  of  insurance, 

A  few  words  on  that  last  point  Those  who  are  familiar  with 
marine  insurances  will,  I  think,  agree  that  one  of  the  most 
important  distinctions  is  that  between  insurances  against  losses 
total  and  partial,  and  against  losses  only  which  are  total  It 
is  that  fact  which  makes  the  meaning  of  constructive  total  loss  so 
1  Ph.,  1538.  2  Barber,  Prin.  of  Ins.,  307. 
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important.  As  might  be  expected,  the  rule  of  American  law 
allowing  a  half  loss  to  be  treated  as  a  whole  loss  has  given  rise  to 
great  difficulties  in  relation  to  insurances  of  goods  free  of  particular 
average,  or  against  total  loss  only.  The  question  has  repeatedly 
arisen  whether  for  the  purpose  of  such  limitations  a  loss 
exceeding  one  half,  which  is  in  truth  partial,  is  to  be  treated  as 
total,  because  under  the  law  a  right  to  abandon  is  generally 
allowed  in  such  a  case.  Varying  decisions  on  goods  policies 
as  to  the  effect  of  the  rule  in  such  cases  have  been  given,  in 
the  Supreme  Court  of  the  United  States,  and  in  the  Courts  of 
some  States.  Thus  the  Supreme  Court  has  held  that  for  this 
purpose  a  fifty  per  cent  loss  is  a  partial  loss ; 1  while  in  Massa- 
chusetts that  has  been  held  to  be  true  only  in  the  case  of 
memorandum  goods  (perishable  in  their  nature),  and  not  of 
goods  not  perishable  in  their  nature.2  I  understand  that  a  case  * 
raising  this  latter  point  stands  at  present  for  judgment  in  the 
Supreme  Court  of  the  United  States. 

Again  consider  the  operation  of  the  rule  on  other  insurances, 
such  as  on  freight.  Suppose  a  case  like  Rankin  vs.  Potter 
(L.  R«  6,  H.  L.  83),  an  insurance  during  an  outward  voyage  of 
freight  for  the  homeward  voyage.  A  constructive  total  loss  of 
the  ship  happens  on  the  outward  voyage,  and  hence  a  failure  to 
perform  the  homeward  voyage  and  earn  the  insured  freight  If 
the  loss  was  a  constructive  total  loss  within  the  English  rule 
there  has  been  a  clear  total  loss  of  that  freight  For  the  rule 
requires  that  the  ship  must  really  for  business  purposes  have  been 
lost  on  the  outward  voyage;  and  that  being  so  the  contract  of 
carriage  is  at  an  end.  (Rankin  vs.  Potter  was  a  difficult  case 
owing  merely  to  uncertainty  as  to  the  law  about  notice  of 
abandonment)  But  how  would  the  matter  stand  under  the 
United  States  rule,  if  only  a  half  loss  of  the  ship  had  occurred  ? 
The  homeward  voyage  in  that  case  would  not  really  have  been 

1  Marcardier  vs.  Chtsapeake  Ins.  Co.,  8  Crunch,  39 ;  Phill.,  1615.  Phillips, 
1 614,  considered  this  a  mistake. 

*  Kettdl  vs.  Alliance  Ins.  Co.,  10  Gray,  144 ;  and  see  other  cases  cited  in 
Parsons,  Ins.  II.,  114.    Parsons,  118,  considered  this  distinction  a  mistake. 

*  Washburn  &*  Mom  Manufacturing  Co.  vs.  Reliance  M.  I.  Co. 
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defeated.  Is  the  freight  underwriter  to  be  made  to  pay  a  total 
loss  because  the  law  has  allowed  the  shipowner  to  abandon  his 
ship  to  the  ship  underwriter  under  an  entirely  independent 
contract  ? 

Or  again  compare  with  an  ordinary  contract  of  carriage.  Is 
the  shipper  to  lose  his  claim  to  have  the  goods  carried — because 
a  right  to  abandon  to  the  underwriter  on  ship  has  arisen  ? 

Another  difficulty  in  the  American  rule  is  that  it  operates 
differently  according  to  the  place  at  which  it  is  applied.  When 
a  ship  has  arrived  at  her  home  port  of  destination  it  is  laid  down, 
both  as  to  ship  and  cargo,  that  damage  exceeding  half  does  not 
constitute  a  constructive  total  loss;1  and  that  the  test  (as  to 
ship)  is  the  English  one,  viz.,  is  she  worth  repairing? 

The  advantage  of  reality  is  on  the  side  of  the  English  rule ;  it 
is  a  rule  based  on  fact,  not  fiction,  and  so  fits  in  better  with  other 
legal  consequences  of  the  facts.  Unless  we  are  to  go  back  to  the 
old  view  that  an  assured  should  be  privileged  to  abandon  when  he 
is  in  difficulty,  and  to  claim  a  total  loss  although  there  is  not  a 
total  loss,  the  English  rule  seems  the  one  to  adopt 

And  I  come  to  the  like  conclusion  as  between  the  English 
rules  on  this  point  and  those  of  Continental  Europe.  To  go  back 
to  the  right  of  abandonment  in  cases  of  shipwreck,  and  stranding 
with  Ms,  would  be  to  revert  to  less  definite  ideas,  and  therefore 
to  ideas  less  suited  to  business.  As  I  have  said  there  have  been, 
and  apparently  there  are,  great  divergences  of  view  as  to  the 
meaning  of  these  provisions  of  the  law.2  And  in  relation  to 
cargo  at  any  rate  there  have  been  efforts  to  get  rid  of  them.  On 
a  French  Commission  which  sat  in  1865  a  proposal  was  brought 
forward  by  M.  de  Courcy  to  abolish  generally  the  right  of 
abandonment  in  these  cases.3  The  matter  was  examined  as  to 
ship  and  cargo  separately,  and  it  was  decided  not  to  propose  any 
alteration.  As  regards  ships  it  was  said  that  the  presumptions  on 
which  these  cases  of  abandonment  rest  are  true  in  most  instances ; 
that  they  prevent  as  far  as  possible  the  difficulties  and  delays 

1  PhilL,  1532,  1555,  161 1.  *  Jacobs,  ss.  759,  760. 

*  Jacobs,  s.  831. 
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which  the  assured  would  encounter  in  obtaining  payment 
promptly ;  that  promptitude  in  recovering  his  funds  is  necessary 
for  giving  the  insurance  the  full  effect  in  view  of  which  it  was 
contracted ;  and  that  the  legitimate  interests  of  the  insurer  are 
safeguarded  by  the  salvage  and  the  premium.  As  regards  cargo, 
while  recognising  that  in  these  cases  (of  shipwreck  and  stranding) 
the  loss  of  cargo  may  be  little  or  nothing,  and  noting  that  the 
commercial  practice  was  to  exclude  the  legal  right  to  abandon  by 
agreement,  the  Commission  considered  it  better  to  maintain  the 
law,  and  leave  those  who  wished  to  alter  it  by  contract.  And 
here  again  the  justification  of  the  law  put  forward  was  to  save  the 
assured  from  the  difficulties  he  would  encounter  in  proving  his 
loss. 

We  seem  here  to  have  an  instance  of  the  fixedness  and 
inadaptability  of  codified  law.  Many  as  are  the  advantages  of 
a  code,  there  are  also  advantages  in  not  having  the  law  written 
down  and  stereotyped.  It  is  left  perhaps  in  a  state  of  comparative 
vagueness,  and  even  confusion;  but  that  confusion  permits  of 
growth;  and  when  the  subject-matter  of  law  is  developing, 
widening  its  fields  of  operation,  and  altering  its  methods,  the 
possibility  of  growth  and  adaptation  in  the  law  applicable  to  it  is 
no  slight  advantage. 

To  the  French  argument  of  convenience,  and  need  of  assistance 
to  the  assured,  it  seems  sufficient  to  say  that  the  countries  which, 
in  modern  times,  have  had  the  largest  ocean  traffic  have  not  felt 
these  needs,  and  have  no  corresponding  laws  in  relief  or  pro- 
tection of  merchants  and  shipowners  as  against  underwriters. 
But,  further,  it  seems  plain  that  the  need  is  not  felt  on  the 
Continent,  at  any  rate  by  merchants.  As  appears  from  the 
proceedings  of  the  Commission  above  mentioned,  French  policies 
on  cargo  exclude  this  protection.  Jacobs  (s.  831)  quotes  a  clause 
of  the  Antwerp  policy  to  the  same  effect,  by  which  it  is  provided, 
contrary  to  the  provisions  of  the  Belgian  code,  that  abandonment 
of  goods  in  cases  of  shipwreck,  stranding  with  Ms,  and  in- 
navigability,  can  only  be  made  when  the  loss  or  deterioration 
amounts  to  three-fourths  of  the  value. 
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It  remains  to  consider  whether  a  loss  of  three-fourths  should 
give  the  right  to  abandon.  That  provision  is  found  not  only  in 
the  French  code,  and  in  the  codes  of  Holland,  Belgium,  and 
Spain,  which  follow  that,  but  it  is  also,  in  effect,  the  rule  as  to  ships 
in  the  German  code.  This  last  code  provides  for  "  abandonment" l 
(i)  when  the  ship  is  missing,  and  (2)  when  the  object  of  the 
insurance  is  in  danger  by  the  vessel  or  goods  being  laid  under 
embargo,  or  seized  by  a  belligerent,  or  otherwise  arrested  by 
order  of  Government,  or  captured  by  pirates,  and  not  released 
within  certain  named  periods.  It  does  not  seem  to  provide  for 
abandonment  in  case  of  damage,  either  of  ship  or  of  goods.  But 
by  Art.  877  it  enables  the  assured,  where  the  ship  has  been  duly 
pronounced  to  be  incapable  or  unworthy  of  repair,  to  put  her  up 
for  sale  by  auction,  and  in  case  of  sale,  the  loss  as  against  the 
underwriter  is  the  difference  between  the  net  proceeds  and  the 
insured  value.  And  the  meaning  of  "unworthy  of  repair"  is 
defined  by  Art.  444  of  the  code  to  be  "when  the  cost  of  the  repair 
without  deduction  on  account  of  the  difference  between  old  and 
new  would  amount  to  more  than  three-fourths  of  the  previous 
value.,,  . 

So  defined,  it  may  be  that  the  rule  in  Art.  877  generally  gives  a 
result  pretty  near  to  that  of  the  English  test  It  is,  however,  a 
hard  and  fast  rule,  and  so  will  often  not  fit  the  facts ;  and  quite 
possibly  the  discrepancy  from  fact  may  increase  as  changes 
progress  in  ship-building.  Further,  it  seems  to  ignore  the  cost 
of  recovering  the  ship,  which  must  surely  be  added  to  the  repairs. 
Moreover,  if  the  cost  of  recovery  forms  a  large  part  of  the  whole, 
the  rough  accuracy  of  the  rule  is  greatly  disturbed.  If  a  ship 
worth  ;£io,ooo  be  so  damaged  that  the  repairs  will  cost  ^7500, 
it  may  well  be  that  the  repaired  ship  will  not  be  worth  more  than 
^7500.  If,  however,  a  ship  worth  ^10,000  strands,  but  can  be 
got  off  undamaged  by  spending  ^7500,  it  cannot  with  any 
accuracy  be  said  that  she  is  constructively  a  total  loss. 

The  one  advantage  of  the  German  three-fourth  rule  seems  to 
be  that  it  avoids  the  necessity  of  estimating  the  repaired  value  of 

1  Art.  865. 
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the  ship;  but  it  still  requires  an  estimate  of  the  value  of  the  ship 
in  a  sound  state,  for  it  expressly  excludes  the  policy  valuation ;  so 
that  no  very  considerable  advantage  is  gained.1 

On  the  whole,  it  appears  to  me  that  this  rule  also,  even  limited 
as  it  appears  to  be  in  the  German  code  to  the  case  of  ship,  should 
also  be  rejected  in  favour  of  the  more  accurate  principle  of 
English  law. 

There  may  be  cases,  or  classes  of  cases,  in  which  it  is  desirable 
that  underwriters  shall  agree,  in  certain  events,  to  take  over  the 
thing  insured,  and  pay  the  whole  insured  amount,  although  a  total 
loss  may  not  have  occurred.  There  is  no  wish  to  interfere  with 
any  such  arrangements.  But  let  them  be  made  expressly.  Do 
not  let  it  be  said  that  the  underwriter  pays  in  such  cases  because 
the  law  makes  them  cases  of  total  loss.  To  do  so  is  to  spoil  the 
valuable  idea  of  constructive  total  loss.  If  that  idea  is  to  con- 
tinue to  govern  the  general  right  to  abandon  and  claim  payment 
in  full,  in  cases  of  damage,  let  us  endeavour  to  keep  it  in  an 
accurate,  logical  shape. 

I  come  now  to  the  question,  When  ought  the  test  for 
constructive  total  loss  to  be  applied  ?  At  what  point  of  time 
ought  the  question  to  be  put  as  to  whether  the  assured  is  or  is 
not  deprived  of  the  thing  insured,  or  as  to  whether  the  cost  of 
recovery  and  repair  will  exceed  the  value  of  the  result  ? 

We  have  here  a  conflict  between  the  English  rule  and  that 
prevailing  in  the  United  States  and  in  Continental  Europe.  The 
former  applies  the  test  at  the  time  of  commencing  an  action 
against  the  underwriters ;  any  improvement  in  the  position  down 
to  that  time,  other  than  one  produced  by  the  underwriters  them- 
selves, is  taken  into  account  in  their  favour.  On  the  other  hand, 
in  the  United  States,  as  in  France,  etc.,  the  question  is,  What  was 
the  position  at  the  time  when  notice  was  given  abandoning  the 
insured  property  to  the  underwriters?  The  validity  of  the 
abandonment  depends  on  the  facts  then  existing.3 

It  appears  to  me  that  this  latter  is  the  right  role  to  adopt,  and 

1  Art  877.  *  Barber,  324. 
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perhaps  there  will  not  be  much  difference  of  opinion  about  it 
The  right  to  treat  a  loss  as  total  when  the  subject  insured  still 
exists  is  a  right  of  election ;  the  assured  elects  by  giving  his 
notice  of  abandonment;  the  question  is  whether  he  has  done 
so  validly.  That  depends  upon  whether  the  thing  insured  is  or 
is  not  then  a  constructive  total  loss.  The  English  rule  to  the 
contrary  has  sprung  from  a  rule  of  procedure  which  requires  that 
the  cause  of  action  shall  exist  at  the  date  of  the  writ — a  rule  not 
of  essential  importance. 

The  consistent  application  of  the  test  at  any  stated  time  is  not, 
however,  without  difficulty.  Things  happen  before  and  after 
which  affect  or  throw  light  upon  the  position  of  the  insured 
subject  at  the  critical  time,  and  it  is  necessary  to  consider  what,  if 
any,  effect  should  be  given  to  them. 

As  regards  subsequent  events,  they  ought  to  be  ignored,  except 
so  far  as  they  assist  the  estimate  of  the  circumstances  and  of 
expenses  and  values,  which  has  to  be  made  from  the  standpoint 
of  what  was  known,  or  may  be  assumed  to  have  been  known,  at 
the  critical  time ;  changes  in  the  circumstances  which  happen  after, 
but  could  not  in  ordinary  course  have  been  foreseen,  should  be 
disregarded. 

As  regards  precedent  events,  they  ought  also,  I  think,  to  be 
ignored ;  but  I  am  not  sure  that  that  has  always  been  done.  The 
fundamental  question  is,  Is  the  ship  as  she  lies  worth  recovering  and 
repairing;  or,  are  the  goods  as  they  lie  worth  recovering  and 
carrying  forward  ?  Suppose,  now,  that  before  that  critical  time 
expenses  have  been  incurred  with  a  view  to  diminishing  the  loss, 
or  that  General  Average  or  salvage  liabilities  have  been  incurred 
since  the  disaster  which  has  caused  the  loss,  ought  those  expenses 
and  liabilities  to  be  added  to  the  estimate  of  cost  of  recovery 
and  repair? 

By  way  of  illustration,  consider  the  case  of  a  ship  battered  at 
sea  and  taken  into  a  port  of  refuge,  after  a  jettison,  and  with  the 
assistance  of  salvors ;  and  suppose  notice  of  abandonment  to  be 
given  when  the  port  has  been  reached.  Or,  again,  consider  the 
case  of  a  stranded  ship,  where  efforts  have  been  made  to  get  her 
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offi  by  jettison  of  cargo  and  employment  of  salvors,  but  without 
the  desired  result,  and  notice  of  abandonment  afterwards  given. 

To  take  into  account  the  ship's  share  of  these  expenses  and 
sacrifices  after  the  casualty,  would  really  be  to  estimate  the  cost 
of  recovery  and  repair  as  at  the  time  of  the  casualty,  on  the  con- 
ditions then  existing.  No  system  of  law,  so  far  as  I  know,  does 
that.  If  that  were  the  time  at  which  to  test,  then  every  capture 
and  every  abandonment  of  a  ship  at  sea  would  be  a  total  loss, 
although  re-captors,  or  salvors,  might  bring  her  safe  into  port 
before  any  news  of  the  loss  had  been  received. 

The  expenses  we  are  considering  are  generally  what  are  known 
as  sue  and  labour  charges,  and  can  usually  be  recovered  from  the 
insurers  under  the  sue  and  labour  clause  in  the  policy.  Or,  they 
are  General  Average  expenditures  to  which  the  other  interests 
saved  must  contribute.  But  however  that  may  be,  if  the  question 
is  whether  the  ship  as  she  lies,  at  the  critical  time,  is  worth  re- 
covering, they  are  not  really  elements. 

Another  question  is  whether,  in  estimating  the  cost  of  repairing, 
deduction  should  be  made  of  any  amounts  which  have  to  be 
contributed  to  that  by  other  interests  in  respect  of  damage  to  the 
ship  by  General  Average  sacrifices,  prior  to  the  abandonment 

Here,  again,  this  is  not  an  element  in  determining  whether 
the  ship  is  worth  repairing.  The  right  of  the  shipowner  to 
General  Average  contributions  for  the  sacrifice  of  his  ship  is 
complete,  and  independent  of  whether  the  repairs  be  done  or  not1 
If  the  underwriters  pay  a  total  loss  they  will  take  over  that  right 
And  if  the  contribution  has  been  already  received  it  must  he  paid 
over  to  them. 

I  propose,  then,  to  adopt  the  time  of  notice  of  abandonment  as  the 
time  at  which  the  question  of  constructive  total  loss  or  not  should 
be  put,  and  that  the  question  should  be  whether  the  thing  insured 
is  then  a  total  loss.  Cases  occur,  however,  in  which  a  constructive 
total  loss  happens  without  notice  of  abandonment  being  given,  or 

1  The  claim  to  deduct  this  was  given  up  in  Ex.  Ch.  in  Kemp  vs.  Halliday, 
34  L.  J.  Q.  B.  233  ;  L.  R.,  I  Q.  B.  520 ;  and  it  was  ignored  by  Blackburn,  J., 
in  the  Court  below. 
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required ;  for  example,  where  the  master  has  properly  sold  ship 
or  goods  after  a  disaster  in  order  to  mitigate  further  loss ;  or  when 
the  thing  insured  has  been  sold  under  an  order  of  Court,  say  at 
the  suit  of  salvors.  In  such  cases  I  suppose  the  time  for  applying 
our  tests  must  be  that  of  the  sale  or  other  event  which  has  made 
a  notice  of  abandonment  useless,  and  therefore  needless. 

A  third  difference,  in  the  laws  relating  to  constructive  total 
losses,  arises  with  regard  to  the  effect  of  an  abandonment  upon  the 
rights  in  the  thing  insured. 

The  general  rule  is  that  upon  payment  of  a  total  loss  the 
underwriter  becomes  entitled  to  all  that  remains  of  the  assured's 
interest  in  the  thing  insured,  and  to  all  the  assured's  rights  and 
remedies  against  others  in  respect  of  the  loss.  But  a  difference 
exists  as  to  the  time  from  which  this  transfer  of  the  property  is  to 
date. 

In  England  and  in  the  United  States  the  abandonment  relates 
back  to  the  time  of  the  loss,  and  the  underwriter  takes  the  pro- 
perty from  then.  On  the  other  hand,  in  France  (Art  385), 
Belgium  (Art  216),  and  Holland  (Art  678),  and  apparently  in 
Germany  also  (Art  872),  the  transfer  only  operates  from  the 
date  of  notice  of  abandonment  There  have,  however,  been 
very  various  opinions  of  French  writers  on  the  effect  of  the  pro- 
visions of  the  codes,  and  some  French  writers  of  great  influence 
are  of  opinion  that  the  transfer  operates  from  the  date  of  the 
disaster.1 

On  this  point  I  propose  that  the  English  and  American  rule  be 
adopted. 

Next,  as  to  the  effect  of  the  transfer  by  abandonment  upon 
the  freight  which  was  in  course  of  being  earned  when  the  loss 
occurred. 

Here  the  English  rule  differs  from  that  of  the  United  States, 
inasmuch  as  it  gives  the  whole  freight  earned  by  the  ship,  by 
completing  the  voyage  after  the  accident,  to  the  underwriter  on 

*  Jacobs,  ii.,  469,  citing  J.  V.  Cauvet,  E.  Cauvet,  Weil,  and  Lyon-Caen  and 
Renault. ' 
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ship,  as  owner  of  the  ship.  The  rule  established  by  the  American 
decisions  apportions  freight  so  earned  between  the  underwriter 
on  ship  and  the  assured,  or  his  underwriter  on  freight1 

The  Continental  codes  differ  on  this  matter.  The  French  code 
(Art  386)  gives  the  freight  {pro  rata)  on  goods  saved  to  the 
abandonees  of  ship.  The  Belgian  code  (Art  218)  gives  it  to 
the  abandonees  of  freight  The  code  is  dealing  with  an  abandon- 
ment of  freight  (say  for  the  voyage),  and  gives  the  underwriter  on 
freight  all  freights  received,  or  due,  down  to  the  casualty.  The 
German  code  (Art.  872)  provides  that  the  underwriter  on  ship 
shall  be  entitled  to  the  net  amount  of  freight  for  the  voyage,  so  far 
as  earned  after  the  notice  of  abandonment. 

I  propose  that  the  United  States  rule  be  adopted,  as  against  the 
English,  and  have  endeavoured  to  provide  for  the  case  in  which 
part  of  the  freight  has  been  paid  in  advance.  The  provision  of 
the  German  code,  that  the  freight  allowed  to  the  underwriter  on 
ship  shall  be  the  net  freight  earned  after  abandonment,  seems 
wrong,  since  the  expenses  subsequent  to  the  abandonment  will 
have  been  chargeable  to  those  underwriters.  The  division  should 
be  of  the  gross  freight,  leaving  the  shipowner  to  bear  the  expenses 
prior  to  the  casualty,  and  the  underwriter  on  ship  to  bear  the 
expenses  subsequent  to  that. 

II. 

In  estimating  the  amount  of  a  partial  loss  to  ship,  it  has  been 
customary  to  make  deductions  from  the  cost  of  repairs,  with  a 
view  to  eliminating  the  advantage  to  the  assured  in  having  new 
material  in  place  of  old. 

The  customary  deductions,  however,  differ.  For  purposes  of 
General  Average,  they  have  largely  been  made  uniform  by  Rule 
XIII.  of  the  York-Antwerp  Rules  of  General  Average. 

It  is  desirable  that  they  should  also  be  uniform  for  purposes  of 
insurance ;  and  it  is  proposed  to  make  the  York- Antwerp  Rule 
apply  to  insurances  of  ship. 

'.    ;  c   ;  l  Bhttl.,  150a,  1650.  -  -  -  j 


(      "4     ) 

IIL 
Unseaworthiness  and  Negligence. 

I  pass  now  to  the  second  principal  group  of  differences  in  the 
laws  relating  to  marine  insurance,  those  touching  the  obligations 
of  the  assured.  I  will  not  attempt  to  discuss  all  his  obligations, 
but  merely  those  upon  which  varying  rules  exist  in  different 
countries. 

We  may,  for  discussion,  divide  these  into  two :  (a)  unsea- 
worthiness of  ship ;  (b)  negligence  in  the  conduct  of  the  ad- 
venture. 

(a)  First,  as  to  the  obligation  to  have  the  ship  seaworthy.  The 
law  as  to  this  in  England  seems  to  me  very  unsatisfactory.  It  is 
over-severe  against  the  assured  in  some  respects,  and  over-lax  in 
others.  In  a  voyage  policy  it  requires  definitely  that  the  ship 
shall  have  been  in  a  seaworthy  state  on  sailing  upon  the  voyage. 
Care  to  provide  this  is  insufficient ;  the  care  must  have  succeeded ; 
that  a  defect  which  rendered  the  ship  unfit  was  latent,  and  could 
not  have  been  discovered  by  any  reasonable  effort,  is  no  excuse. 

Further,  this  warranty  is  made  a  condition  of  the  policy.  If  not 
satisfied,  the  policy  either  does  not  attach  or  it  ceases  to  be 
effectual.  So  that  if  a  ship  were  to  sail  with  an  insufficient  supply 
of  coal  for  the  voyage,  and  were  to  be  destroyed  by  a  tempest, 
the  underwriter  would  not  be  liable,  although  that  happened  quite 
irrespective  of  the  coal  supply,  and  even  without  the  shortness  of 
coal  having  been  discovered. 

And  these  very  severe  conditions  apply  not  only  to  voyage 
policies  on  ships  but  also  to  policies  on  goods. 

On  the  other  hand,  under  English  law,  if  the  ship  has  first 
sailed  seaworthy  the  underwriter  is  liable  for  losses  by  sea  perils, 
even  though  there  may  have  been  gross  negligence  in  allowing 
the  ship  to  leave  a  port  of  call,  or  port  of  refuge,  in  an  unfit  state, 
and  although  the  losses  would  not  have  happened  but  for  that 
Further,  in  the  case  of  time  policies,  the  law  imposes  no  provision 
or  condition  as  to  seaworthiness  at  all.    So  that  the  underwriter 
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is  liable  for  a  loss  by  sea  perils  although  occasioned  by  the  ship's 
unseaworthiness,  unless  he  can  show  that  she  was  sent  to  sea  in 
that  condition  by  the  assured  wilfully. 

The  law  of  the  United  States  corrects  some  of  these  defects. 
It  applies  the  warranty  to  time  policies  as  well  as  to  voyage 
policies ;  and  it  imposes  (as  I  understand)  an  obligation  to  use 
care  to  do  at  each  port  of  call  what  reasonably  should  be  done  to 
make  the  ship  fit,  before  sailing  thence.1 

On  the  other  hand,  that  law  appears  to  make  performance  of 
the  warranty  a  condition  of  the  policy;2  and  also  applies  it  to 
insurances  of  goods,9  and  thus  maintains  and  extends  the  over- 
severity  of  English  law. 

On  the  Continent  of  Europe  the  state  of  the  law  is  very  different 
The  codes  do  not  impose  any  condition  of  seaworthiness. 

In  France  (352),  Belgium  (183),  and  Holland  (276),  losses 
caused  by  the  act  or  default  of  the  shipowner  or  his  agents  do 
not  fall  upon  the  underwriter  on  ship,  nor  do  losses  which  happen 
owing  to  inherent  defects  in  the  ship;  so  that  the  assured  will 
fail  to  recover  for  a  loss  by  perils  of  the  sea  if  that  was  con- 
tributed to  by  some  defective  state  of  the  hull  or  machinery, 
or  by  some  negligent  failure  of  his  agents  to  provide  a  proper 
crew,  fuel,  etc 

But  a  distinction  has  to  be  noted.  Generally  the  insurance 
covers  the  peril  of  "  barratry,"  and  that  is  treated  in  the  laws  we 
are  considering  as  including  negligent  acts  of  the  master  and 
crew.  So  that  if  a  ship  leaves  a  port  with,  say,  an  insufficient 
supply  of  coal,  owing  to  negligence  of  the  master  or  engineer,  it 
would  seem  that  underwriters  must  pay  for  losses  consequent 
upon  that ;  unless  perhaps  it  can  be  said  that  such  an  act  is  not 
done  by  the  master  as  such. 

Apparently  a  claim  on  a  policy  on  goods  is  not  affected  by  the 
condition  of  the  ship,  or  by  the  defaults  of  the  ship's  agents. 

The  German  code  (825)  expressly  deals  with  the  subject  of 

1  Phill.,  731 ;  Barber,  s.  109. 

*  Qy  the  operation  of  the  policy  may  be  suspended  and  revived  :  Phill.,  s.  734* 

*  Barber,  s.  107. 
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Unseaworthiness.  In  the  case  of  insurances  of  ship  or  freight  it 
provides  that  the  underwriters  are  not  liable  for  damage  occasioned 
in  consequence  of  the  vessel  having  been  sent  to  sea  in  an  unsea- 
worthy  condition.  Presumably  this  applies  at  each  port  from 
which  a  sailing  is  made.  It  does  not  seem  to  make  the  sea- 
worthiness a  condition  of  the  policy.  Nor  does  it,  apparently, 
apply  to  cargo  policies. 

Among  these  different  systems  it  is  evidently  necessary  to  make 
some  compromise.     With  this  view  let  us  put  some  questions. 

(i)  Ought  the  obligation  to  make  the  ship  seaworthy  (the 
warranty  of  seaworthiness),  in  whatever  shape  we  put  it,  to  be  a 
condition  of  the  insurance  ?  Ought  the  whole  effectiveness  of  the 
policy  to  disappear  if  that  is  not  satisfied  ?  Or  will  it  be  enough 
that  the  insurer  shall  not  be  liable  for  losses  consequent  upon  a 
breach  of  the  warranty  ? 

If  it  is  not  necessary  to  take  the  more  severe  position,  it  seems 
very  desirable  to  avoid  doing  so.  I  suggest  that  the  view  of 
Continental  Europe  is  the  better  one. 

(2)  How  far  should  the  warranty  extend  ?  Should  it  amount 
to  a  promise  that  the  ship  shall  on  sailing  be  free  from  defects 
rendering  her  unfit,  including  latent  defects  which  no  reason- 
able care  would  discover?  Or  should  it  only  warrant  against 
causes  of  unseaworthiness  which  reasonable  care  would  have 
avoided  ? 

Here  again  England  and  the  United  States  present  the  severe 
view — the  continent  of  Europe  presents  a  mixed  view ;  on  some 
points  (vice  propre)  the  full  severity ;  on  others  (equipment)  the 
test  of  whether  there  has  been  negligence ;  and  again,  on  other 
points  (when  acts  of  the  crew  are  involved),  the  warranty  seems  to 
disappear  entirely. 

I  suggest  that  the  less  severe  view  is  the  right  one  to  adopt ; 
more  especially  if  the  warranty  is  extended  (as  I  would  propose) 
to  every  sailing  from  a  port  during  the  currency  of  the  policy. 
Let  the  assured  be  bound  to  see  that  reasonable  care  be  taken  to 
have  the  ship  seaworthy  on  each  such  sailing;  but  let  him  not 
lose  his  indemnity  when  there  has  been  no  failure  to  take  such 
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care,  even  though  a  defect  in  the  ship  has  caused  the  loss.  And 
let  the  underwriter  be  relieved  from  liability  for  losses  which 
arise  from  a  breach  of  the  assured's  obligation,  but  not  from 
other  losses  by  perils  insured  against 

(3)  Ought  the  warranty  to  apply  to  time  policies  as  well  as  to 
voyage  policies? 

The  difficulty  pointed  out  in  England  is  that  a  time  policy 
often  attaches  when  the  ship  is  at  sea.  In  the  United  States,  I 
am  in  doubt  whether  the  warranty  relates  to  the  last  previous 
sailing,  or  to  the  next  subsequent  sailing.  On  the  Continent  of 
Europe  no  distinction  seems  to  be  drawn  between  the  two  classes 
of  policies. 

The  suggested  rule  that  an  undertaking  to  use  care  shall  relate 
to  each  sailing  during  the  currency  of  the  policy,  will  be  applic- 
able to  time  policies  as  well  as  to  voyage  policies,  and  will  avoid 
difficulties. 

(4)  Should  the  warranty  be  implied  in  policies  on  goods  ? 

I  suggest  that  it  should  not,  adopting  the  view  of  Continental 
Europe.  Shippers  of  goods  cannot  control  the  matter.  Their 
underwriters  generally  know  more  of  the  ships  which  carry  their 
goods  than  they  do.  Why,  then,  should  the  shippers  run  this 
risk  of  losing  their  insurances  ? 

In  practice,  I  believe,  underwriters  in  England  never  think  of 
relying  upon  this  warranty  as  against  an  assured  on  cargo.  If  it 
be  desired  that  such  a  warranty  should  form  part  of  the  contract, 
it  should  be  expressed  in  the  policy. 

On  the  whole,  I  submit  as  a  fair  compromise  Rule  18.  That 
rule  will,  in  England,  at  any  rate,  give  very  considerably  more 
protection  to  underwriters  on  ships  than  they  have  at  present 
At  the  same  time,  it  will  mitigate  the  needlessly  severe  operation 
of  the  existing  law  against  the  assured,  in  some  cases. 

(b)  Next,  as  to  the  effect  of  negligence  of  the  assured  or  his 
servants  in  the  conduct  of  the  adventure.  Here  there  is  a  very 
marked  difference  between  the  view  established  as  law  in  England 
and  in  the  United  States,  and  the  law  laid  down  in  the  Continental 
codes  of  Europe. 
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With  us  the  question  to  be  put  is,  Was  the  loss  proximately 
caused  by  a  peril  insured  against?  If  it  was  so  caused,  it  is 
immaterial  that  that  cause  was  brought  into  operation  by  some 
negligence  of  the  assured,  or  his  agents  or  servants*  Where, 
owing  to  some  carelessness  of  an  officer,  a  ship  is  steered  on  to  a 
rock,  or  into  collision  with  another  ship,  and  sunk,  the  under- 
writer must  pay,  the  loss  being  by  a  sea  peril.  Where,  owing  to 
carelessness  of  men  employed  in  port,  say  mechanics  or  steve- 
dores, the  ship  is  set  on  fire,  the  underwriter  must  pay,  the  loss 
being  by  fire. 

The  one  exception  is  that,  when  the  assured  has  himself 
wilfully  brought  about  the  loss,  he  cannot  put  that  upon  the 
underwriters;  he  is  not  allowed  to  take  advantage  of  his  own 
wrong. 

One  other  case,  which  may  possibly  be  regarded  as  an  excep- 
tion, is  that  the  underwriter  cannot  be  made  liable  for  an  aggrava- 
tion of  a  loss  by  a  peril  insured  against  where  the  assured  might, 
by  reasonable  effort,  have  prevented  that  aggravation.  For 
example,  the  underwriter  is  not  liable  for  a  total  loss  arising  from 
a  compulsory  sale  (say  by  salvors  of  a  derelict  ship)  where  the 
assured  might,  by  reasonable  exertions,  have  prevented  the 
sale.1 

In  such  a  case  the  subsequent  loss  is  not  the  natural  conse- 
quence of  the  peril. 

The  law  in  the  United  States  is  (as  I  understand  it)  the  same 
as  with  us.  It  does  not  regard  the  remote  negligence  as  the 
cause  of  the  loss,  and  does  not  disqualify  the  assured  from 
recovering.2 

In  France,  and  in  those  countries  which  follow  the  French 
code,  the  law,  as  I  understand,  is  different  The  feet  that  the 
loss  has  been  brought  about  by  negligence  of  the  assured  or  his 
servants  or  agents,  is  a  defence  to  the  underwriter.     If,  however, 

1  Stringer  vs.  English,  etc.,  Co.  (L.  R.  4,  Q.  B.  691) ;  and  see  PhilL,  IQ46. 

*  Barber,  s.  81 ;  Phillips,  1046,  1049,  733 ;  also  Arnould,  6th,  760  5  citing 
Patapseo  Co.  vs.  Coulter,  3  Peters,  222 ;  Columbia  Co.  vs.  Laurence,  10  Peters, 
517  ;  Waters  vs.  Merchant  Co.,  II  Peters,  213  ;  3  Kent  Comm.,  303,  304. 


(     "9     ) 

<he  inkiranrje  covets  "barratry"  (as  usually  it  docs1),  careless 
acts  and  neglects  of  the  master  and  crew  are  treated  as,bajnatojg, 
With  the  result  that  the  underwriter  remains  liable.  This  view  of 
the  meaning  of  "barratry"  widely  differs  from  that  taken  with  us 
and  in  America,  We  apply  it  only  to  fraudulent  or  wilfully  illegal 
acts.  The  difference  may  be  of  serious  importance;  for  if  the 
French  view  be  taken,  an  insurance  against  barratry  would  seem 
to  cover  accidental  damage  (say  to  the  ship's  engines)  by  mere 
carelessness  or  neglect  of  the  engineers,  without  any  peril  qf.  the 
sea,  a  result  which  does  not  accord  with  the  effect  of  an  ordinary 
policy  in  England. 

But,  apart  from  "  barratry,"  the  underwriter  under  French  law 
incurs  no  liability  if  the  loss  has  been  a  result  of  negHgenccPof  the 
assured,  or  his  servants  or  agents,  on  sea  or  on  land.3  .'•-'•' 

Under  the  German  code  (Art  825),  the  underwriter  is.  not 
answerable  for  "  damage  arising  out  of  any  default  of  th4  assured/9 
or,  in  the  case  of  cargo  or  profits,  for  damage  "  occasioned  by  a 
default  of  the  shipper,  consignee,  6t  supercargo  in  their  respective 
capacities."  I  am,  however,  in  doubt  as  to  the  meaning  of  de- 
fault, and  as  to  whether  this  is  held  to  include  defaults  by  the 
servants  or  agents  of  the  assured  (Cf.  Art  824  (6)  as  to  under- 
writer's liability  for  loss  by  dishonesty  or  default  of  the  crew). 

The  sound  rule  on  this  subject  is,  I  suggest,  that  which  obtains 
in  England  and  in  the  United  States,  a  rule  which  has  been 
developed  by  the  cases  which  have  arisen,  and  in  view  of  the 
needs  of  business.  The  mistakes,  neglects,  and  careless  acts  of 
men  are  among  the  ordinary  vicissitudes  of  marine  adventures. 
Those  mistakes  and  acts  become  of  serious  moment  owing  to  the 
perils  by  which  such  adventures  are  beset;  and  the  object  of  marine 
insurance  is  to  get  rid  of  the  risks  from  those  perils,  whether  they 
occur  by  pure  accident  or  through  mistakes  made,  and  whether 

1  The  German  Code,  824  (6),  and  the  Belgian  Code,  184,  presume  that 
barratry  is  to  be  covered.  On  the  other  hand  the  French  Code,  353,  and  the 
Portuguese,  604,  exclude  it  unless  agreed ;  while  the  Dutch  Code  (637,  640) 
seems  to  exclude  it  from  insurances  on  ship  or  freight  unless  agreed,  but  to 
include  it  in  other  cases. 

•  Jacobs,*  774*  ...... 
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they  arise  with  overwhelming  force,  or  become  important  through 
failure  of  precaution  or  promptness  in  meeting  them. 

In  contracts  of  carriage  the  modern  practice  is  to  relieve  ship- 
owners from  responsibility  for  the  absolute  fitness  of  their  ships, 
and  from  liability  for  the  mistakes  and  neglects  of  their  servants. 
Far  less  should  contracts  of  insurance  leave  those  risks  upon  the 
shipowner  if  they  are  to  meet  his  need  for  insurance.  It  seems 
plain  to  me  that  a  set  of  insurance  rules  which  had  that  effect 
would  be  of  no  practical  value. 

IV. 

.  The  remaining  subject  to  be  dealt  with  is  that  of  double 
insurances. 

It  sometimes  happens  that  the  same  insurable  interest  is  insured 
by  several  policies  to  more  than  its  full  amount  in  the  aggregate. 
This  may  happen  by  mistake,  or  may  be  done  for  greater  caution, 
where  the  assured  doubts  the  solvency  of  some  of  his  insurers. 
It  would  be  contrary,  of  course,  to  the  principles  of  the  law  to 
allow  the  assured  to  recover  under  such  insurances  more  than  the 
full  value  of  his  interest  once.  But  there  is  more  than  one  way 
of  regarding  the  effect  of  these  double  or  over-insurances. 

On  the  one  hand  it  is  under  some  systems  of  law  considered 
that  when  the  full  interest  of  the  assured  has  once  been  covered, 
any  subsequent  insurances  are  made  without  interest,  and  are 
invalid.  So  that  the  order  of  dates  must  be  looked  at,  and  no 
recovery  be  allowed  upon  any  of  these  later  insurances.1 

Under  other  systems  the  view  taken  is  that  al)  the  insurances 
are  valid  contracts ;  that  the  assured  may  enforce  any  of  them  in 
any  order  provided  he  only  recover  the  full  amount  of  his  insured 
interest  once ;  while  the  rights  of  the  insurers  inter  se  are  ad- 
justed by  allowing  those  who  have  paid  to  claim  contributions 
from  those  who  have  not 

It  seems  plainly  necessary  that  as  insurances  done  on  the  same 
subject,  in  different  countries,  may  be  done  so  as  to  produce 
1  E.g.,  France,  334,  359 ;  Holland,  277  ;  Germany,  792. 
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doable  insurance,  there  should  be  one  rule  on  this  subject  for  all 
I  suggest  that  the  rule  to  be  adopted  is  that  which  regards  all  the 
insurances  as  valid 

There  is  no  theoretical  necessity  for  not  so  regarding  them,  and 
to  refuse  to  do  so  is  a  considerable  hardship  when  double 
insurance  is  effected  in  order  to  guard  against  insolvency  of 
underwriters.  This  hardship  is  met  in  some  of  the  code*  by 
allowing  a  second  insurance  to  be  made,  provided  it  be  made 
expressly  on  the  terms  that  the  assured  can  only  claim  under  it 
whatever  he  cannot  recover  under  the  first1 

There  are  practical  reasons  also  in  favour  of  the  (English)  rule 
which  regards  all  the  policies  as  valid.  Under  it  the  underwriters 
are  all  on  an  equal  footing,  and  there  is  no  necessity  to  inquire 
into  the  dates  when  the  insurances  have  been  effected.  Looking 
at  the  very  various  modes  in  which  insurances  are  effected  one 
sees  many  opportunities  for  difficulty  m  such  inquiries ;  e.g.,  is  the 
date  of  the  slip,  or  original  agreement,  or  of  the  policy,  to  be 
looked  at?2  Where  insurances  on  goods  are  partly  under  open 
cover,  or  covers,  and  partly  by  special  insurances,  how  are  the 
dates  to  be  reckoned  ?  The  necessity  for  rules  of  contribution 
of  the  underwriters  inter  se  is  not  obviated  under  the  French 
system  ;  for  policies  of  the  same  date  are  treated  as  simultaneous. 

A  further  important  practical  difference  arises  when  the 
valuations  under  the  several  policies  differ.  Under  the  English 
system  there  is  not  much  difficulty  in  seeing  the  position  of  the 
assured,  or  in  arranging  the  manner  in  which  contributions  are 
to  be  made  among  the  underwriters. 

As  an  example,  suppose  three  insurances  made  of  the  same 
subject  matter,  with  X,  Y,  and  Z,  on  valuations  respectively  of 
^1000,  ^1500,  and  ^20oa  And  suppose  the  insurance  with 
X  to  be  for  ;£iooo,  with  Y  for  ^1000,  and  with  Z  for  ^500. 
Then  suppose  a  partial  loss,  amounting  say  to  ^500,  to  take 
place. 

Under  the  English  rule  X,  Y,  and  Z  would  each  be  liable ;  X 

Holland,  280  ;  Germany,  793. 
2  France,  359,  says  the  date  of  the  policy. 
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to  pay  50  per  cent  of  the  amount  he  has  insured ;  V  to  pay 
33  per  cent ;  Z  to  pay  25  per  cent  But  the  assured  must  not 
from  all  of  them  together  recover  more  than  100  per  cent,  of  his 
loss ;  and  X,  Y,  and  Z  must  contribute  inter  se  in  proportion  to 
their  several  liabilities,  in  regard  to  the'  loss,  under  their  policies. 

If  the  loss  were  total,  instead  of  partial,  X,  Y,  or  Z  would  be 
liable  to  the  assured  in  the  full  amount  insured  by  his  policy, 
provided  that  amount  had  not  already  been  recovered  from  the 
others.  The  contributions  inter  se  are  less  easily  expressed.  In 
all  the  assured  would  recover  ^2000  in  respect  of  his  total 
loss.  Of  this,  the  last  £$00  was  only  recoverable  from  Z, 
and  should  not  be  considered  as  doubly  insured.  The  next 
preceding  j£$0°  was  then  only  insured  by  Y,  and  again  should 
not  be  treated  as  doubly  insured.  The  remaining,  first,  ^1000 
was,  however,  insured  by  X  (for  ^1000)  and  by  Y  (for  j£$oo) ; 
X  and  Y  should  therefore  contribute  towards  it  (inter  se)  in  the 
proportions  of  two-thirds  and  one-third. 

I  do  not  know  how  the  French  system  (say)  would  be  applied 
in  such  cases.  Would  X  pay  the  whole  of  the  partial  loss 
of  ^500?  Would  the  Y  and  Z  policies  be  treated  as  valid 
at  all  ?  And  if  so  could  X  call  on  them  for  any  and  what 
contributions  ? 

But  this  is  not  a  matter  which  can  be  conveniently  discussed  in 
detail  at  the  end  of  this  paper.  I  will  merely  submit  that,  as 
there  is  nothing  wrong  in  insuring  twice  over,  contracts  should 
not  be  treated  as  invalid  because  they  have  that  effect  unless 
some  serious  practical  reasons  can  be  advanced  for  so  doing. 

Let  me  say  again  that  there  is  no  idea  of  in  any  way  restricting 
complete  freedom  of  contract  Where  the  circumstances  of  a 
particular  case  require  it  special  clauses  can  be  used.  The 
object  aimed  at  is  to  arrive  at  sound  rules  suitable  for  adoption  in 
the  general  case,  in  all  countries,  upon  those  points  on  which 
marine  insurance  law  differs  in  one  country  and  another.  The 
incorporation  of  the  rules  in  the  ordinary  form  of  policy  in  use 
will  still  leave  it  open  to  insert  special  clauses,  in  any  case,  to 
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exclude  or  modify  the  effect  of  the  rules  upon  any  particular 
point 

A  print  of  proposed  rules,  intended  to  carry  out  the  suggestions 
of  this  paper,  is  in  your  hands.  But  it  would  be  too  much  to  sup- 
pose that  they  could  be  discussed  and  dealt  with  off  hand  The 
drafting  requires  careful,  detailed  criticism. 

1,  therefore,  only  ask  you  now  to  consider  the  leading  principles 
to  be  adopted.  These  are  expressed  in  the  thirteen  resolutions, 
of  which  a  print  also  is  in  your  hands.  If  those  resolutions,  or 
modifications  of  them,  commend  themselves  to  you,  I  ask  you  to 
adopt  them,  and  to  refer  the  drafting  of  the  rules,  which  shall  work 
out  their  effect,  to  a  committee,  who  may  consider  and  report 
hereafter. 

Mr.  Carver  concluded  by  presenting  the  following  series  of 
resolutions,  and  offered  to  move  their  adoption  either  collectively 
or  singly,  as  the  Conference  should  think  best 

Marine  Insurance  Resolutions. 

I. 

Constructive  Total  Losses, 

i.  That,  in  cases  of  damage,  the  test  of  constructive  total  loss 

of  ship  should  depend  upon  whether  the  whole  cost  of  recovering 

her  and  making  her  fit  for  the  same  service  as  before  would  exceed 

her  value  when  recovered  and  repaired. 

2.  That,  in  case  of  damage,  a  constructive  total  loss  of  cargo 
should  be  allowed  when,  and  only  when, 

(i)  Owing  to  perils  insured  against  it  cannot  be  carried 
forward  to  the  destination,  or  if  so  carried  would  not  arrive  in 
specie ;  or 

(2)  Owing  to  perils  insured  against,  the  carrying  ship  cannot 
complete  the  voyage  with  the  goods,  and  the  shipowner  does  not 
forward  them,  and  they  can  only  be  brought  to  the  destination  by 
incurring  expenses  of  recovering,  conditioning  and  forwarding, 
which  would  exceed  their  gross  market  value  on  arrival,  less 
expenses  of  selling. 


(     134    ) 

3*  That  the  right  to  claim  payment  of  a  total  loss  should  depend 
upon  the  position  and  condition  of  the  ship  or  cargo  at  the  time 
of  giving  notice  of  abandonment ;  or,  at  the  time  of  the  event 
happening  which  has  made  notice  of  abandonment  unnecessary. 
The  estimate  of  whether  ship  or  cargo  is  a  constructive  total  loss 
should  be  with  reference  to  the  apparent  and  probable  circum- 
stances at  the  time  above  defined. 

4.  That  the  right  of  the  insurer  to  the  salvage,  upon  payment 
of  a  total  loss,  should  relate  back  to  the  time  of  the  casualty  which 
caused  the  loss. 

5.  That  freight  earned  by  the  ship  by  completing  an  insured 
voyage  after  transfer  to  the  insurer,  should  be  apportioned 
between  the  assured  and  the  insurer  in  proportion  to  the  dis- 
tances run  by  the  ship  in  earning  that  freight  before  and  after  the 
casualty. 

6.  That  an  insurer  of  freight  who  insures  against  partial  loss 
should  indemnify  the  assured  in  respect  of  freight  loss  by  him 
owing  to  a  constructive  total  loss  of  ship,  although  the  whole 
freight  may  have  been  earned  by  the  ship  after  transfer  to  the 
insurer  of  ship. 

II. 

Particular  Average  of  Ship. 

7.  The  deductions  from  the  cost  of  repairs  in  respect  of  new  for 
old,  for  ascertaining  the  amount  of  a  partial  loss  of  ship,  should 
be  those  allowed  by  Rule  XIII.  of  the  York- Antwerp  Rules  of 
General  Average, 

III. 
Seaworthiness  and  Negligence. 

8.  That  in  any  insurance  of  ship,  or  of  any  interest  dependent 
upon  ship,  the  assured  (subject  to  express  agreement)  should  be 
considered  to  warrant  as  follows : 

(1)  That  the  ship  where  the  insurance  first  attaches  in  port, 
is  then  in  a  fit  condition  to  lie  there. 
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(2)  That  all  reasonable  care  will  be  taken  to  make  the  ship  fit 
and  properly  manned,  equipped,  and  documented  for  her  voyage 
on  each  sailing  from  any  port  during  the  currency  of  the  insur  - 
ance :  Provided  that  where  the  voyage  includes  more  than  one 
stage  it  will  suffice  that  care  be  taken  to  make  the  ship  fit  and 
properly  manned,  equipped,  and  documented  at  the  beginning  of 
each  stage  for  that  stage. 

9.  That  the  insurer  should  not  be  liable  for  any  loss  consequent 
upon  a  breach  of  the  warranty  stated  in  8,  although  proximately 
caused  by  a  peril  insured  against ;  but  that  the  insurance  should 
not  be  conditional  upon  performance  of  that  warranty  and  should 
not  be  invalidated  by  a  breach  of  it 

10.  That  no  other  warranty  of  seaworthiness  should  be  im- 
plied in  insurance  of  ship  or  interest  dependent  upon  ship; 
nor  should  any  such  warranty  be  implied  upon  an  insurance 
of  cargo. 

11.  That  subject  to  the  warranty  stated  in  8  an  insurer  should 
be  liable  for  any  loss  caused  proximately  by  a  peril  insured 
against,  although  brought  about  or  contributed  to  by  neglect  of 
the  assured,  or  by  neglect  or  wilful  act  of  his  servants  or  agents, 
or  by  an  inherent  vice  or  weakness  of  nature,  or  unsoundness  in 
condition  of  the  thing  insured. 


IV. 
Double  Insurance. 

12.  That  in  cases  of  double  insurance  the  English  rule  should 
prevail ;  all  the  policies  being  treated  as  effectual,  and  the  insurers 
being  entitled  to  contributions,  interest,  etc. 

13.  That  the  assured  should  not  be  entitled  to  return  of 
premiums  on  the  ground  of  double  insurance  where  the  risk  has 
attached. 

The  Chairman  :  Is  it  the  pleasure  of  the  Conference  to  con- 
sider the  resolutions  as  a  whole,  or  to  consider  them  seriatim  ? 
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Mr.  EfcfcfcHfe  Carver  (Boston,  Mass.) :  Mr.Chairtnan,  I  move 
that  we  proceed  with  the  first  three  resolutions  first; 

Mr,  Everett  P.  Wheeler  (New  York):  I  second  that 
motion; 

The  motion  was  adopted ;  whereupon  Mr.  T.  G.  Carver,  Q.C., 
moved  the  adoption  of  the  first  three  resolutions,  which  were  as 
follows : 

I. — Constructive  Total  Losses. 

"  i.  That,  in  cases  of  damage,  the  test  of  constructive  total  loss 
of  ship  should  depend  upon  whether  the  whole  cost  of  recovering 
her  and  making  her  fit  for  the  same  service  as  before  would  exceed 
her  value  when  recovered  and  repaired. 

2.  That,  in  case  of  damage,  a  constructive  total  loss  of  cargo 
should  be  allowed  when,,  and  only  when, 

(i)  Owing  to  perils  insured  against  it  cannot  be  carried  forward 
to  the  destination*  or  if  so  carried  would  not  arrive  in  specie ;  or 

(2)  Owing  to  perils  insured  against,  the  carrying  ship  cannot 
complete  the  voyage  with  the  goods,  and  the  ship  owner  does  not 
forward  them,  and  they  can  only  be  brought  to  the  destination  by 
incurring  expenses  of  recovering,  conditioning  and  forwarding, 
which  would  exceed  their  gross  market  value  on  arrival,  less 
expenses  of  selling. 

3.  That  the  right  to  claim  payment  of  a  total  loss  should  depend 
upon  the  position  and  condition  of  the  ship  or  cargo  at  the  time 
of  giving  notice  of  abandonment ;  or,  at  the  time  of  the  event 
happening  which  has  made  notice  of  abandonment  unnecessary. 
The  estimate  of  whether  ship  or  cargo  is  a  constructive  total  loss 
should  be  with  reference  to  the  apparent  and  probable  circum- 
stances at  the  time  above  defined." 

Mr.  Eugene  Carver  :  I  think  it  is  true  that  Judge  Story — 
great  judge  though  he  was — misapprehended  possibly  the  law 
both  of  France  and  of  England,  provided  any  law  at  that  time 
existed  in  England  on  the  question  of  Constructive  Total  Loss ;  but 
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although  it  is  probable  that  there  was  a  misconception;  on  his  part 
and  that  of  the  highest  court  of  oar  land  in  those  particulars,  still  for 
over  one  hundred  years  this  country  has  adopted  a  system  which, 
as  I  submit,  is  better  suited  in  practical  working  and  gives  justice 
better  between  man  and  man.  As  I  understand  the  law  as  it 
exists  to-day  in  this  country,  our  rule  is  practically  the  same  as 
that  of  France  and  Germany ;  for,  although  the  moiety  system, 
as  we  call  it,  or  the  50  per  cent  rule  is  the  rule  which  does  apply 
in  the  case  of  Constructive  Total  Loss,  still  in  every  policy  of 
insurance  as  written  in  this  country,  with  regard  to  hulls,  at  least, 
there  is  the  doctrine  of  one-third  new  for  old,  so  it  makes  the 
practical  application  75  per  cent  The  trouble  with  the  English 
system  is  a  practical  trouble.  In  theory,  of  course,  there  should 
be  an  annihilation  of  the  commercial  value  of  the  property ;  but 
the  practical  trouble  is  that  you  have  a  theoretical  value  to  start 
on.  You  state  in  your  law  in  England  that  the  amount  of  damage 
shall  exceed  the  value  of  the  vessel  after  the  vessel  is  repaired. 
Now,  pray,  who  can  tell  what  the  value  of  a  vessel  is  after  she  is 
repaired  ?  The  value  the  parties  *  agree  on  in  the  policy  is  not 
material  In  our  law  the  parties  get  together  and  agree  what 
is  the  valuation,  and  the  constructive  total  loss  is  based  on 
that  valuation.  I  trust  that  each  and  every  one  of  us  in  con- 
sidering the  question  will  consider  that  with  our  great  lakes  and 
our  great  rivers  we,  to-day,  are  a  large  commercial  nation,  and 
yet  we  are  adopting  the  same  practical  rule  as  France  and 
Germany,  which,  even  though  it  was  founded  wrongly  in  theory, 
still  in  practice  has  always  worked  welL  Whereas  the  English 
rule  is  perhaps  too  theoretical  for  us  to  deal  with.  In  addition 
to  that,  it  is  shown  in  the  late  codes  in  France  and  in  Germany 
that  the  three-quarters  rule  is  considered  by  them  the  best ;  and 
that,  practically,  is  our  rule  to-day. 

I  believe  in  uniformity  in  these  matters,  but  I  think  in  con- 
sidering the  question  of  uniformity  we  should  consider  the 
practical  workings  of  every-day  life  on  all  that  is  known  to  the 
great  mass  of  the  people,  and  we  want  a  law,  too,  that  can  be 
practically  arrived  at  and  practically  figured  xmt  by  our  business 
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men  and  our  marine  adjusters  so  that  it  will  meet  what  all  the 
people  want.  For  instance,  a  vessel  owned  in  Canada  the  other 
day  was  injured  by  stranding,  and  the  question  came  up  whether 
or  not  it  would  cost  more  to  repair  her  than  she  would  be  worth 
after  repairing.  Competent  surveyors  examined  her,  and  a  con- 
demnation existed;  the  amount  of  repairs  was  estimated  at 
$i  2,000,  and  the  value  of  the  vessel  after  repairing  at  $1 1 ,000,  and 
after  the  vessel  was  repaired,  owing  to  something  which  I  know 
nothing  about,  they  sold  the  vessel  for  $21,000.  Now,  there  is  a 
practical  application  of  the  rule.  With  us  when  we  take  our 
policy  of  marine  insurance  and  find  that  the  people  before  any 
disaster  was  thought  of  say  that  the  vessel  is  worth  $50,000,  then 
we  know,  reading  over  the  terms  of  the  insurance,  that  it  must 
take  75  per  cent,  of  that  sum  in  order  to  entitle  us  to  a  con- 
structive loss. 

I  hope,   Mr.   Chairman,  that  the  sections  which  adopt  the 
English  law  in  regard  to  constructive  total  loss  will  not  prevail 

Mr.  Everett  P.  Wheeler  :  It  is  with  very  great  reluctance 
that  I  differ  in  any  respect  from  the  views  expressed  by  my 
distinguished  friend,  Mr.  T.  G.  Carver.  I  have  profited  so  often 
by  his  invaluable  book  upon  ( Carriage  by  Sea,'  and  have  found 
myself  so  often  benefited  by  it  that  I  confess  I  hesitate.  Still  we 
are  here  to  compare  views.  We  are  here,  as  Lord  Bacon  said, 
not  to  believe  or  to  doubt,  but  to  weigh  and  consider.  Therefore, 
I  venture  to  express  the  results  of  considerable  reflection  upon 
the  particular  point  that  is  especially  involved  in  these  first  three 
resolutions.  Whatever  reasons  may  have  been  given  by  these 
earlier  jurists  for  the  American  rule,  I  am  persuaded  that  in  point 
of  fact  the  adoption  of  that  rule  grew  out  of  the  conditions  which 
existed  in  this  country  at  that  time.  We  were  then,  considering 
our  wealth  and  population,  a  maritime  country.  In  fact,  that  was 
at  the  time  of  the  Revolution  the  great  source  of  wealth  in  this 
country — commerce,  the  fisheries,  the  ocean  trade — and  there 
were  no  great  lines  of  vessels  at  that  time,  but  the  ownership  of  a 
ship  was  a  favourite  method  of  investment  for  individuals.    Three 
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or  four,  five  or  six,  little  capitalists  in  New  York  and  in  Boston, 
and  in  Salem,  New  Bedford,  and  Portsmouth,  would  put  their 
money  together  in  the  purchase  of  a  ship  or  a  brig  or  a  schooner, 
as  the  case  might  be,  and  send  her  off  on  long  voyages,  trading  as 
they  went  And  investigation  will  show  that  what  fortunes  there 
are  in  this  country,  in  the  Eastern  States,  had  their  origin  in  the 
profits  of  those  commercial  ventures.  Now  those  traders,  men  of 
small  capital,  all  of  them — for  there  were  no  large  fortunes  here 
then — made  it  a  matter  of  the  first  importance  to  turn  their  money 
quickly,  and  if  a  ship  met  with  a  loss,  they  wanted  to  have  the 
insurer  take  upon  himself  the  burden  of  replacing  the  ship  or 
saving  her  if  she  was  to  be  saved,  who  had  facilities  generally  that 
the  small  owners  did  not  have.  There  were  no  cables,  no  lines  of 
telegraph,  and  communication  by  mail  was  slow  and  irregular,  and 
it  was  a  great  thing  for  the  merchant  to  be  able  to  go  to  an  insurer 
and  say,  "  Give  me  the  money  for  that  ship,  and  you  yourselves, 
with  your  greater  resources  and  capital,  may  take  the  burden  of 
getting  her  off  and  doing  what  you  can  with  her,  but  let  me  have 
the  money  so  that  I  can  get  another  ship  and  continue  my 
business." 

Now  Mr.  Carver  stated  admirably  the  precise  point  He  said, 
as  I  took  down  his  words,  and  I  was  very  much  struck  by  them ; 
Insurance  means  indemnity ;  it  does  not  mean  throwing  all  the 
trouble  and  inconvenience  upon  the  underwriter.  Well,  in  one 
sense,  we  would  all  agree  to  that  That  was  the  old  Latin  state- 
ment in  the  civil  law,  if  I  am  not  mistaken  in  my  recollection — 
assccuratus  non  quacrit  lucrum,  sed  agit  ne  in  damno  sit — which, 
perhaps,  we  might  render :  That  the  insured  is  not  in  search  of 
profit,  but  makes  his  profit  that  he  may  be  protected  against  loss. 
But  what  is  in  the  mind  of  the  insured  when  he  effects  this 
contract  with  the  underwriter?  Why,  it  is  that  he  should  be 
protected  from  the  breaking  up,  practically,  of  his  adventure. 
That  is  the  loss  he  fears.  Of  course  there  is  also  the  thought  of 
partial  loss.  But  here  we  are  dealing  with  the  question  of  a 
constructive  total  loss,  of  the  question  under  what  circumstances 
it  is  fair  to  throw,  to  use  my  learned  friend's  expression — the 
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trouble  and  inconvenience  upon  the  underwriter.  Let  us  cqnsider 
this  point  for  a  moment  further.  We  all  know  that  at  common 
law,  in  questions  of  breach  of  contract,  practically  the  only  remedy 
for  the  delay  was  the  legal  rate  of  interest  That  might  be*  and 
very  often  is,  very  much  less  than  the  actual  loss,  the  actual 
injury.  In  short,  it  is  not  an  adequate  compensation  for  the  loss. 
Still,  under  all  the  circumstances,  it  seems  just  that  the  law  should 
stop  there  and  give  that  inadequate  compensation.  I  may  be  a 
merchant,  I  may  have  a  note  falling  due  to-morrow.  Upon  my 
ability  to  meet  that  note  may  depend  my  whole  business  future. 
Yet  if  my  debtor  to-day  fails  to  pay  me,  and,  by  reason  of  that 
failure,  I  go  to  protest  to-morrow  and  am  ruined,  I  can  collect  of 
him  only  the  interest  upon  the  debt  that  he  was  to  have  paid  to- 
day. We  must  all  recognise  that  there  are  many  cases  in  which 
the  law  does  not  give  perfect  justice.  But  still  we  want  to 
approximate.  We  recognise,  as  lawyers  and  as  practical  men, 
difficulties ;  but  we  want  to  approximate  to  the  doing  of  actual 
justice.  Therefore,  in  dealing  with  this  question  of  constructive 
total  loss  we  want,  it  seems  to  me,  after  all,  to  put  the  insured  in 
tue  position  where,  as  nearly  as  possible,  he  would  have,  been  if 
the  injury  had  not  happened,  and  the  only  way  in  which  you  can 
do  that  is  by  allowing  him  to  treat  the  matter  as  a  constructive 
total  loss  when  the  expenses  of  repairing,  and,  to  use  the  language 
of  the  resolution,  of  recovering  the  vessel  would  exceed  a  certain 
percentage  of  her  value  when  recovered.  Our  American  rule  has 
made  it  a  half.  As  Mr.  Carver  of  Boston  has  said,  take  a  third 
off,  new  for  old,  which  seems  just,  and  it  practically  amounts 
to  three-quarters.  But  suppose  you  take  the  rule  as  it  is  proposed, 
do  you  not  practically  say  that  there  never  shall  be  any  such  thing 
as  a  constructive  total  loss,  because  if  the  whole  cost  of  recovering 
the  ship  and  making  her  fit  for  some  service  the  same  as  before 
would  exceed  her  value  when  recovered  and  repaired,  why,  a 
practical  man  would  not  undertake  to  do  it  ? 

I  may  be  wrong,  and  I  defer  to  the  better  judgment  of  others 
about  it,  but  it  seems  to  me  that  by  this  rule  you  practically 
abolish  the  idea  of  constructive  total  loss  altogether,  and  bring 
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the  insured  and  the  underwriter  down  to  the  relation  of  the  one 
thing  only,  namely,  an  actual  total  loss,  because  k  is  actual 
whether  the  ship  is  destroyed  by  being  sunk  to  the  bottom  of  the 
ocean  or  whether  she  is  ashore  or  injured  so  that  the  cost  of 
recovering  her  would  exceed  her  value  when  repaired ;  there  is  no 
practical  difference.  You  take  my  life,  and  you  take  the  means 
by  which  I  live. 

Let  me  make  one  further  observation.  We  are  dealing,  of 
course,  with  a  public  question.  We  iriust  look  upon  it  not  with 
reference  to  the  interest  of  our  clients  or  guided  by  any  impresskms 
that  our  dealings  with  them  have  left  upon  our  minds,  but  we  are 
dealing  with  a  public  question,  and  we  want  to  consider  what  is 
really  for  the  interest  of  the  whole  commercial  world.  Now,  I 
would  say,  so  far  as  the  big  companies  are  concerned,  they  do  not 
need  this  additional  benefit,  because  they  are  amply  able  to  protect 
themselves  with  their  rates  of  premium.  I  would  say,  in  the 
second  place,  that  the  great  steamship  lines,  whose  capital  and 
whose  facilities  are  quite  equal  to  those  of  the  great  underwriters, 
do  not  need  the  protection.  It  is  a  matter  as  between  them  of 
trifling  importance,  or  of  no  importance  at  all.  But  it  is  the 
small  shipowners,  of  whom  there  are  still  a  good  many,  who  do 
need  protection ;  and  it  seems  to  me,  looking  at  it  in  a  large  point 
of  view,  and  considering  who  it  is  that  should  receive  the  con- 
sideration of  the  law-makers,  that  the  reasons  which  originally 
led  the  American  Courts  to  adopt  the  rule  should  still  prevail 

And  in  order  to  bring  up  the  question  in  a  form  where  we  may, 
perhaps,  pass  distinctly  upon  it,  I  would  move  that  the  first  rule, 
as  proposed,  be  amended  by  inserting  the  words  "  Three-fourths 
of"  in  the  last  line,  between  the  words  "  exceed  "  and  "  her." 

The  Amendment  was  seconded. 

The  Chairman  then  stated  that  the  question  before  the  Con- 
ference was  whether  the  first  resolution  should  be  amended  as 
follows :  * 

"That  in  cases  of  damage,  the  test  of  constructive  total  loss 
of  ship  should  depend  upon  whether  the  whole  cost  of 
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recovering  her  and  making  her  fit  for  the  same  service 
as  before  would  exceed  three-fourths  of  her  value  when 
recovered  and  repaired  " — 

and  invited  remarks  on  this  proposed  amendment. 

Sir  William  Kennedy  :  I  should  like  to  say  a  few  words  upon 
this  question,  gentlemen,  although  I  do  not  think  I  can  add  much 
to  what  has  been  stated  with  such  admirable  clearness  by  my 
friend  Mr.  Carver.  The  last  speaker  has  used  certain  arguments 
which  I  venture  to  think,  on  consideration,  have  not  the  weight 
which  he  would  perhaps  attach  to  them.  In  the  first  place,  I 
venture  to  think,  with  all  due  respect,  that  he  does  not  sufficiently 
appreciate  the  extreme  importance  in  legal  matters  of  trying  to 
get  to  the  truth  even  at  the  expense  of  a  little  trouble  to  one  or 
the  other  party.  Why  take  three-fourths  or  one-half?  If  it  does 
not  represent  the  truth  in  every  case,  why  not  attempt  in  each 
case — and  these  are  matters  of  commercial  importance  as  to  which 
evidence  is  always  obtainable — to  get  evidence  ?  Why  adopt  a 
fiction  in  preference  to  the  real  truth  ?  I  think  that  a  great  deal  of 
mischief  in  commerce  and  its  relations  with  the  law  arises  from 
not  trying  to  get  at  the  real  facts,  and  choosing  to  adopt  fictions 
which  may  very  often  work  well,  but  which  in  some  cases  must 
work  untruth,  and  therefore  I  think  throw  an  aspersion  upon  the 
whole  management  and  its  legal  attitude  on  commercial  work. 

Now,  here  in  this  case  surely,  if  you  look  at  the  morality  of  the 
•  thing,  you  want  to  give  a  man  an  indemnity,  and  nothing  more. 
If  you  give  him  a  chance  of  getting  more  you  attempt  a  fraud.  I 
think  the  safe  criterion  is  this :  What  would  a  man  do  who  was 
uninsured  and  had  nobody  to  go  against?  The  underwriter  is 
entitled  to  be  placed  in  the  position  of  one  who  has  contracted  to 
indemnify.  What,  in  the  interest  of  a  real  honest  action,  should 
be  the  test  of  an  insured's  remedy?  Surely,  the  test  should  be 
what  would  that  man  do  if  he  was  not  insured.  Would  he  say, 
"  I  will  give  up  my  ship  because  it  is  damaged  one-half  its  value  ?  " 
Of  course  he  would  not  Would  he  give  up  his  ship  if  it  had 
diminished  to  three-fourths  of  its  value?    Certainly  not     He 
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would  do  this.  He  would  say :  4i  If  I  can  repair  my  ship  at  a 
cost  which  will  be  less  than  its  value  when  repaired  I  will  make 
the  best  of  my  misfortune  and  repair  my  ship."  And  so  you  use 
the  words  "  total  loss,"  whether  with  the  addition  of  the  adjective 
'( technical "  or  "  constructive."  That  is  a  total  loss  which  makes 
the  thing  worthless  to  the  owner  in  the  practical  sense. 

I  confess  I  cannot  see  any  advantage  in  making  the  rights  of 
third  persons,  against  whom  the  law  gives  a  recourse,  pursue  a 
different  way  to  that  which  an  honest  and  wise  trader  would 
pursue  for  himself  if  he  had  got  no  insurance.  It  is  ridiculous 
to  suppose  that  a  man  whose  ship  is  only  damaged  half  her  value 
would  not  repair  it.  It  is  said  that  it  is  very  much  simpler  to  go 
upon  the  insured  value  and  find  out  if  the  damage  has  caused  fifty 
per  cent  depreciation.  Why  is  it  easier,  I  would  like  to  know  ?  1 
should  have  thought  that  the  shifting  value  of  a  ship  in  these  days 
of  progress  in  steam,  as  it  was  in  the  days  of  progress  in  sailing 
vessels,  was  a  very  important  element  in  the  consideration.  Now, 
if  your  ship  is  insured  on  the  principle  suggested  by  the  mover  of 
the  amendment,  when  the  loss  takes  place  you  must  find  out 
whether  the  ship  is  worth,  by  reason  of  her  accident,  only  fifty  per 
cent,  of  what  her  insured  value  was,  say,  perhaps  three  years  ago. 
Is  not  that  question  as  difficult  a  problem — more  difficult,  indeed 
— to  solve  by  evidence  than  to  ascertain  this,  which  is  really  a 
contemporary  matter, — is  the  ship  as  she  lies  worth  repairing  ?  In 
other  words,  would  that  ship  as  she  lies  cost  more  to  repair  than 
she  would  be  worth  when  repaired  ?  You  have  got  then  not  to 
compare  any  question  of  difference  of  values  at  different  times, 
but  the  difference  of  value  at  this  time,  when  the  case  arose,  when 
a  man  has  got  no  insurance. 

Now,  in  reference  to  the  argument  addressed  by  the  mover  of 
the  amendment  to  us  as  to  fictions.  He  illustrated  it  by  what  even- 
lawyer  knows  to  be  perfectly  true,  as  he  put  it,  that  in  case  of  the 
non-payment  of  a  debt  and  the  creditor  being  thereby  caused 
to  fail,  he  could  not  recover  from  the  debtor  anything  more  than 
the  principal  sum  and  the  interest  Well,  why  is  that  ?  Why,  it 
is  for  the  obvious  reason  that  all  matters  of  contract  are  governed 
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by  thai  which  is  fairly  in  contemplation  of  the  parties  at  the  time 
the  contract  Was  made.  If  the  damages  asked  are  such  as  are  fairly 
in  contemplation  of  .the  parties  and  naturally  flow  from  the  breach  of 
it,  why,  yoli  can  recover  those  damages.  Of  course,  you  cannot 
in  the  cast,  of  a  debt  charge  a  man  who  owes  you  money  and 
does  not  pay.  When  he  contracted  to  pay  you  he  knew  nothing 
of  ydur  special  circumstances  or  wants.  It  could  not  be  in  his 
contemplation  that  your  special  circumstances  would  make  the 
repayment  at  the  particular  moment  of  such  special  ralue  to  you. 

Therefore,  I  do  not  think  we  can  take  that  as  an  analogy,  and 
with  great  respect  I  must  say  that  I  hope  there  will  be  a  very 
great  deal  of  reluctance  either  in  this  great  commercial  country 
or  in  my  own,  to  add  to  the  number  of  legal  commercial  fictions. 
If  you  stick  to  that  which  a  man  would  do  apart  from  fiction,  you 
ought  always  to  get  the  truth,  although  in  a  few  cases,  owing  to 
a  want  of  means  on  the  part  of  a  poor  man,  you  may  not  always 
be  able  to  set  the  machinery  in  motion  to  attain  the  desired  result 

With  great  respect,  I  submit  the  original  motion  should  carry. 

Mr.  John  H.  Gourlie  (New  York) :  I  would  like  to  suggest  to 
the  Conference  my  entire  agreement  with  the  theories  suggested 
by  Mr.  Wheeler.  I  think  we  only  have  to  realize  the  fact  of  our 
early  commerce,  out  of  which  our  theory  of  constructive  total  loss 
grew,  to  see  that  he  is  right  Insurance  has  been  called  the  hand- 
maid of  commerce.  It  is  her  duty  to  follow  commerce  through  all 
the  seas  and  protect  the  owners  in  every  way  that  their  experience 
in  the  past  shows  that  they  need  protection  in  the  future. 

Our  theory  of  the  law  has  been  that  when  fifty  per  cent  of  the 
value  of  an  adventure  was  to  be  incurred  in  expense,  the  adventure 
from  a  commercial  point  of  view  was  about  at  an  end,  and  in 
order  that  the  true  features  of  insurance  might  be  applied,  the 
owner  of  the  property  should  withdraw  his  capital  from  the  losing 
venture  and  surrender  it  to  the  underwriters.  Out  of  that  theory 
of  the  law  grew  the  fifty  per  cent  law  which  Mr.  Carver,  of  Boston, 
has  spoken  of.  All  the  old  policies  provided  as  to  how  the  techni- 
cal total  loss  should  be  arrived  at,  that,  after  taking  off  one-third, 
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new  for  old,  the  remainder  of  the  loss  must  amount  to  a  moiety  of 
the  vessel's  value.  In  these  modern  days  that  rule  is  considered 
unjust  in  respect  to  iron  and  steel  vessels,  and  I  think  the  true 
rule  would  be  fifty  per  cent,  after  deducting  a  third  in  respect  to  a 
wooden  vessel,  and  fifty  per  cent,  without  any  deduction  of  thirds 
in  respect  to  an  iron  or  steel  vesseL 

I  speak  not  as  a  lawyer,  but  from  thirty  years'  practical  ex- 
perience. I  have  applied  practically  these  rules  which,  with  all 
due  deference,  I  submit,  you  lawyers  theorise  about  In  the  first 
place,  what  is  the  value  of  the  vessel  after  the  repairs  ?  Is  it  a 
value  as  a  structure  of  wood  or  iron,  or  is  it  a  value  as  an  incident 
to  the  ownership  with  a  contract  over  her  ?  And  what  is  it — a 
piece  of  wood  and  iron,  or  something  else  ?  Now,  the  decisions 
of  England  are  not  at  unity  upon  the  point  I  have  had  occasion 
to  look  up  some  of  them,  and  only  the  other  day  I  found  one 
decision  wherein  the  court  held  that  it  was  the  value  of  a  vessel  as 
a  piece  of  commercial  machinery,  with  none  of  the  advantages  of 
her  peculiar  ownership,  and  in  another  case  the  precise  contrary 
rule  was  enunciated. 

Now,  the  basis  of  the  English  rule  is  a  very  sensible  one.  The 
question  is,  What  would  a  prudent,  uninsured  owner  do  under  the 
circumstances,  if  uninsured,  with  his  entire*  adventure  at  the  risk 
of  his  own  pocket-book  ?  That  is  the  rule.  But  does  the  English 
rule  follow  that  out  in  practice?  No,  it  does  not  It  ignores 
what  I  think  is  a  most  important  factor — the  damaged  value  of  the 
vesseL  If  this  chair  is  worth,  in  its  crippled  condition,  fifty  cents, 
and  it  will  cost  $i  .50  to  take  it  out  of  the  sea,  and  two  dollars  to 
repair  it,  no  prudent  man  will  do  that  unless  he  can  get  for  the 
chair  the  value  that  those  three  items  make.  In  England,  their 
rule  is  to  take  the  cost  of  repairing  the  vessel,  and  add  to  that  the 
cost  of  recovering  the  vessel,  and,  if  those  two  exceed  the  value 
of  the  vessel  when  repaired,  the  constructive  total  loss  is  shown, 
otherwise,  not. 

Dr.  Hindenburo  (Copenhagen) :  Mr.  Chairman  and  gentle- 
men, I  rise  with  some  diffidence  to  speak  on  this   question, 
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because  I  have  difficulty  in  explaining  myself  in  English,  and  I 
am  also  guided  somewhat  by  the  fact  that  I  am  not  extremely 
well  acquainted  with  American  and  English  law.  Nevertheless,  I 
presume  to  make  a  few  observations. 

I  think  we  ought  all  to  be  very  thankful  to  Mr.  Carver  for  the 
great  labour  and  skill  displayed  in  this  Report  which  he  has  read 
before  this  Conference.  I  myself  have  been  on  a  committee  to 
prepare  the  damage  law  of  insurance.  There  was  something  in 
the  original  draft  of  that  law,  which  was  the  result  of  deliberation, 
that  was  omitted  from  the  law  finally  adopted,  because  the  senti- 
ment was  that,  even  if  it  were  put  in  as  the  law,  yet  it  was  very 
doubtful  if  it  would  be  the  real  law  of  the  land.  We  have  seen  a 
neighbouring  country  where  they  have  made  an  insurance  law, 
and  where,  in  reality,  it  was  not  followed ;  it  was  not  in  accord- 
ance with  the  general  law. 

I  must  say  that  I  fully  agree  with  what  Mr.  Carver  and  Mr. 
Justice  Kennedy  have  said  in  regard  to  the  real  principle  of 
insurance.  The  real  and  correct  principle  of  insurance  is  that  a 
man  shall  recover  only  what  he  has  lost,  and  shall  make  an  effort 
to  recover  what  he  has  lost  before  he  applies  to  the  underwriters 
to  reimburse  him.  Some  men  who  are  insured  consider  that  it  is 
of  the  greatest  moment  to  them  to  get  their  money  at  once  when 
a  loss  occurs,  and  therefore  they  prefer  to  be  insured  under  a 
condition  so  that  they  can  recover  when  the  half  of  their  property 
is  lost    That,  as  I  gather  it,  is  the  American  rule. 

These  rules  are  put  down  here  as  the  natural  conditions  of 
insurance,  but  it  is  not,  I  assume,  the  intention  of  these  rules  that 
a  person  should  not  be  permitted  to  insure  on  other  conditions. 
If  a  man  says  that  he  wants  to  be  insured  so  that  when  there  is  a 
loss  of  half  the  value  of  his  vessel,  for  example,  he  shall  be  com- 
pensated by  the  underwriters,  and  abandon  his  ship  to  them,  why, 
that  is  all  right.  But  we  may  take  another  view  of  the  subject 
The  underwriters  may  say,  "  I  will  be  bound  to  buy  your  ship,  at 
this  rate,  when  such  a  loss  occurs."  Is  there  anything  unfair 
there? 

Now,  it  is  said  that  the  insured  should  not  recover  more  than 
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his  actual  loss.  But  have  we  not  various  policies  where  the 
insured  gets  more  than  his  actual  loss  ?  In  cases  where  there  is  a 
partial  loss,  and  the  owner  says,  "  I  have  not  the  pecuniary  means 
to  safeguard  my.  own  interests,"  the  insurer  may  do  that  very 
much  better,  and  it  is  agreed  between  him  and  the  underwriter 
that  the  latter  shall  buy  his  ship  at  that  rate.  Is  there  anything 
unfair  in  that  ? 

Naturally  a  man  will  repair  his  ship  if  she  is  damaged  not  more 
than  half  her  value,  and  therefore  it  should  be  the  rule  in  cases 
of  loss. 

Then  it  is  said  that  it  is  not  possible  for  him  to  say,  "lama 
poor  man,  and  unable  to  raise  this  money/9  and  he  will  say  after 
the  loss,  "  Take  the  ship  ;  I  abandon  my  ship  at  such  and  such  a 
price." 

Where  it  is  an  evident  thing  that  the  commercial  world  has 
acted  upon  certain  rules  which  may  seem  to  be  inconsistent  with 
principles,  then  I  think  it  is  prudent  to  take  that  which  is  in  use 
in  the  commercial  world,  and,  if  possible,  convert  it  into  the  law 
of  the  land,  because  I  think  it  is  a  sound  thing  to  stick  to  that, 
which  is  the  common  opinion  among  those  that  are  in  commerce. 
Leaving  alone  the  principle,  I  say  that  what  is  put  down  in  this 
rule  is,  according  to  my  mind,  the  sound  and  correct  idea  of 
insurance.  I  think  that  what  has  been  said  in  this  discussion 
shows  the  immense  difficulty  of  the  matter  of  laying  down  rules 
which  should  be  followed  in  all  cases.  I  venture  to  say  that  it 
would  not  be  well  if  this  or  that  rule  were  followed,  but  that  it 
would  be  better  to  take  this  matter  into  further  consideration. 
Mr.  Carver  cannot,  I  suppose,  have  had  the  idea  that  all  of 
these  rules  should  be  approved  of  by  all  who  are  here.  He 
has  performed  a  great  work,  but  I  think  it  would  be  well  that 
these  rules  should  be  taken  into  consideration  by  a  committee, 
perhaps. 

I  hope  that  what  I  say  will  be  taken  in  good  part  I  have  said 
it  with  great  admiration  of  Mr.  Carver's  labours,  and,  in  the  main, 
I  agree  with  his  results.  At  the  same  time,  I  think  it  would  be 
going  too  far  to  put  them  down  as  invariable  rules,  when  it  is 
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clear  that  other  rules,  beneficial  to  business  and  to  commerce, 
have  been  adopted  on  a  large  scale  in  America. 

Mr.  Robert  D.  Benedict  (New  York) :  Mr.  Chairman,  and 
gentlemen.  I  speak  with  great  hesitation  on  this  subject  in  the 
presence  of  gentlemen  who  have  given  so  much  more  considera- 
tion to  it  than  I  have,  and  who  have  so  much  more  learning  on 
the  subject  than  myself.  I  venture,  however,  to  make  one 
suggestion,  and  it  is  this.  The  question  which  we  are  considering 
is,  What  kind  of  a  contract  is  the  best  one  to  be  made  between 
insurer  and  insured?  And  here,  with  reference  to  that  point, 
arises  this  difference :  that  our  friends  from  England  say  that  the 
best  kind  of  a  contract  is  to  make  an  agreement  between  the 
insurer  and  the  assured  that  there  shall  be  a  right  to  abandon  in 
case  of  substantially  an  absolute  total  loss.  Whereas,  our  view  is 
that  it  has  proved  itself  to  be,  and  we  believe  it  would  be,  the  best 
kind  of  a  contract  to  be  made,  that  there  should  be  an  abandon- 
ment  and  recovery  for  a  total  loss  in  case  the  total  cost  of  repairs 
should  exceed  half  the  value  of  the  vessel. 

Now,  this  question  has  been  spoken  of  here  as  if  it  were  to  be 
determined  by  what  a  prudent,  uninsured  owner  would  do  at  the 
time  of  the  loss.  I  beg  to  suggest  whether  it  is  not  more  rightly 
to  be  considered  as  to  what  a  prudent,  uninsured  owner  would  do 
at  the  time  of  making  the  contract  of  insurance.  Suppose  I  am 
the  owner  of  a  vessel,  and  request  insurance.  I  go  to  a  company 
and  say,  "  I  want  to  make  a  contract  with  you,  and  I  want  to 
have  it  fixed  as  to  when  I  may  consider  this  a  total  loss,  and  turn 
the  matter  over  to  you."  If  the  insurer  says,  "  Why,  certainly,  we 
will  fix  that.  Whenever  the  total  amount  of  the  expense  is  equal 
to  the  total  value,  then  you  may  have  it."  "  Oh,  but  I  say,  we 
are  in  the  presence  of  matters  entirely  unknown.  My  vessel  may 
be  stranded  on  an  unknown  coast  where  I  don't  know  anything 
about  the  circumstances,  and  you  put  a  heavy  burden  upon  me. 
I  want  you  to  give  me  a  margin ;  I  want  you  to  make  a  contract 
with  me  that,  inasmuch  as  that  matter  is  all  a  matter  of  estimate, 
which  is,  and  which  may  be  affected  in  a  hundred  ways  by  things 
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which  may  be  not  discoverable  at  the  moment,  I  want  you  to 
agree  with  me  that,  if  the  estimates  of  that  expense  are  anywhere 
between  half  the  value  and  the  whole  value  of  my  vessel,  in  that 
case  you  will  take  the  burden  off  from  me."  I  see  no  lack  of 
reason  in  such  an  agreement  Looking  at  it  from  the  standpoint 
of  the  insured,  I  should  very  much  desire  to  have  such  an  agree- 
ment I  do  not  see  why,  therefore,  the  insurance  company  may 
not  say,  "  We  will  take  that  burden,  for  we  have  our  agents  every- 
where, and  can  look  after  matters  a  great  deal  easier  than  an 
individual  owner  can,  and  therefore  we  will  make  that  contract 
with  you."  I  say  that  I  see  no  reason  why  that  should  not  be 
accepted. 

That  is  the  only  suggestion  I  have  to  make  with  reference  to 
the  discussion,  but  before  the  question  is  finally  put  I  shall  desire 
to  offer  a  resolution. 

Mr.  Joseph  Walton,  Q.C.  (London) :  I  should  like  to  add  a 
word  before  the  question  is  put,  and  if  I  may  say  so,  I  entirely 
agree  with  what  Mr.  Benedict  has  said,  that  the  question  which 
we  are  considering  is  not  what  on  abstract  notions  or  in  theory 
ought  to  be  considered  a  total  loss,  constructive  or  actual,  but 
what  we  are  considering  is  the  practical  question — What  is  a  fair 
and  reasonable  contract  which  it  would  be  right  for  everybody  to 
agree  upon  ? 

I  always  try,  as  far  as  possible,  to  entirely  grasp  what  the  case 
is  on  the  other  side.  Now,  as  I  understand  the  arguments,  so  far 
as  I  have  been  able  to  follow  them,  in  support  of  the  American 
view,  they  are  mainly  these :  that  the  American  rule  makes  the 
question  easier  to  decide  with  regard  to  the  estimate  that  has  to 
be  made.  And,  in  the  next  place — and  this,  I  am  bound  to  say, 
appears  to  be  much  the  more  pressing  argument — that  it  provides 
a  remedy  for  the  small  ship-owner  who  has  not  a  large  capital, 
and  who  practically  may  be  unable  to  repair  his  ship  altogether, 
if  it  costs  as  much  as  fifty  or  seventy-five  per  cent  of  its  value  to 
do  so.  And,  as  I  understand  the  argument  in  support  of  the 
American  view,  it  is  that  it  affords  a  practical  remedy  to  a  small 
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ship-owner,  which  if  he  was  acting  for  himself,  he  would  desire  to 
have  by  the  terms  of  his  contract  As  I  understand  it,  those  are 
the  points  which  are  put  forward  in  support  of  the  American 
view. 

What,  as  a  really  practical  matter,  is  the  question  which  we  are 
considering?  I  assume  that  the  policy  is  a  policy  against  all 
risks — not  against  total  loss  only.  I  think  we  cannot  deal  with 
the  question  upon  the  basis  of  an  insurance  against  total  loss 
only,  although  there  are  many  policies  which  exclude  partial 
losses  altogether.  The  ship-owner  is  insured  against  all  risks. 
Assume  that  a  ship  is  worth  ^10,000.  She  suffers  damage. 
Take  fifty  per  cent  as  the  American  rule.  She  suffers  damage 
which  it  would  cost  ^5000  to  repair  to  make  her  again  worth 
,£1 0,000;  that  would  be  the  measure  of  the  particular  average 
claim,  of  the  obligation  falling  upon  the  underwriters,  looking  at 
the  case  as  a  particular  average  loss.  Five  thousand  pounds  the 
assured  would  be  entitled  to  recover  to  make  his  ship  worth 
^10,000.  Very  well,  the  underwriters  pay  that  ^5000. 
Suppose,  instead  of  paying  that  as  a  particular  average  loss, 
they  say :  "We  will  pay  ;£i 0,000  and  take  the  ship."  You  will 
observe,  it  is  exactly  the  same  thing  to  them.  They  take  a  ship 
which  is  damaged,  they  pay  ^10,000,  but  they  get  a  wreck  which 
is  in  fact  worth  ^5000.  So  that  in  fact  this  question  is  a 
practical  question,  so  far  as  pounds,  shillings  and  pence  are 
concerned,  only  because  valuations  in  policies  are  frequently  and 
commonly  in  excess  of  the  true  value.  Of  course,  the  moment 
you  get  a  valuation  in  excess  of  the  true  value,  then  it  becomes 
to  the  interest  of  the  underwriter  to  say, "  I  won't  pay  a  total  loss, 
I  will  pay  only  the  particular  average  loss."  Taking  my  supposed 
case,  if  the  vessel  is  valued  at  ^10,000,  but  is,  in  feet,  not  worth 
so  much,  the  underwriters  would  say,  "We  will  pay  ^5000,  the 
cost  of  repair,  but  we  won't  pay  ^10,000,  the  value  in  the  policy, 
because  if  we  do  we  shall  not  get  a  thing  that  will  be  worth 
;£io,ooo  when  it  is  repaired." 

I  may  illustrate  that  by  a  case  within  my  own  knowledge,  in 
which  the  valuation  happened  to  be  below  the  true  valuation. 
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Notice  of  abandonment  was  given  hastily  by  the  owner,  and 
jumped  at  by  the  underwriters,  who  were  very  wise ;  and  whew 
accepted,  of  course,  it  was  final.  They  got  off  better  than 
they  would  have  done  if  they  had  paid  a  particular  average 
loss. 

Now  then,  let  us  look  at  the  English  view.  There  is  an  essen- 
tial difference  between  the  English  view  and  the  American  view. 
It  is  not,  I  venture  to  think,  a  difference  in  abstract  reasoning  at 
all  It  is  a  practical  difference.  The  fact  is  that  the  American 
Law  gives  the  owner  a  remedy  and  an  indemnity  not  only  in  cases 
in  which  he  suffers  a  partial  loss,  and  in  cases  in  which  he  suffers 
a  total  loss,  but  also  in  a  different  class  of  case,  in  which  he  does 
not  suffer  a  total  loss  at  all,  whether  you  call  it  actual  or  construc- 
tive, but  in  which  the  American  policy  enables  him  to  be  placed 
in  the  same  position  as  if  he  had  suffered  a  total  loss.  Now  what 
is  the  English  view  ?  I  do  not  think  it  is  wasting  time  to  consider 
this  just  for  one  moment.  Historically,  I  think  I  can  see  where 
the  two  rules  branch  off.  If  you  look  back  into  the  English  Law 
you  will  find  that  in  the  early  cases,  when  the  question  was,  Is 
there  a  total  loss  or  is  there  not  ?  what  they  thought  about  was, 
Has  there  been  a  total  loss,  not  of  the  thing,  but  of  the  adventure  ? 
And  that  idea  survives  even  still  in  the  English  Law,  because 
we  have  that  same  doctrine  in  regard  to  the  constructive  total  loss 
of  goods.  Goods  may  be  totally  lost  by  being  actually  destroyed ; 
they  may  also  be  constructively  totally  lost ;  and  they  may  be 
constructively  totally  lost,  although  they  are  not  damaged  at  all, 
if  they  cannot  be  carried  on  to  their  destination  at  an  expense 
less  than  their  value  would  be  when  they  reached  that  desti- 
nation. That  is  only  because  it  is  a  loss  of  the  adventure  or 
voyage. 

I  myself  had  a  case  not  long  ago  which  was  tried  before  Sir 
William  Kennedy,  in  which  a  cargo  of  coals  was  insured.  The 
ship  in  broad  daylight  ran  upon  some  island  in  the  Pacific  seas, 
and  the  ship  was  lost,  and  the  cargo  was  all  discharged,  and  it  was 
sold,  I  think,  at  Honolulu.  That  happened  to  be  the  very  best 
place  in  the  world  where  the  coals  could  have  been  sold,  but  still 
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they  could  not  have  been  carried  to  their  destination  without  an 
expense  which  would  have  been  more  than  their  value  on  arrival  at 
San  Francisco,  which  was  their  destination,  and  they  were  held  to 
be  a  total  loss  by  Sir  William  Kennedy,  or  by  the  Court  of  Appeal, 
or  possibly  by  both. 

Sir  William  Kennedy  :  Yes,  by  both, 

Mr.  Walton  :  They  were  held  to  be  constructively  lost  That 
is  the  old  idea,  and  that  old  idea  in  America  survives  in  regard  to 
the  ship.  Take  the  case  of  an  old  ship  which  is  wrecked.  If  it 
costs  seventy-five  per  cent  to  repair  her,  probably  the  voyage  is 
defeated  altogether. 

One  understands  how  the  American  rules  and  the  continental 
rules  have  grown  up.  Our  English  view  is  that  the  insurance  on 
a  ship — leaving  the  goods  aside  altogether — is  an  insurance  on 
the  thing — the  ship  itself.  Now,  there  two  kinds  of  losses— a 
total  loss  and  a  partial  loss.  The  constructive  total  loss,  I  entirely 
agree,  is  in  truth  an  actual  total  loss,  only  it  is  a  little  different 
from  other  actual  total  losses.  There  is  the  case  where  a  ship  is 
burned  to  ashes  and  she  is  destroyed.  That  is  the  plainest 
possible  case  of  an  actual  total  loss.  Again,  a  ship  is  not  damaged, 
but  she  is  at  the  bottom  of  the  sea  in  deep  water;  she  is  totally 
lost,  although  there  is  no  actual  destruction.  Then  there  is  a 
third  case  where  the  owner  has  got  the  ship,  but  where  she  is  very 
seriously  damaged.  The  English  Law  is  that  the  owner  in  such 
a  case  may  recover  for  a  total  loss,  although  the  ship  has  not  been 
taken  out  of  the  owner's  hands,  as  in  the  case  of  a  ship  sinking  to 
the  bottom  of  the  sea,  if  the  circumstances  are  such  that  a  prudent 
owner  uninsured  would  not  spend  his  money  in  attempting  to 
repair  his  ship.  That  is  a  sensible  view ;  but  no  doubt,  as  has 
been  pointed  out,  in  principle,  these  are  really  all  cases  of  actual 
total  loss. 

Mr.  Gourlie  criticised  the  English  view  because,  he  said,  we  do 
not  take  into  account  the  value  of  the  wreck.  I  quite  agree  that 
the  value  of  the  wreck  is  an  element  to  be  considered.     But  may 
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I  say  this,  that  what  authority  there  is  in  the  English  Law  is  in 
favour  of  the  view  that  the  value  of.  the  wreck  ought  to  be  taken 
into  account 

Mr.  Gourlik  :  There  is  an  old  case  on  that 

Mr.  Walton  :  Yes,  an  old  case,  and  there  are  certain  recent 
cases  which  are  not  reported,  but  which  are  well  known  and 
follow  the  older  case. 

That  being  so,  the  question  really  is,  whether  the  English 
view,  which  I  venture  to  think  is  perfectly  logical,  which  gives 
an  indemnity  to  the  owner  if  he  suffers  a  partial  loss,  and  also 
if  he  suffers  a  total  loss,  is  the  fair  and  reasonable  contract  for 
general  use. 

I  am  not  prejudiced  in  favour  of  one  view  or  the  other,  but  I 
venture  to  think  there  is  a  great  deal  to  be  said  for  the  English 
version  of  the  contract 

Now,  with  regard  to  the  objections  to  it,  let  me  come  back 
again  to  the  American  view.  I  am  quite  unable  to  follow  the 
arguments  based  upon  the  difficulty  of  forming  estimates, 
because  for  this  purpose  it  is  quite  immaterial  whether  you  have 
got  to  find  out  whether  the  repairs  will  cost  50  per  cent  or 
100  per  cent  of  the  value  of  the  ship  when  repaired.  In  both 
cases  you  have  got  to  estimate  what  the  cost  of  repairs  will  be 
before  you  can  arrive  at  any  conclusion  as  to  whether  they  are 
50  or  100  per  cent  of  the  other  figure.  Therefore  I  cannot 
conceive  how  there  is  any  greater  facility  of  calculation  offered 
by  the  American  rule  than  there  is  by  the  English  rule.  The 
underwriters  send  a  man  at  once  when  a  wreck  or  loss  occurs 
to  see  what  the  state  of  things  is.  The  estimate  of  the  cost  of 
repair  has  to  be  made,  and  its  difficulty  is  the  same  under  the 
American  and  under  the  English  rule.  The  other  figure  in  the 
calculation  is  the  value  of  the  ship  when  repaired.  Somehow  or 
other  you  have  got  to  arrive  at  the  value  of  the  ship  when 
repaired.  It  may  of  course  be  done  by  agreement  So  it  can 
be,  whether  you  have  the  English  or  the  American  rule.    People 
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can  put  their  heads  together  and  agree,  as  they  do  in  ninety-nine 
(iases  out  of  every  hundred ;  but  under  neither  rule  are  the 
parties  bound  by  the  valuation  in  the  policy. 

Mr.  Gourlie  :  They,  are  under  the  American  rule. 

Mr.  Walton  :  I  admit  that  practically  I  have  contented  my- 
self with  trying  to  understand  the  English  law,  and  I  must  confess 
that  I  do  not  pretend  to  understand  fully  what  the  American 
law  is.  Unless  the  policy  says  that  the  valuation  is  to  be  con- 
clusive for  all  purposes,  including  the  estimate  of  constructive 
total  loss,  the  valuation  in  the  policy  does  not,  in  England,  come 
into  the  question  of  constructive  total  loss;  and  I  venture  to 
doubt  whether  it  does  come  into  consideration  of  that  question 
under  the  American  rule.  What  I  venture  to  say  for  the  English 
rule  is,  that  it  is  logical  I  do  not  say  that  the  American  rule 
is  not  intelligible,  but  it  does  give  to  the  ship-owner  a  right  to 
be  treated  as  if  his  ship  was  totally  lost  when  it  is  not  totally 
lost 

It  is  not  a  question  of  morality.  The  question  is  merely  what 
form  of  contract  should  be  generally  adopted.  The  question  is, 
What  is  the  more  convenient  contract  to  make  as  a  common 
form? 

In  regard  to  the  small  ship-owner  without  capital,  again  I  ask 
what  is  the  difficulty?  The  ship  of  the  small  ship-owner  suffers 
a  loss  which  it  will  cost  ^5000  to  repair ;  but  he  has  a  claim 
to  be  paid  the  ^5000  by  his  underwriters,  and,  as  far  as  I  know, 
the  underwriters  are  always  glad  to  look  after  the  repairs  because 
they  are  anxious  to  secure  that  they  shall  be  done  in  the  most 
economical  way  possible.  The  small  ship-owner  is  just  as  much 
entitled  to  say  to  the  underwriters,  "  Pay  me  my  money,"  whether 
it  is  a  partial  loss  or  a  total  loss.  If  it  costs  ^5000  to  repair 
the  vessel  he  is  entitled  to  get  ^5000  from  the  underwriter.  So 
I  really  do  not  see  where  the  difficulty  of  the  small  owner 
comes  in. 

I  venture  to  think,  gentlemen,  that  it  would  scarcely  be  fair  or 
reasonable  to  conclude  this  question  by  a  vote  to-day  one  way 
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or  the  other.  I  am  bound  to  say  that  I  think  that  probably 
here  in  Buffalo  it  would  result  in  a  decision  in  favour .  of  the 
American  rule.  (Laughter.)  I  desire  if  possible  to  avoid  that, 
because  it  would  at  once  commit  us  finally  and  for  ever  to  this 
American  rule;  and  I  do  feel  that,  at  any  rate,  the  English  view 
deserves  consideration.  I  therefore  propose  an  amendment  to 
the  amendment,  and  move  that  Mr.  Carver's  proposition  should 
be  referred  to  a  special  committee  of  gentlemen,  some  on  this 
side  of  the  Atlantic,  some  on  the  other,  a  representative  com- 
mittee, to  consider  the  question,  and  they  could  arrange  to  hold 
a  meeting,  perhaps  in  London,  or  wherever  might  be  convenient, 
and  formulate  their  views,  and  their  recommendations  could  be 
reported  to  the  next  conference. 

Mr.  Benedict:  I  would  like  to  ask  the  gentlemen  if  the 
question  were  as  to  estimating  on  the  50  per  cent  or  100  per 
cent,  the  owners  would  be  equal,  and  I  think  we  should  find  in 
either  case  the  expert  underwriter  and  the  expert  assured  quite 
likely  to  disagree,  but  I  ask  him  if  he  does  not  think  there  would 
be  a  likelihood  of  agreement  if  the  question  were  not,  is  it  50 
or  is  it  100  per  cent,  but  is  it  anywhere  between  50  and  100 
percent? 

Mr.  Walton  :  I  venture  to  think  that  in  either  case  the  under- 
writers would  fight  as  hard  as  they  could  to  obtain  a  result  that 
would  be  most  beneficial  to  themselves. 

Mr.  Benedict  :  I  had  prepared  an  amendment,  somewhat  on 
the  lines  of  the  amendment  suggested  by  Mr.  Walton,  and  I  will 
hand  it  to  him  during  the  recess. 

The  proceedings  were  then  adjourned  until  2  p.m. 

Afternoon  Session. 

The  Chairman  :  The  Chair  prefers  to  treat  the  motion  made 
by  Mr.  Walton  as  a  motion  to  recommit,  instead  of  as  an  amend- 
ment to  the  amendment 
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The  question  was  then  put,  and  Mr.  Walton's  motion  was 
carried 

Mr.  T.  G.  Carver  :  The  proposition  made  by  Mr.  Carver,  of 
Boston,  was,  as  I  understood,  with  a  view  of  separating  the  first 
three  from  the  latter  resolutions.  I  do  not  know  whether  it  was 
his  intention  by  that  to  intimate  an  agreement  with  the  views 
put  forward  in  propositions  4,  5,  and  6.  As  to  4, 1  imagine  there 
will  perhaps  not  be  much  doubt  amongst  the  members  of  the 
Conference.  In  that  resolution  we  are  departing  from  the 
English  practice  in  favour  of  the  American.  As  regards  5,  again 
the  departure  is  from  the  English  practice  to  the  American. 
As  regards  6  the  same  thing  is  true.  Therefore,  if  the  members 
of  the  Association  who  come  from  my  side  of  the  water  agree 
with  those  resolutions,  it  is  probable  that  those  on  this  side  will 
agree  to  it  Accordingly  I  move  the  adoption  of  resolutions  4,  5, 
and  6 : — 

"  4.  That  the  right  of  the  insurer  to  the  salvage,  upon  payment 
of  a  total  loss,  should  relate  back  to  the  time  of  the  casualty  which 
caused  the  loss. 

5.  That  freight  earned  by  the  ship  by  completing  an  insured 
voyage,  after  transfer  to  the  insurer,  should  be  apportioned  between 
the  assured  and  the  insurer  in  proportion  to  the  distances  run  by 
the  ship  in  earning  that  freight  before  and  after  the  casualty. 

6.  That  an  insurer  of  freight  who  insures  against  partial  loss 
should  indemnify  the  assured  in  respect  of  freight  loss  by  him 
owing  to  a  constructive  total  loss  of  ship,  although  the  whole 
freight  may  have  been  earned  by  the  ship  after  transfer  to  the 
insurer  of  ship." 

The  motion  was  put  from  the  Chair  and  carried. 

The  Chairman:  The  Conference  will  now  proceed  to  the 
consideration  of  the  remaining  resolutions,  and,  as  7  touches  a 
particular  subject,  perhaps  the  Chair  might  take  the  sense  of 
the  house  to  be  that  the  seventh  resolution  will  be  considered  by 
itself. 
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II. — Particular  Average  or  Ship. 

"  7.  The  deductions  from  the  cost  of  repairs  in  respect  of  new 
for  old,  for  ascertaining  the  amount  of  a  partial  loss  of  ship,  should 
be  those  allowed  by  Rule  XIII.  of  the  York-Antwerp  Rules  of 
General  Average." 

Mr.  T.  G.  Carver  :  As  regards  the  seventh,  I  do  not  suppose 
there  will  be  much  difference  of  opinion,  but  the  rule  would  be 
desirable,  because  I  believe  there  are  differences  of  practice  in, 
different  countries.  Those  differences  of  practice  in  regard  to 
general  average  adjustment  have  been  got  rid  of  by  rule  13,  and 
this  proposition  is  that  the  same  should  be  the  rule  with  regard 
to  policies  of  insurance.     I  move  the  adoption  of  the  resolution.    . 

The  motion  was  put  from  the  Chair  and  adopted. 

Mr.  T.  G.  Carver  :  As  regards  the  eighth,  that  undoubtedly 
introduces  matter  which  is  novel,  and,  if  I  may  say  so,  it  does 
seem  to  me  highly  desirable  that  the  opinion  of  this  conference 
upon  the  matter  should  be  elicited.  As  I  endeavoured  to  point 
out  in  the  paper,  there  are  great  differences,  more  especially  as 
between  England  and  the  United  States,  on  the  one  hand,  and 
the  Continental  countries  of  Europe  on  the  other,  but  there  are 
also  differences  between  the  law  of  England  and  the  law  of  the 
United  States  on  the  subject  of  seaworthiness.  I  have  en- 
deavoured to  frame  what  seemed  to  me  to  be  a  fair  compromise. 
I  think  8,  9,  and  10  ought  to  be  taken  together;  n  maybe  a 
separate  matter.     I  move  the  adoption  of  resolutions  8,  9,  10. 

III. — Seaworthiness  and  Negligence. 

"  8.  That  in  any  insurance  of  ship,  or  of  any  interest  dependent 
upon  ship,  the  assured  (subject  to  express  agreement)  should  be 
considered  to  warrant  as  follows : 

(1)  That  the  ship  where  the  insurance  first  attaches  in  port,  is. 
then  in  a  fit  condition  to  lie  there. 
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(2)  That  all  reasonable  care  will  be  taken  to  make  the  ship  fit 
and  properly  manned,  equipped,  and  documented  for  her  voyage 
on  each  sailing  from  any  port  during  the  currency  of  the  insurance  : 
Provided  that  where  the  voyage  includes  more  than  one  stage  it 
will  suffice  that  care  be  taken  to  make  the  ship  fit  and  properly 
manned,  equipped,  and  documented  at  the  beginning  of  each 
stage  for  that  stage. 

9.  That  the  insurer  should  not  be  liable  for  any  loss  consequent 
upon  a  breach  of  the  warranty  stated  in  8,  although  proximately 
caused  by  a  peril  insured  against ;  but  that  the  insurance  should 
not  be  conditional  upon  performance  of  that  warranty  and  should 
not  be  invalidated  by  a  breach  of  it 

10.  That  no  other  warranty  of  seaworthiness  should  be  implied 
in  insurance  of  ship  or  interests  dependent  upon  ship ;  nor  should 
any  such  warranty  be  implied  upon  an  insurance  of  cargo." 

The  Chairman  :  The  question  before  the  Conference  is,  the 
adoption  of  Resolutions  8,  9,  and  10. 

Judge  Addison  Brown  (New  York) :  I  do  not  desire  to 
occupy  any  considerable  time,  but  I  think  it  is  a  little  uncertain 
what  might  be  intended  by  the  first  subdivision  under  8,  and 
therefore  I  inquire  whether  that  means  to  provide  that  the  ship 
shall  be  free  from  latent  defects  for  the  voyage,  or  whether  it  is 
sufficient  to  satisfy  this  subdivision  1  that  the  ship  is  in  a  fit 
condition  to  lie  where  she  is  without  making  any  voyage.*  For 
instance,  a  shaft  might  be  broken  or  the  engines  might  be  out  of 
order  in  some  way,  and  numerous  things  might  be  wanting  to 
enable  the  ship  to  make  any  voyage,  and  yet  she  would  be  fit  to 
lie  there.  Is  that  all  that  is  intended  to  be  warranted  under  the 
absolute  warranty  provided  for  in  this  subdivision  1?  The 
expression  "  latent  defects  "  is  not  used  under  this  subdivision. 

Subdivision  2,  I  understand,  amounts  only  to  a  warranty  that 
the  owners  will  exercise  all  reasonable  care  to  make  the  ship 
seaworthy,  which  is  a  very  different  thing  from  warranting  sea- 
worthiness when  she  sails.     That,  as  I  understand,  is  the  existing 
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law  in  this  country.     I  think  it  is  the  same  in  England,  .that  it  is 
the  duty  of  the  owner  to  make  her  seaworthy  if  she  is  defective, 
so  far  as  reasonable  care  and  diligence  may  tend  to  make  her  so. 
The  inquiry  I  wished  to  make  was,  specially  in  what  sense  we 
were  to  understand  the  first  subdivision  ? 

Mr.  T.  G.  Carver  :  My  idea  entirely  accords  with  what  Judge 
Brown  has  expressed.  I  think  perhaps  I  was  careless  in  my 
manner  of  expressing  it,  and  I  will  alter  subdivision  i  in  this  way : 
"  That  where  the  insurance  first  attaches  in  port  reasonable  care 
has  been  taken  to  make  her  in  a  fit  condition  to  lie  there." 

Mr.  Brown  :  The  effect  then  would  be  to  abolish  entirely  the 
absolute  warranty  of  seaworthiness  ? 

Mr.  Carver  :  That  is  my  view  of  it  I  would  strike  out  the 
words  "  the  ship,"  and  after  the  word  "  port,"  insert  "  all  reason- 
able care  has  been  taken  to  make  her  then  in  a  fit  condition  to  lie 
there." 

The  Chairman  :  The  Chair  would  suggest  whether  it  is  not 
possible  that  difficulties  might  arise  in  the  construction  of  that 
clause  as  thus  amended.  Is  it  not  possible  that  there  might  be 
litigation  over  the  changed  phrase  suggested? 

Mr.  Carver:  When  an  insurance  attaches,  if  it  attaches  in 
port,  it  is  not  necessary  that  the  vessel  should  then  be  made  fit 
for  a  voyage,  but  only  made  fit  for  lying  in  port  That  is  why  it 
was  necessary  to  make  two  subdivisions  there.  But  the  distinc- 
tion, which  I  quite  appreciate,  is,  that  subdivision  i  seemed  to 
import  an  absolute  warranty,  whereas  subdivision  2  was  only  a 
warranty  for  absolute  care  taken.  I  am  quite  willing  that  the 
same  form  of  language  should  be  used  in  subdivision  1  as  is  used 
in  subdivision  2. 

The  Chairman  then  stated  the  question  to  be  the  amendment 
of  subdivision  1  of  rule  8,  as  follows : — 

"  That  where  the  insurance  first  attaches  in  port  all  reasonable 
care  has  been  taken  to  make  the  ship  then  in  a  fit 
condition  to  lie  there." 
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The  amendment  was  put  and  adopted. 

The  Chairman  then  stated  the  question  before  the  Conference 
to  be  the  adoption  of  the  8th  resolution  as  amended,  and  of  the 
9th  and  ioth  resolutions. 

Mr.  Everett  P.  Wheeler:  It  seems  to  me  that  these  resolutions 
admirably  express  what  the  law  ought  to  be.  As  many  of  us  are 
aware,  this  subject  has  been  very  much  under  discussion  in  the 
courts  of  the  United  States  during  the  last  two  or  three  years,  and 
the  rigorous  and  absolute  warranty  of  seaworthiness,  which  those 
courts  have  held  to  exist  at  common  law,  is  a  very  onerous  one — 
one  which  seems  to  me  unreasonable  and  unjust,  because  it  makes 
an  owner  responsible  for  a  defect  that  no  human  care  or  foresight 
can  guard  against  In  pQint  of  fact,  bills  of  lading  are  framed  to 
obviate  this  difficulty,  and  they  have  done  so  in  part ;  but  if  this 
proposal  should  be  adopted  it  would  be  the  expression  by  this 
Association  of  their  approval  of  the  course  of  commercial  men 
already  beginning  on  that  subject,  and  would  point  out  what  would 
be  just  to  all  parties. 

The  only  suggestion  that  I  venture  to  make  is,  and  I  have  indeed 
already  made  it  to  my  friend  Mr.  Carver,  that  inasmuch  as  we 
have  now  in  this  country  a  statute  which  deals  with  this  subject 
and  which  has  used  a  phrase  which  has  been  already  the  subject 
of  considerable  judicial  construction,  whether  it  might  not  be  wise 
to  use  that  phrase  instead  of  the  phrase  which  is  used  in  this 
draft ;  that  is  to  say,  instead  of  "  reasonable  care  "  that  all  due 
diligence  should  be  exercised.  Where  you  are  dealing  with  a 
subject  and  have  a  phrase  already  made  which  has  been  construed 
by  the  courts  and  with  which  we  have  to  deal,  it  being  a  statute  in 
force  in  this  country,  it  seems  to  me  that  it  is  not  desirable  to  raise 
any  question  as  to  whether  or  not  there  is  a  difference  of  meaning 
between  the  two  clauses. 

I  venture  to  suggest  that  as  an  amendment  for  the  consideration 
of  my  friend  Mr,  Carver,  but  to  support  the  rule  absolutely. 

Mr.  T.  G.  Carver  :  Mr.  Wheeler  kindly  sent  that  suggestion 
to  me,  but  I  rather  feel  that  "  due  diligence "  is  an  ambiguous 
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phrase.  The  phrase  "reasonable  care,"  is,  I  think,  a  well  recog- 
nised phrase  on  both  sides  the  Atlantic  It  does  not  seem  to  us 
that  "  due  diligence  "  is  as  precise  as  "  reasonable  care." 

Mr.  Eugene  Carver  (Boston) :  I  think  the  phrase  "  reason- 
able care  "  is  the  best  to  use. 

The  Chairman  then  put  the  motion  adopting  the  8th  resolu- 
tion as  amended,  and  the  9th  and  xoth  resolutions,  which  was 
carried. 

The  Chairman  :  The  nth  resolution  is  next  in  order. 

"  n.  That  subject  to  the  warranty  stated  in  8  an  insurer  should 
be  liable  for  any  loss  caused  proximately  by  a  peril  insured  against, 
although  brought  about  or  contributed  to  by  neglect  of  the  assured, 
or  by  neglect  or  wilful  act  of  his  servants  or  agents,  or  by  an 
inherent  vice  or  weakness  of  nature  or  unsoundness  in  condition 
of  the  thing  insured." 

Mr.  T.  G.  Carver  :  The  nth  is  really  a  matter  rather  between 
our  view  and  the  view  of  the  United  States  law  as  opposed  to  that 
of  Continental  Europe.  I  submit  to  the  Conference  that  the  law 
under  which  we  have  lived  is  right  in  this  matter  and  that  we 
could  not  possibly  go  back  from  that  without  destroying  the  value 
of  these  rules  altogether.  It  is  impossible  to  expect  that  people 
who  make  insurance,  whether  on  ship  or  on  goods,  will  be  content 
to  have  the  value  of  those  insurances  done  away  with  by  making 
their  claim  depend  upon  whether  the  accident  has  happened 
without  negligence.  I  therefore  move  that  proposition  n  be 
adopted. 

Mr.  Kirlin  (New  York) :  I  second  that  motion. 

The  Chairman  then  put  the  motion  adopting  the  nth  resolu- 
tion, which  was  carried. 

Mr.  T.  G.  Carver:  In  regard  to  the  two  remaining  resolu- 
tions, twelve  and  thirteen,  these  are  upon  the  subject  of  double 
insurance.  They  really  do  not  hinge  one  upon  the  other,  and 
perhaps  it  would  be  well  to  take  the  vote  upon  them  separately. 
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IV.— JHwble  Insurance. 

"  12.  That  in  cases  of  double  insurance  the  English  rule  should 
prevail ;  all  the  policies  being  treated  as  effectual,  and  the  insurers 
being  entitled  to  contributions,  interest,  etc" 

As  regards  twelve,  I  will  say  briefly  that  I  do  not  feel  sure  what 
"the  American  rule  of  law  is,  but  I  understand  the  practice  of 
American  policies  very  often  is  to  adopt  the  French  rule,  as 
against  the  English  rule. 

I  move  the  adoption  of  the  twelfth  proposition. 

Mr.  Kirlin  :  I  second  the  motion* , 

Mr.  Gourlie  :  I  think  this  rule  is  more  requisite  than  any  of 
the  rules  we  have  already  discussed.  I  have  had  frequent 
illustration  of  the  injustice  caused  by  the  difference  between  the 
rule  of  the  United  States  and  England.  Our  rule  of  law  is  the 
same,  but  practically  all  American  policies  prevent  the  application 
of  American  laws  by  having  in  them  what  is  known  as  a  "  prior 
and  subsequent "  insurance  clause.  It  frequently  happens  that 
there  are  two  insurances,  one  on  the  other  side  and  one  on 
this  side.  And  when  a  loss  occurs  the  merchant  is  referred  to 
the  English  underwriter,  and  vice  vcrsd,  and  under  the  rule 
prevailing  in  England  he  gets  one-half  of  his  loss,  and  so  with 
this  embarrassment  of  double  insurance  he  gets  fifty  per  cent  of 
his  indemnity. 

Mr.  Eugene  Carver  (Boston) :  I  think  the  doctrine  which  we 
are  asked  to  adopt  here,  and  which  is  the  doctrine  applied  in  all 
our  policies  of  £re  insurance,  should  be  applied.  In  cases  when 
companies  are  insolvent,  our  present  rule  of  policy  is  very  harsh, 
for  it  acts  just  as  though  the  company  was  solvent  One  or  two 
of  our  states  have  intimated  that  even  if  it  had  this/r*  rata  clause 
as  stated  here,  we  could  not  recover.  I  think  it  would  be  wise  to 
put  a  provision  in  there  that  he  should  be  entitled  to  at  least  the 
amount  necessary 
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Mr.  T.  G.  Carver  :  I  will  say  in*  explanation  to  my  friend, 
that  this  is  a  very  shortly  drawii  proposition.'  The  full  propo- 
sition is  shown  at  No.  2 1  of  the  marine  insurance  proposals.  The 
intention  is  that  there  shall  be  a  full  right  to  recover  on  each 
p  )licy. 

Mr.  Robert  D.  Benedict  :  Mr.  Chairman,  I  was  very  late  in 
coming  in  here,  and  therefore  did  not  hear  what  had  been  donf 
with  the  other  resolutions.  I  had  the  understanding,  as  I 
supposed,  that  all  of  these  resolutions  should  be  referred  to 
a  special  committee  to  report  upon  them  at  the  next  Conference. 

The  Chairman:  A  motion  was  made  that  the  first  three 
should  be  so  referred,  and  that  motion  prevailed.  The  othe* 
resolutions  have  thus  far  been  adopted,  with  a  slight  amendment 
to  the  eighth. 

Mr.  Benedict:  It  seems  to  me  it  would  be  better  to  have  all 
of  these  resolutions  sent  before  that  committee. 

Judge  Raikes  :  It  seems  to  me,  Mr.  Chairman,  that  our  action 
would  carry  very  much  more  weight  if  all  of  these  resolutions 
should  have  the  benefit  of  full  discussion  and  expression  of 
opinion  by  every  gentleman  here,  before  they  are  referred  to  the 
committee  which  is  to  be  appointed.  I  think  that  such  discussion 
would  be  instructive  to  the  committee. 

Mr.  Walton  :  After  all,  gendemen,  all  that  we  are  doing  is 
expressing  the  opinion  of  this  Conference.  We  are  not  binding 
any  one  else.  What  my  friend  Mr.  Carver  is  proposing  is  a  set  of 
clauses  which  we  hope  will  be  very  generally  adopted,  but  which 
nobody  is  bound  by.  If  any  progress  is  to  be  made  on  this 
subject,  the  opinion  of  this  Conference  ought  to  be  stated  as 
the  first  step.  We  express  our  opinion,  and  that  will  be 
adopted  so  far  as  it  obtains  universal  acceptance ;  that  is  alL 

Mr.  T.  G.  Carver  :  The  difficulty  which  Mr.  Carver  of  Boston 
has  pointed  out  in  the  drafting  of  No.  12  is,  I  understand,  that  he 
.thinks  that  it  leaves  it  hi  doubt  as  to  what  would  be  the  effect  of 
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the  insolvency  of  insurers.  Now,  I  do  not  wish  any  doubt  of 
that  sort  to  exist,  and  I  would  therefore  suggest  that  the  twelfth 
proposal  should  be  read  by  incorporating  the  second  paragraph 
of  the  drafted  rule  No.  21.  Then  "all  policies  to  be  treated  as 
effectual "  might  go  out,  and  begin  a  fresh  sentence  with  :  •'  The 
insurers  being  entitled  to  contributions  inter  se.n 

By  request  of  the  Chairman,  Mr.  Alexander  then  read  the 
resolution  in  the  proposed  amended  form  : — 

"  That  in  cases  of  double  insurance  the  English  rule  should 
prevail ;  the  insured  may  in  such  a  case  recover  in  respect  of 
a  loss  under  any  of  the  policies  covering  it  in  any  order  unless 
he  has  already  received  indemnity  from  the  loss  as  estimated  from 
the  valuation  in  their  policy;  the  insurers  to  be  entitled  to 
contributions  inter  se" 

The  Chairman  asked  if  there  was  any  objection  to  taking 
the  vote  upon  the  proposition  in  the  shape  the  mover  desired. 

Mr.  Benedict  :  Mr.  Chairman,  I  move  that  that  be  referred  to 
the  committee  to  be  appointed ;  and  I  hope  that  the  same  action 
may  still  be  taken  in  regard  to  the  resolutions  which  have  been 
already  adopted. 

The  motion  of  Mr.  Benedict  was  seconded. 

The  Chairman  then  put  the  motion  to  commit  the  twelfth 
resolution  to  the  special  committee  and  the  motion  was  lost. 

The  Chairman  then  put  the  motion  to  adopt  the  twelfth 
resolution  in  its  new  shape  and  the  motion  was  adopted. 

Mr.  T.  G.  Carver  :  The  remaining  resolution  is : 

"  13.  That  the  assured  should  not  be  entitled  to  return  of 
premiums  on  the  ground  of  double  insurance  where  the  risk  has 
attached." 

That  is  a  rule  which  I  think  wise  to  have  for  simplicity's  sake. 
The  practice  I  know  differs  a  great  deal.  In  framing  the  Marine 
Insurance  Bill,  introduced  in  the  House  of  Lords  for  three  or  four 
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years  in  succession,  the  conclusion,  I  think,  arrived  at,  was  that 
the  right  rule  should  be  that  where  the  risk  does  attach,  the  rule 
as  regards  returning  premiums  for  the  portion  of  the  policy  which 
in  effect  is  not  a  risk  should  be  abrogated,  and  that  there  should 
be  no  return  of  premiums.  And,  not  only  for  simplicity's  sake  is 
that  desirable,  but  it  may  also  be  justified  in  this  way.  As  soon 
as  an  underwriter  has  a  risk  upon  his  policy,  although  it  may  turn 
out  that  he  is  entitled  to  get  contributions  from  some  other  under- 
writer, because  there  has  been  over  insurance,  still  he  has  run  the 
risk  himself  alone,  and  if  the  other  underwriter  should  turn  out  to 
be  insolvent  he  will  have  to  bear  the  whole  risk. 

The  Chairman  then  put  the  motion  to  adopt  the  thirteenth 
resolution. 

The  motion  was  adopted. 

Mr.  Carver  :  The  only  other  thing  I  have  to  propose  is  this. 
There  is  a  draft  of  these  marine  insurance  proposals  here,  and 
I  propose  that  the  draft  of  these  rules  should  be  submitted  to  the 
committee  which  is  to  be  appointed  to  consider  the  first  three  of 
these  proposals,  and  that  they  should  be  asked  to  report  upon  the 
drafting  of  the  whole  of  the  rules  and  upon  such  other  questions 
as  may  be  brought  before  them  and  they  may  deem  proper  to 
report  upon. 

This  motion  was  seconded. 

Mr.  Benedict  :  I  should  be  in  favour  of  that  motion  as  put, 
if  it  is  understood  that  the  previous  resolutions  have  all  met  with 
the  approval  of  this  Conference ;  but,  as  I  said  before,  I  was  not 
present  when  the  previous  resolutions  were  up,  and  I  should 
regret  very  much  to  have  the  resolutions  in  reference  to  sea- 
worthiness and  negligence  be  understood  to  have  met  with  the 
approval  of  all  of  our  American  lawyers.  I  understand  that  there 
was  little  discussion,  and  that  the  motion  was  passed  substantially 
without  discussion ;  and,  if  I  am  in  order,  I  would  move  a  re- 
consideration of  those  resolutions. 
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TJie  Chairman  :  As  Mr.  Benedict  was  not  present  and  did  not 
vote,  the  Chair  cannot  entertain  his  motion  to  reconsider. 

,  Judge  Raikes  2  I  think  it  very  desirable  that  before  any 
resolutions  are  adopted  finally,  we  should  give  everyone  an 
opportunity  of  saying  what  they  please  about  them.  .  Of  course 
these  resolutions  have  only  been  referred  to  the  committee,  but 
I  think  every  gentleman  should  have  an  opportunity  to  discuss 
them,  even  before  they  are  so  referred.  As  I  was  present  and 
voted  on  the  question,  I  will  move  that  the  vote  by  which  the 
last  ten  resolutions  were  adopted,  should  be  reconsidered. 

The  motion  to  reconsider  was  seconded. 

Mr.  Herbert  Turner  (New  York):  I  offer  an  amendment, 
that  the  motion  to  reconsider  be  limited  to  rules  8,  9,  10  and  11. 

Judge  Raikes  :  I  accept  that  amendment 

;  The  Chairman  thenfput  the  question  to  reconsider  the  vote  by 
which  the  8th,  9th,  10th  and  nth  resolutions  were  adopted,  and 
the  motion  was  carried. 

Mr.  Benedict  :  I  now  move  to  refer  those  resolutions  to  the 
committee  to  be  appointed ;  and  the  reason  I  make  the  motion 
is,  that  it  seems  to  me  that  those  resolutions  present  to  us  of  the 
American  Bar  a  very  different  system  than  that  which  now 
prevails.  It  seems  to  me  that  all  those  questions  would  go  forth 
with  more  weight,  if  they  were  communicated  not  only  to  our  Bar, 
but  to  the  Bar  of  other  nations,  and  that  the  matter  should  be 
considered  in  the  light  of  the  knowledge  which  they  then  had 
Speaking  for  myself,  I  came  here  without  any  preparation  to 
consider  whether  this  system  which  is  proposed,  or  the  American 
system  was  the  best,  and  I  should  be  disinclined  to  express  an 
opinion  one  way  or  the  other  at  this  time.  The  first  one  of  these 
resolutions  surprises  me,  for  it  is  proposed  that  the  warranty  of 
seaworthiness  of  a  Vessel  is  confined  to  her  seaworthiness  to  lie 
in  port. 
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The  Chairman  :  That  was  amended  on  its  passage.  It  was' 
amended  so  as  to  provide  that  the  shipper  was  bound  to  show 
that  he  had  used  reasonable  care  to  make  her  in  a  safe  condition 
to  lie  in  port 

Mr.  Benedict  :  Even  then  it  does  not  express  any  warranty  at 
all  that  the  ship  may  make  a  voyage.  I  only  suggest  this  as  one 
reason  why  I  think  this  whole  matter  should  be  referred  to  the 
committee. 

Sir  William  Kennedy  :  It  seems  to  me  we  shall  never  do 
anything  in  a  conference  of  this  kind,  if  after  regularly  adopting 
resolutions,  we  reconsider  the  vote  and  go  back  again.  It  will  be 
a  perpetual  folding  and  unfolding.  This  matter  was  quite  fully 
discussed  before  it  was  passed.  There  is  no  finality  in  anything 
we  do ;  of  course  we  merely  make  recommendations. 

Mr.  Turner  :  I  move  that  resolutions  8,  9,  10  and  n  be  now 
adopted  as  the  sense  of  this  Conference. 

The  Chairman:  There  is  a  pending  motion  that  they  be 
committed  to  the  committee. 

Mr.  Turner  :  Then  I  offer  an  amendment  to  that  pending 
motion,  that  resolutions  8,  9,  10  and  11  be  adopted  as  the  sense 
of  this  Conference. 

This  motion  was  seconded. 

Mr.  Benedict  :  Mr.  Chairman,  I  raise  the  point  of  order  that 
that  amendment  is  really  the  original  motion,  and  therefore 
not  germane.  My  motion  is  the  only  question  now  before  the 
Conference. 

The  Chairman  :  The  Chair  decides  that  the  point  of  order  is 
well  taken.  The  question  before  the  house  is  on  Mr.  Benedict's 
motion  to  commit  these  resolutions  to  the  committee. 

Judge  Addison  Brown  :  I  shoidd  express  the  hope  that  n& 
one  present  who  has  any  doubt  as  to  the  desirableness  of  this* 
modification  in  the  existing  law,  should  vote  to  re-commit^  airdf 
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only  those  who  are  clear  in  their  own  minds  that  this  is  an 
improvement  which  ought  to  be  adopted,  should  vote  against  the 
motion.  I  understood  that  when  the  matter  was  previously  up 
that  was  the  question  before  the  minds  of  those  who  voted,  and 
that  they  supported  it  because  in  their  judgment  this  was  an 
improvement  in  the  existing  state  of  the  law,  and  they  clearly 
understood  it  was  a  desirable  change.     I  voted  for  that  reason. 

The  Chairman  then  put  the  motion  to  commit  the  8th,  9th, 
10th  and  nth  resolutions  to  the  special  committee  to  be 
appointed. 

The  motion  was  lost ;  there  being  ten  in  favour  of  the  motion 
and  fourteen  opposing. 

The  Chairman  :  The  question  is,  then,  on  the  original 
motion. 

Mr.  Benedict:  That  brings  the  matter,  as  I  understand  it, 
still  before  the  house  for  discussion,  does  it  not  ? 

The  Chairman  :  Yes,  Sir, 

Mr.  Benedict  :  I  understand  this  is  understood  to  be  an 
adoption  by  this  Conference  of  an  entirely  different  system  of 
law  from  that  which  prevails  in  this  country.  As  the  law  now  stands 
here,  the  insured,  when  he  obtains  an  insurance  upon  his  vessel, 
warrants  that  she  is  in  a  seaworthy  condition  to  perform  the 
voyage  upon  which  she  enters.  This  proposes  to  abolish  that 
principle  entirely.  This  proposition  is  that  the  insured  first 
warrants  that  when  the  insurance  first  attaches  in  port.  Most 
insurance  is  made  when  a  vessel  is  in  port  intending  to  set  out 
for  a  voyage.  The  law  now  is,  when  the  insured  obtains  insurance 
he  warrants  that  and  he  takes  the  risk  of  the  vessel,  and  not  the 
insurer.  This  proposition  is  that  all  that  he  warrants  is  that  the 
vessel  is  in  a  condition,  not  fit  to  perform  the  voyage,  but  fit  to 
lie  in  port  That  is  to  say,  that  there  is  no  absolute  warranty  of 
seaworthiness  at  all,  even  to  lie  in  port  That  is  a  very  great 
change  m  the  law,  and  I  fail  to  see  any  reason  why  it  should  be 
made. 
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Then  the  next  clause  is  only  a  warranty  that  reasonable  care 
shall  be  taken  to  make  her  fit  to  sail  I  should  like  to  hear  some 
reason  suggested  why  that  warranty  of  seaworthiness  of  the  vessel 
should  be  done  away  with. 

Mr.  Walton  :  As  to  what  Mr.  Benedict  has  said,  undoubtedly 
these  clauses  do  make  a  change  in  the  English  law  as  well  as  in 
the  American  law.  At  present  under  either  law  if  there  is  some 
latent  defect  creating  unseaworthiness,  even  though  it  be  such  as 
no  human  skill  or  care  could  detect,  still  the  assured  cannot 
recover  under  his  policy.  Undoubtedly  these  resolutions  are 
intended  to  alter  that  But  as  I  understand,  when  these  matters 
were  discussed  before,  we  all  of  us  were  agreed  that  that  was  a 
beneficial  change  to  make.  After  all,  we  do  not  propose  to  alter 
the  law,  because  we  cannot  We  only  propose  these  as  clauses 
for  general  adoption.  Of  course  where  any  particular  under- 
writer insisted  on  his  warranty  and  condition  of  seaworthiness 
it  would  be  open  for  him  to  say  "  I  will  not  issue  a  policy  with 
these  clauses  attached"  As  I  understand,  the  general  opinion 
was  that  the  proposed  clause  would  effect  a  desirable  change  no 
doubt  distinctly  in  the  interest  of  the  assured,  but  equitably  and 
fairly  to  his  advantage. 

Mr.  A.  H.  Walker  (New  York) :  Now  that  the  first  clause  of 
the  8th  resolution  has  been  amended  on  the  motion  of  Mr.  Carver, 
as  I  read  it  there  is  no  longer  any  element  of  warranty  in  either 
the  8th  or  9th  resolutions. 

Therefore,  I  move  to  amend,  in  the  third  line  of  the  8th,  by 
substituting  the  word  "  agree "  for  the  word  "  warrant "  ;  and  in 
the  second  and  fifth  lines  of  the  9th  resolution,  to  substitute  the 
word  "agreement"  for  the  word  "warranty."  So  that  the  two 
resolutions  will  appear  on  their  face  to  be  so  that  really  they 
are  propositions  for  agreement  and  not  propositions  for  warranty. 

Mr.  Wheeler:  We  are  dealing  with  a  practical  question. 
Perhaps,  therefore,  it  would  be  most  helpful  to  refer  to  practical 
questions.    A  case  has  recently  been  decided  by  the  Supreme 
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Court  of  the  United  States  in  which  it  was  held  that  it  was  an 
absolute  necessity  that  every  rivet  in  a  steel  ship  should  be  shown 
to  be  absolutely  tight  All  reasonable  diligence  and  vigilance 
ordinarily  had  been  exerted  evidently.  The  builder  used  care  and 
secured  a  good  and  responsible  contractor  and  had  rigorous 
clauses  in  his  contract  Yet  here  is  this  absolute  iron-bound 
warranty,  and  the  Court  held  that  it  must  be  enforced. 

Now,  there  is  another  clause  in  the  9th,  it  seems  to  me  equally 
important,  to  which  attention  has  not  specially  been  drawn.  The 
law  also  is,  in  the  absence  of  an  agreement  to  the  contrary,  that 
if  a  warranty  has  been  broken,  the  policy  does  not  attach.  Now, 
see  what  has  been  done  in  a  case  of  that  sort  The  Court  of 
Appeals  of  New  York  has  recently  held  in  the  case  of  a  steamer 
that  was  taken  out  to  see  the  yacht  races,  and  which  steamer  was 
warranted  for  inland  navigation  only,  that  that  was  a  breach  of 
warranty,  and  consequently  the  policy  was  at  an  end,  although  the 
loss  for  which  reparation  was  sought  happened  from  an  entirely 
different  cause.  Those  are  not  reasonable  conditions.  All  you 
can  ask  of  man  is  to  do  the  most  that  human  skill  can  accomplish. 
Why  should  you  put  upon  man  more  than  man  is  able  to  bear  ? 
In  other  words,  why  should  not  an  honest,  faithful,  and  diligent 
owner  be  permitted  to  obtain  indemnity  for  a  loss  which  is  not 
the  consequence  of  his  own  fault  ?  The  reasoning  of  the  Court 
on  which  these  rules  apply  is  most  artificial  and  technical.  Take 
the  opinion  of  Mr.  Justice  Brown  in  the  United  States  Supreme 
Court  in  the  case  of  the  Carib  Prince ;  the  dissenting  opinion 
thqre  has  the  weight  of  argument  It  does  not  rest  on  the  weight 
of  precedents.  Both  that  Court  and  the  Courts  of  England  have 
held  that  an  agreement  is  competent  which  shall  turn  the  warrant 
of  seaworthiness  into  a  warranty  of  diligence. 

The  motion  of  Mr.  Walker  pot  being  seconded  the  Chairman 
declined  to  entertain  it 

Mr.  Benedict  :  May  I  be  indulged  in  one  more  word.    I  have 
not  understood  at  all  that  we.  were  legislating.   Jl  have  not  under* 
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stood  that  we  were  proposing  to  make  any  change  in  the  law ; 
but  only  that  we  were  proposing  to  recommend  some  changes  in 
the  law. 

Some  evils  have  been  pointed  out  as  existing  under  the  present 
condition  of  the  law.  The  present  condition  of  the  law  I  am  not 
considering  abstractly.  I  do  not  remember  to  have  been  engaged 
in  any  case  in  which  I  have  suffered  defeat  by  reason  of  the 
present  application  of  the  principles.  I  therefore  am  only  con- 
sidering this  question,  namely,  whether  it  is,  in  the  first  place, 
desirable  for  everybody  that  a  change  should  be  made  in  the  law. 
As  to  that  I  frankly  say  I  am  not  prepared  to  state  whether  I 
think  it  would  be  desirable.  I  have  not  given  sufficient  con- 
sideration to  the  question  to  say.  In  the  next  place,  if  such  a 
change  is  desirable,  and  if  it  is  sought  to  bring  to  the  accom- 
plishment of  such  a  change  the  weight  of  the  International  Law 
Association,  I  suggest  to  my  friends  on  the  other  side,  that  a 
recommendation  from  this  Association  would  come  with  very 
much  more  force  if  it  were  adopted  as  the  result  of  an  examina- 
tion by  a  special  committee,  members  of  the  Bar  of  this  country 
whose  law  is  proposed  to  be  changed,  who  shall  confer  with 
other  committees  from  other  nations  and  shall  recommend  such 
change. 

The  Chairman  then  put  the  motion  to  adopt  the  8th,  9th,  10th, 
and  1  ith  resolutions  and  it  was  carried 

The  Chairman  :  The  resolution  of  Mr.  Carver  that  the  draft 
of  Marine  Insurance  Proposals  intended  to  carry  out  the  resolu- 
tions numbers  4  to  13,  adopted  by  this  Conference,  be  referred  to 
the  committee  appointed  to  consider  the  proposed  resolutions  1, 
2  and  3  as  to  the  subject  of  total  loss,  for  their  consideration, 
and  report  at  the  next  Conference,  and  that  the  committee  also  be 
empowered  to  consider  and  report  upon  any  further  point  which 
may  be  brought  forward,  is  now  before  the  Conference. 

Mr.  Benedict  seconded,  and  it  w^s.put  from  the  chair  and 
carried  ::.,;,,; 
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Mr.  T.  G.  Carver  :  May  I  ask  what  the  provision  is  as  to 
appointing  a  committee  ? 

Mr.  Alexander  :  All  committees  are  appointed  by  the  Execu- 
tive Council ;  and  it  has  occurred  to  Mr.  Phillimore  and  myself 
that  the  Executive  Council  ought  to  meet  at  the  close  of  this 
meeting  in  order  to  appoint  this  committee. 

The  Marine  Insurance  Proposals  referred  to  were  as  follows. 


Marine  Insurance  Proposals. 


Actual  total 
loss. 


Constructive 
total  loss. 


Constructive 
total  loss  of 
ship. 


I. — Total  Loss. 

i.  Where  by  a  peril  insured  against  an  insured  subject  is  de- 
stroyed, or  so  damaged  as  to  cease  to  be  a  thing  of  the  kind 
insured,  there  is  an  actual  total  loss. 

2.  Where  by  a  peril  insured  against  the  owner  of  an  insured 
subject  has  been  wholly  deprived  of  it,  and  either  there  is  no 
reasonable  prospect  of  recovering  it,  or  it  can  only  be  recovered 
on  paying  charges  for  which  the  assured  is  not  liable  exceeding 
the  recovered  value,  there  is  an  actual  total  loss,  although  the 
subject  may  still  exist. 

3.  Where  by  a  peril  insured  against  the  owner  of  an  insured 
subject  is  deprived  of  the  possession  or  control  and  use  of  it 
indefinitely,  or  for  a  period  which  is  unreasonable  having  regard 
to  the  adventure  on  which  it  is  insured,  there  is  a  constructive 
total  loss  of  the  subject 

4.  Where  by  a  peril  insured  against  a  ship  is  so  damaged  or  so 
placed  that  the  cost  of  recovering  and  making  her  fit  for  the  same 
service  as  before  will  probably  exceed  her  value  when  recovered 
and  repaired,  there  is  a  constructive  total  loss  of  the  ship. 

(a)  The  cost  of  recovery  and  repair  is  to  be  estimated 
with  reference  to  the  apparent  and  probable  circumstances 
at  the  time  to  which  the  estimate  relates;    including  the 
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cost  of  prudent  temporary  repairs  and  removal  to  a  port 
of  repair,  and  also  any  necessary  expenses  of  obtaining 
money,  but  not  including  wages  or  provisions  for  the  ship's 
crew  during  the  delay. 

(b)  In  making  the  comparison  no  deduction  is  to  be 
made  from  the  cost  of  repairs  in  respect  of  new  for  old, 
or  in  respect  of  general  average  contributions  which  have 
become  payable  by  other  interests  towards  the  cost  of 
repairs ;  but  deduction  is  to  be  made  of  contributions  which 
would  be  payable  by  other  interests  to  expenses  or  sacrifices 
to  be  incurred  or  made  after  the  time  to  which  the  estimate 
relates. 

(c)  Deduction  is  to  be  made  from  the  estimated  value  of 
the  repaired  ship  of  any  charges  or  contributions  payable 
in  respect  of  her  if  recovered  and  repaired,  which  the 
assured  would  not  otherwise  have  to  bear. 

(d)  No  regard  is  to  be  paid  to  the  value  of  the  ship  as  she 
lies,  nor  to  the  freight  or  other  monies  which  she  might 
earn  if  she  were  repaired.  Nor  is  any  regard  to  be  paid 
to  any  valuation  of  the  ship  in  the  policy,  unless  otherwise 
expressed. 

q.  In  the  following  cases  there  is  a  constructive  total  loss  of  Constructive 
J  &  total  loss  of 

cargo : —  cargo. 

(i)  Where  owing  to  a  peril  insured  against  goods  are  left  at  a 
port  short  of  their  destination  because  they  cannot  be  carried 
forward ;  or  because  if  carried  to  their  destination  they  would  not 
arrive  in  specie : 

(2)  Where  by  a  peril  insured  against  the  ship  carrying  the 
goods  is  prevented  from  completing  the  voyage  with  the  goods, 
and  the  shipowner  does  not  forward  them  under  the  original 
contract  of  carriage,  and  they  can  only  be  brought  to  their 
destination  by  incurring  expenses  which  will  exceed  the  gross 
market  value  of  the  goods  there  on  arrival,  less  ordinary  expenses 
of  selling. 


<     1*4    ) 


Time  for 
estimating 
constructive 
total  loss. 


(d)  The  estimate  of  expenses  Is  to  include  any  expenses 
of  saving  or  recovering  the  goods  and  all  forwarding  freight 
which  would  be  incurred  after  the  time  to  which  the  estimate 
relates,  but  not  any  salvage  or  other  expenses,  or  any 
general  average  contributions,  incurred  in  respect  of  the 
goods  before  that  time. 

(b)  The  estimate  of  the  value  of  the  goods  on  arrival  is  to 
be  made  having  regard  to  any  loss  or  damage  of  the  goods 
caused  by  perils  insured  against* 

(c)  The  selling  value  of  the  goods  at  the  wreck  or  port 
of  refuge  is  not  to  be  taken  into  account 

6.  Where  notice  of  abandonment  has  been  given  to  the  insurer, 
as  hereinafter  required,  the  estimate  of  whether  the  insured  subject 
was  a  constructive  total  loss  is  to  be  made  as  at  the  date  of  giving 
that  notice.  Where  notice  of  abandonment  has  become  un- 
necessary the  estimate  is  to  be  made  as  at  the  date  of  the  sale  or 
other  event  which  made  it  unnecessary. 


Notice  of  Abandonment. 


7.  Where  there  is  a  constructive  total  loss  of  an  insured  subject 
the  assured  is  entitled  to  claim  payment  of  the  full  amount 


Claim  for 
constructive 
total  loss 

depends  upon  insured  if  he  has  duly  given  notice  that  he  abandons  to  the  in- 

notice  of  „     ,  ,  .  ,  ,  .  _  .,. 

abandonment,  surer  all  the  insured  interest  in  the  subject.     Failing  such  notice 

the  assured  can  only  claim  as  for  a  partial  loss,  except  in  the  cases 

mentioned  below. 

(a)  The  notice  must  be  given  to  the  insurer  with  reasonable 
diligence  after  receipt  by  the  assured  of  information  of  the 
loss ;  allowing  reasonable  time  for  inquiry  where  the  informa- 
tion is  doubtful. 

{b)  The  notice  may  be  given  in  any  manner,  but  must 
indicate  the  intention  of  the  assured  to  abandon  the  insured 
interest  in  the  subject  insured  unconditionally. 


Where  notice 
of  abandon- 
ment not 
necessary. 


8.  Where  the  interest  of  the  assured  in  the  insured  subject  has 
ceased  before  he  has  had  full  opportunity  of  abandoning  it  to  the 
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insurer,  as  where  it  has  been  sold  justifiably,  and  generally  where 
no  benefit  could  arise  to  the  insurer  if  notice  of  abandonment 
were  given  to  him,  guch  notice  is  not  necessary,  and  the  assured 
may  claim  payment  in  full  without  it , 

Also  notice  of  abandonment  is  not  necessary  from  an  insurer  to 
a  re-insurer. 

9.  Neither  the  right  to  abandon  and  claim  payment  in  full  nor 
the  right  to  refuse  to  accept  abandonment  is  prejudiced  by  efforts 
prudently  made  by  the  assured  or  insurer  to  save  or  diminish  the 
loss  of  the  thing  insured. 

10.  An  insurance  against  total  loss  includes  a  constructive  as  Insurance 
well  as  an  actual  total  loss  unless  a  different  intention  is  shown  in  j^ includes 

the  policy.  constructive 

r       J  total  loss. 

Effect  of  Abandonment. 

11.  Where  abandonment  of  the  subject  insured  has  been 
accepted,  or  where  there  is  an  actual  or  constructive  total  loss, 
the  insurer  becomes  entitled  on  payment  of  the  full  amount 
insured  to  all  that  remains  of  the  assu red's  interest  in  the  subject 
iosured,  as  from  the  time  of  the  casualty  which  caused  the  loss ; 
and  also  to  be  subrogated  to  all  the  rights  and  remedies  of 
the  assured  in  respect  of  the  loss. 

12.  Where  freight  is  earned  by  the  ship  by  continuing  a  voyage  Freight 
after  becoming  transferred  to  the  insurer  of  ship  as  aforesaid  the  abandonment, 
freight  so  earned  is  to  be  apportioned  between  the  assuied  and 

the  insurer  of  ship  in  proportion  to  the  distances  run  by  the  ship 
in  earning  that  freight  before  and  after  the  casualty. 

If  part  of  the  freight  for  the  voyage  has  been  received  in 
advance,  only  so  much  of  the  freight  earned  by  continuing  the 
voyage  will  belong  to  the  assured  as,  having  regard  to  the  freight 
received  in  advance,  will  give  him  his  pro  rata  share  of  the 
whole. 
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Total  Loss  of  Freight. 

13.  There  is  a  total  loss  of  freight  payable  for  the  carriage  of 
goods: — 

(1)  Where  by  a  peril  insured  against  the  goods  are  an 
actual  or  constructive  total  loss,  and  no  goods  bearing  freight 
can  be  profitably  substituted  and  carried  on  the  voyage. 

(2)  Where  the  ship  is  prevented  from  completing  the 
voyage  by  a  peril  insured  against,  and  the  goods  cannot  be 
forwarded  to  their  destination  except  at  an  expense  to  the 
shipowner  exceeding  the  freight  there  payable.  The  ex- 
penses to  be  estimated  for  this  purpose  include  all  expenses 
of  recovering  and  forwarding  the  cargo  which  would  fall 
upon  the  shipowner  as  from  the  time  when  the  voyage  of 
his  ship  was  given  up. 

But  if  in  either  of  the  above  cases  pro  rata  freight  has  become 
payable  the  loss  is  not  total 

14.  There  is  a  total  loss  of  chartered  freight  where  having 
regard  to  the  terms  of  the  charterparty  the  ship  has  been  prevented 
by  perils  insured  against  from  earning  any  part  of  that  freight 

II. — Partial  Loss  of  Ship:  Deductions. 

15.  The  deductions  from  the  cost  of  repairs  in  respect  of  new 
for  old,  for  ascertaining  the  amount  of  a  partial  loss  of  ship, 
shall  be  those  allowed  by  Rule  XIII.  of  the  York-Antwerp  Rules 
of  General  Average. 

III. — Effect  of  Negligence,  Unseaworthiness,  etc 

Wilful  acts.  16.  An  insurer  is  not  liable  for  loss  or  damage  brought  about 

by  the  wilful  act  of  the  assured  himself,  although  the  proximate 
cause  may  have  been  a  peril  insured  against. 

inherent  vice.       17.  An  insurer  is  not  liable  for  loss  or  damage  caused  by  any 
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inherent  vice  or  weakness  of  nature  or  unsoundness  in  condition 
of  the  subject  insured,  or  of  the  thing  on  whose  safety  that 
depended. 

1 8.  Upon  any  insurance  of  ship,  or  of  any  interest  dependent  Warranty  of 
upon  ship,  the  assured  warrants  as  follows  : — 

(i)  That  the  ship,  where  the  insurance  first  attaches  in 
port,  is  then  in  a  fit  condition  to  lie  there. 

(2)  That  all  reasonable  care  will  be  taken  to  make  the 
ship  fit  and  properly  manned,  equipped,  and  documented  for 
her  voyage  on  each  sailing  from  any  port  during  the  currency 
of  the  insurance.  Provided  that  where  the  voyage  includes 
more  than  one  stage  it  will  suffice  ^that  care  be  taken  to  make 
the  ship  fit  and  properly  manned,  equipped,  and  documented 
at  the  beginning  of  each  stage  for  that  stage. 

The  insurer  is  not  liable  for  any  loss  or  damage  consequent 
upon  any  breach  of  this  warranty,  although  the  loss  or  damage 
may  have  been  proximately  caused  by  a  peril  insured  against ; 
but  the  insurance  is  not  conditional  upon  performance  of  the 
warranty  and  is  not  invalidated  by  a  breach  thereof. 

19.  Unless  expressly  agreed,  there  is  not  any  warranty  of  the  Warranty 

i.  .  .  *.  of  proper 

fitness  of  the  ship  upon  an  insurance  of  cargo.  stowage. 

20.  Except  as  stated  in  Rules  16  to  19,  the  insurer  is  liable  for  Liability  of 
any  accidental  loss  or  damage  of  the  subject  insured,  caused  jj^*  for 
proximately  by  a  peril  insured  against,  although  brought  about  or  proximately 
contributed  to  by  some  neglect  of  the  assured;  or  by  some  neglect  pc^i  insured 
or  wilful  act  of  his  servants  or  agents ;  or  by  an  inherent  vice  or  *gainst' 
weakness  of  nature  or  unsoundness  in  condition   of  the  subject 
insured,  or  of  the  thing  on  whose  safety  it  depended. 


IV. — Double  Insurances. 

21.  Where  an  interest  is  insured  against  the  same  risk  for  the 
same  assured  by  two  or  more  insurances,  for  amounts  which 
together  exceed  the  agreed  or  insurable  value  of  that  interest, 
there  is  a  double  insurance. 

N 
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The  assured  may  in  such  a  case  recover  in  respect  of  a  loss 
under  any  of  the  policies  covering  it,  in  any  order,  unless  he  has 
already  received  indemnity  for  the  loss  as  estimated  upon  the 
valuation  in  that  policy. 

22.  Where  in  a  case  of  double  insurance  one  or  more  of  the 
insurers  have  duly  paid  a  loss  they  are  entitled  to  contributions 
thereto  from  the  insurers  on  the  other  policies  which  cover  the 
loss,  so  that  the  amount  paid  shall  be  distributed  over  the  whole, 
as  follows : — 

(a)  Where  the  policies  are  unvalued  or  agree  in  their 
valuations,  the  contribution  is  to  be  in  proportion  to  the 
amounts  insured. 

(b)  Where  the  valuations  in  the  policies  differ,  then : — 
(i)  In  case  of  partial  loss,  the  contribution  is  to  be  in 

proportion  to  the  liabilities  under  the  several  policies  in 
respect  of  that  loss. 

(2)  In  case  of  total  loss,  so  much  of  the  amount  paid 
under  any  policy,  as  is  ascribable  to  the  part  of  the  valuation 
therein  which  is  covered  by  other  policies,  is  to  be  contri- 
buted to  by  those  policies  in  proportion  to  the  amounts 
insured* 

23.  The  assured  cannot  claim  any  return  of  premium  in  cases 
of  double  insurance  where  the  risk  has  attached. 

Bills  of  Lading. 

Mr.  Everett  P.  Wheeler  (New  York)  then  read  the 
following  paper : 

The  Harter  Act  :  Recent  Legislation  in  the  United 
States  respecting  Bills  of  Lading. 

The  subject  of  the  relation  between  the  common  carrier  by  sea 
and  the  shipper  of  goods  upon  the  carrier's  vessels,  has  been  dealt 
with  in  various  Commercial  Codes.  The  rights  obtained  by  the 
holder  of  the  bill  of  lading,  who  has  either  purchased  outright  the 
goods  mentioned  in  that  instrument,  and  obtained  an  assignment 


(     179     ) 

of  it,  or  has  made  advances  upon  the  faith  of  it,  have  also  been 
the  subject  of  legislation  both  in  England 1  and  in  the  United 
States. 

In  the  United  States  the  Federal  Congress  has  not  passed  any 
statute  upon  the  subject  But  it  has  been  dealt  with  by  the  legis- 
latures of  several  of  the  States  constituting  the  Union.2 

The  general  object  of  these  statutes  is  to  make  bills  of  lading 
negotiable  to  a  greater  extent  than  they  were  by  the  common  law 
of  England  and  the  United  States. 

But  the  author  of  this  paper  has  not  found  it  practicable  to 
examine  in  detail  the  scope  of  these  various  statutes  nor  the  con- 
struction that  has  been  put  upon  them  by  the  courts,  before  whom 
questions  arising  under  them  have  come  for  adjudication. 

Neither  has  it  seemed  advisable  to  consider  here  the  statutes 
that  have  been  enacted  in  Great  Britain  and  the  United  States  or 
the  various  maritime  codes  of  Europe,  with  reference  to  the 
limitation  of  the  liability  of  shipowners.  These  do,  it  is  true, 
affect  the  liability  of  carriers  on  bills  of  lading  issued  by  them, 
but  their  provisions  are  irrespective  of  the  language  of  the  bill  of 
lading,  or  of  the  question  whether  or  not  any  bill  of  lading  has 
been  issued.  To  consider  them  with  any  fulness  would  require 
a  volume.  It  seems,  therefore,  that  it  is  more  desirable  for  every 
reason  to  limit  the  scope  of  this  present  paper  to  the  considera- 
tion of  recent  legislation  of  the  Congress  of  the  United  States 
upon  the  subject  of  bills  of  lading. 

/. — History  of  the  Harter  Act. 

The  Act  of  Congress  referred  to  was  approved  February  13, 
1893.8  It  is  entitled  "  An  Act  Relating  to  Navigation  of  Vessels, 
Bills  of  Lading,  and  certain  obligations,  duties  and  rights  in  con- 

1  The  Bills  of  Lading  Act,  18  &  19  Vict  c.  ill. 

*  California,  Civ.  Code,  sects.  2136-2132 ;  Louisiana,  Rev.  Stat,  sects. 
2482,  2485 ;  Maryland,  Laws  1876,  ch.  262,  sect  1  ;  Rev.  Code,  1888, 
p.  117;  Missouri,  Rev.  Stat.  Ed.,  1889,  sects.  745,  746,  pp.  258,  259;  New 
York,  Rev.  Stat,  9th  ed.,  vol.  iii.,  p.  2006 ;  Pennsylvania,  Brightly^  Pardon 
Dig.,  p.  165,  pL  1,  Act  of  Sept.  24,  1866 ;  Wisconsin,  Rev.  Stat.,  ed.  1898, 
sects.  4194,  4424.     It  is  quite  possible  that  this  list  is  not  complete. 

•  U.  S.  Stat,  at  Large,  p.  445. 
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nection  with  the  Carriage  of  Property."  It  is  commonly  known 
as  the  Harter  Act,  because  it  was  introduced  by  Michael 
D.  Harter,  an  enlightened  and  public-spirited  member  of  Con- 
gress from  the  State  of  Ohio.  The  Act  took  effect  July  i,  1893. 
It  is  of  such  importance  to  all  persons  interested  in  ocean 
commerce  of  the  United  States,  that  a  copy  is  appended  to 
this  paper. 

The  original  Act  was  somewhat  crude,  but  as  finally  adopted, 
it  was  carefully  considered  legislation.  It  was  the  outgrowth  of  a 
controversy  between  shipowners,  shippers  and  underwriters,  that 
had  been  going  on  at  least  since  1880.  The  questions  involved 
had  been  discussed  before  this  Association,  before  Chambers  of 
Commerce  and  Exchanges  in  the  great  cities  of  America,  England 
and  Germany.  Petitions  had  been  presented  to  the  British 
Government  urging  legislation  in  reference  to  the  form  of  bills 
of  lading  and  bills  with  a  similar  object  had  been  introduced 
in  Congress.  The  earlier  history  of  this  controversy  is  given  in 
Wendr/s  Papers  on  Maritime  Legislation. 

The  real  occasion  for  this  discussion  was  a  feeling,  shared  by 
all  who  are  interested  in  commerce,  that  the  common  law  of 
England,  which  had  become  the  common  law  of  all  English- 
speaking  countries,  was  too  onerous  in  dealing  with  the  liability  of 
common  carriers.  As  well  known,  this  law  made  the  common 
carrier  liable  for  all  losses  except  those  arising  from  the  Act  of 
God  and  the  public  enemy.  At  a  very  early  period  a  few  addi- 
tional exceptions  were  introduced  into  bills  of  lading.  As  com- 
merce came  to  be  carried  on  in  larger  vessels,  of  more  compli- 
cated construction,  belonging  to  large  corporations,  and  of  necessity 
managed  by  a  multiplicity  of  agents,  the  number  and  variety  of 
the  exceptions  inserted  in  bills  of  lading  increased  greatly.  The 
competition  which  existed  between  different  lines  of  common 
carriers  tended  in  the  same  direction.  One  line  would  introduce 
far-reaching  clauses  of  exemption,  and  perhaps  afterwards  reduce 
its  rates  of  freight  in  order  to  attract  business.1 

1  An  example  of  one  of  the  most  unreasonable  of  these  clauses  is  to  be  found 
in  Tattersall  v.  National  S.  S.  Co.,  L.  R.  12  Q.  B.  D.  297  (decided  in  1884). 
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The  more  limited  the  liability  assumed  by  the  carrier,  the 
lower  the  rate  at  which  he  can  afford  to  do  the  business.  Com- 
petition, therefore,  induced  other  lines  to  insert  similar  clauses  of 
exemption  or  limitation  in  their  bills  of  lading.  In  many  cases 
these  clauses  were  unreasonable  and  unfair  to  the  shipper. 
Naturally  their  insertion  led  to  protests.  These  protests  made 
themselves  heard  through  the  medium  of  various  Exchanges  in 
commercial  cities.  They  were  presented  to  the  British  Board 
of  Trade,  to  the  British  Parliament,  and  to  the  Congress  of  the 
United  States. 

Meanwhile  another  element  of  great  importance  entered  into 
the  consideration  of  the  subject  This  was  the  rapidly-increasing 
business  of  marine  insurance.  Underwriters  issued  policies  of 
insurance  against  many  of  the  perils  for  which  the  carrier  was 
also  responsible,  and  received  a  premium  for  the  risk.  In  many 
cases  it  was  more  convenient  for  the  insured,  in  case  of  loss,  to 
collect  his  loss  from  the  underwriters.  The  question  was  often 
difficult  of  solution  whether  or  not  a  particular  loss  which  was 
unquestionably  covered  by  the  policy  of  marine  insurance,  was  or 
was  not  within  the  exceptions  in  the  bills  of  lading,  or  caused  by 
the  act  of  God. 

In  the  progress  of  business,  underwriters  who  had  paid  a  loss 
under  maritime  policies  began  to  claim,  by  right  of  subrogation, 
the  right  of  action  of  the  insured  against  the  carrier.  This  subro- 
gation was  recognised  by  the  Courts  of  England  and  America. 
The  controversies  thus  arising  between  the  underwriter  and  the 
carrier  led  to  the  insertion  of  other  clauses  in  bills  of  lading,  which 
were  intended  to  adjust  their  relative  rights,  and  the  underwriters 
therefore  took  an  important  part  in  the  discussion  which  ensued 
as  to  the  proper  form  of  these  instruments. 

A  careful  examination  of  this  discussion  as  to  the  form  of  bills 
of  lading  will  show  : 

i.  That  the  main  controversy  has  been  whether  the  carrier 
should  be  allowed  under  any  circumstances  to  exempt  himself 
from  liability  for  the  negligence  of  the  master  or  mariners. 

2.  That  no  objection  has  ever  been  made  to  exemption  from 
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liability  for  injury  caused  by  latent  defects,  if  the  carrier  use  due 
diligence  to  discover  and  guard  against  them. 

Indeed,  it  may  justly  be  said  that  until  recent  decisions  of 
Courts  in  England  and  America,1  it  was  generally  supposed  by 
commercial  men  that  the  carrier  was  not  liable  for  latent  defects 
in  the  hull  or  machinery,  which  diligence  could  not  discover, 
even  though  the  word  "  latent"  was  omitted  in  the  bill  of  lading. 
In  the  various  forms  of  bills  of  lading  which  were  proposed  by 
the  shippers  and  commercial  bodies  which  they  had  organised  in 
different  cities,  a  clause  is  to  be  found  exempting  the  carrier 
"  from  any  latent  defect  in  hull  or  machinery."  2 

In  all  the  discussions  reported  in  Wendt,  no  objection  is  made 
to  this  clause. 

The  clause  in  the  Produce  Exchange  Bill  of  Lading,  which 
caused  most  debate  was  that  which  exempted  the  carrier  from 
liability  for  losses  occasioned  by  "  negligence,  default  or  error  in 
judgment  of  the  pilot,  master,  mariners  or  other  servants  of  the 
shipowners,  not  resulting,  however,  in  any  case  from  want  of  due 
diligence  by  the  owners  of  the  ship  or  any  of  them,  or  by  the 
ship's  husband  or  manager." 

A  Congress  assembled  at  Hamburg,  in  which  shipowners  were 
not  represented,  reported  that  it  was  inexpedient  to  recommend 
the  adoption  of  such  a  clause.  Another,  and  more  generally 
representative  Congress  assembled  later  in  London,  reported  in 
the  opposite  direction.  The  arguments  on  one  side  and  the 
other  may  be  briefly  summarised  thus : 

On  the  part  of  the  shippers  it  was  contended  that  the  shipper 
had  no  voice  in  the  selection  of  the  captain  and  crew,  and  that 
the  shipowner  should  therefore  be  responsible  for  their  negligence, 
and  that  this  would  tend  to  insure  greater  caution  on  his  part, 
and  that  the  carriers  had  a  virtual  monopoly  of  the  carrying 
trade. 


1  Steel  v.  State  Ling  S.  S.  Co.,  L.  R.  3  App.  Cas.  72 ;  the  Caledonia,  157 
U.  S.  Rep.  124. 

*  See  the  New  York  Produce  Exchange  Bill  of  Lading,  printed  in  full  in 
Wheeler  on  'Modern  Law  of  Carriers,1  pp.  350-352. 
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On  behalf  of  the  carrier  it  was  argued  that  the  selection  of  the 
master  and  mariners  was  not  altogether  in  his  hands,  that  the 
governments  of  the  different  commercial  countries  had  instituted 
examinations  as  to  the  qualifications  of  mariners,  and  that  no 
person  could  be  appointed  to  a  position  as  officer  or  engineer 
who  had  not  passed  such  an  examination ;  and  that  there  was  no 
such  thing  as  a  monopoly  of  carriage  by  sea.  In  this  respect 
transportation  by  sea  differed  from  transportation  by  land.  No 
railroad  could  be  built  without  obtaining  a  charter  from  the 
Government,  and  without  obtaining  a  right  of  way  in  the  manner 
pointed  out  by  law,  whereas  anyone  could  become  a  carrier  by 
sea  who  had  the  capital  necessary  to  furnish  and  equip  a  ship. 
In  point  of  fact,  a  great  deal  of  the  carrying  trade  was  in  the 
hands  of  independent  owners,  who  competed  with  the  great  lines. 
And  above  all  the  argument  was  pressed,  that  there  had  been  a 
complete  change  in  the  conditions  under  which  the  carrying  trade 
was  conducted ;  that  in  the  nature  of  the  case  the  owners  of  ships 
could  not  exercise  that  personal  supervision  over  persons  em- 
ployed by  them  that  individual  owners  formerly  could,  especially 
when  (as  was  often  the  case)  the  captain  himself  was  one  of  such 
owners* 

There  was  no  discussion  as  to  the  construction  of  the  clause 
that  has  been  quoted  exempting  the  shipowner  from  liability  for 
latent  defects,  provided  due  diligence  was  used  in  the  inspection 
of  the  ship.  The  point  afterwards  raised  that  a  "  latent  defect " 
meant  a  defect  arising  after  the  commencement  of  the  voyage, 
was  never  suggested  Obviously  all  the  disputants  assumed  that 
"  a  latent  defect "  meant  a  defect  actually  existing  at  the  begin- 
ning of  the  voyage,  but  not  discoverable  by  due  diligence.  Where 
a  subject  has  been  so  thoroughly  canvassed  as  was  this,  failure 
to  suggest  an  objection  is  the  strongest  possible  evidence  of 
approval. 

The  result  of  these  manifold  discussions  was  the  compromise 
embodied  in  the  Harter  Act. 

When  that  Act  was  introduced  in  the  House  of  Representatives 
in  1892,  it  in  effect  prohibited  the  insertion  of  this  clause  which 
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has  been  quoted  from  the  Produce  Exchange  Bill  of  Lading.  It 
was  drawn  in  the  interest  of  shippers  exclusively.  The  exemp- 
tions in  Section  3  of  the  bill  as  introduced,  did  not  help  the 
carrier,  for  they  were  substantially  those  that  existed  at  common 
law.  An  amendment  to  the  third  section  was  inserted  by  the 
House  Committee  on  Interstate  Commerce  and  Navigation,  which 
also  was  really  in  the  interest  of  shippers.  That  is  to  say,  it 
allowed  the  carrier  to  agree  "  that  the  vessel  may  render  services 
to  property  in  distress  afloat,  and  tow  the  same  to  the  nearest  and 
most  convenient  port  of  safety,  without  incurring  penalties  for 
deviation  in  rendering  such  service." 

It  had  been  held  that  in  the  absence  of  such  a  stipulation  it 
would  be  a  deviation  to  render  services  for  the  saving  of  property 
at  sea. 

It  may  be  noted  that  the  only  debate  in  the  House  of  Repre- 
sentatives, before  the  bill  went  to  the  Senate,  was  brief  and  does 
not  throw  light  upon  the  construction  to  be  given  to  it 

The  bill  then  went  to  the  Senate,  and  a  full  and  careful  hearing 
took  place  before  the  Senate  Committee  on  Commerce.  Before 
this  committee  appeared  the  representatives  of  the  shipownersr 
shippers,  and  the  underwriters.  All  the  great  commercial  bodies 
were  represented.  Mr.  Frye,  in  reporting  the  bill  to  the  Senate, 
stated  that  in  its  amended  form  it  had  met  the  approval  of  all 
parties  in  interest,  and  added :  "  It  had  the  unanimous  agreement, 
after  long  hearings,  of  the  Committee  on  Commerce. *  l 

1  24  Congressional  Record,  Part  IL,  p.  1 180.  An  examination  of  the 
amendments  reported  by  the  Senate  Committee  and  adopted  by  the  Senate 
(which  were  afterwards  concurred  in  by  the  House)  shows  that  the  defect  in 
the  language  which  is  to  be  found  in  Section  2  as  printed  in  the  Statutes  at 
Large  (27  Stat,  at  Large,  445)  is  an  error  in  engrossing.  As  passed  by  the 
Senate,  and  finally  by  the  House,  the  second  section  read  as  follows : — 

"Sect.  2.  That  it  shall  not  be  lawful  for  any  vessel  transporting  mer- 
chandise or  property  from  or  between  ports  of  the  United  States  of  America, 
and  foreign  ports,  her  owner,  master,  agent,  or  manager,  to  insert  in  any  bill 
of  lading  or  shipping  document  any  covenant  or  agreement  whereby  the 
obligations  of  the  owner  or  owners  of  said  vessel  to  exercise  doe  diligence  to 
properly  equip,  man,  provision,  and  outfit  said  vessel,  and  to  make  said  vessel 
seaworthy  and  capable  of  performing  her  intended  voyage,  or  whereby  the 
obligations  of  the  master,  officers,  agents,  or  servants  to  carefully  handle  and 
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This  Act,  thus  finally  adopted,  provided  in  substance  as 
follows: 

i.  The  first  section  prohibits  the  shipowner  from  inserting  any 
agreement  whereby  he  u  shall  be  relieved  from  liability  for  loss  or 
damage  arising  from  negligence,  fault  or  failure  in  proper  loading, 
stowage,  custody,  care  or  proper  delivery,  of  any  and  all  lawful 
merchandise  or  property  committed  to  its  or  their  charge." 

2.  The  second  prohibits  the  shipowner  from  inserting  any  clause 
whereby  his  obligation  to  exercise  due  diligence  to  equip  the  vessel 
and  to  make  her  seaworthy,  or  whereby  the  obligations  of  his  ser- 
vants to  carefully  handle  and  stow  her  cargo,  and  to  care  for  and 
properly  deliver  the  same,  shall  be  lessened,  weakened,  or  avoided. 

The  concession  by  the  shipper  and  underwriter  involved  in  the 
second  section,  is  a  limitation  of  the  absolute  warranty  of  sea- 
worthiness which  existed  at  common  law,  both  as  to  the  shipper 
and  the  underwriter. 

3.  The  third  section  provides  that  if  the  owner  shall  "  exercise 
due  diligence  to  make  the  said  vessel  in  all  respects  seaworthy  and 
properly  manned,  equipped  and  supplied/'  neither  she  nor  her 
owner  shall  "be  held  responsible  for  damage  or  loss  resulting 
from  fault  or  errors  in  navigation  or  in  the  management  of  said 
vessel"  The  clause  declaratory  of  the  common  law  as  to  perils 
of  the  sea,  the  act  of  God,  &c,  is  retained,  as  well  as  the  clause 
that  the  vessel  may  deviate  to  save  property  as  well  as  life. 

4.  The  owner  is  required  to  issue  bills  of  lading,  stating,  among 
other  things,  the  marks  and  apparent  condition  of  the  goods 
shipped. 

5.  The  violation  of  the  statute  is  made  a  misdemeanour  punish- 
able by  tine  not  exceeding  two  thousand  dollars. 

6.  The  provisions  of  the  statute  of  185 1,  as  re-enacted  in  the 
Revised  Statutes,  relating  to  limitation  of  liability  by  the  sur- 
render of  the  owner's  interest  in  the  vessel  and  freight  are  retained. 


stow  her  cargo  and  to  care  for  and  properly  deliver  same,  shall  in  any  wise 
be  lessened,  weakened,  or  avoided." — Report  of  Committee,  ibid.,  11 80. 

The  bill  as  it  passed  the  House,  and  as  Anally  enacted,  are  printed  in 
parallel  pages  in  the  Appendix  (pp.  201-006). 


(    i8<>    ) 

7.  Sections  1  and  4  are  declared  not  applicable  "  to  the  trans- 
portation of  live  animals." 

It  will  be  seen  from  this  summary  of  the  Act  that  very  impor- 
tant concessions  were  made  by  all  parties.  It  is  not  surprising 
that  the  result,  as  stated  by  Mr.  Frye,  should  have  been  satis- 
factory to  alL 

This  examination  of  the  history  of  the  Harter  Act  would  be 
incomplete  without  a  brief  reference  to  the  peculiar  conditions 
existing  in  the  United  States  at  the  time  of  the  passage  of  that 
Act.  It  will  be  remembered  that  at  the  time  of  the  organisation 
of  the  present  United  States  Government  in  1789,  what  had  been 
thirteen  colonies  of  Great  Britain  had  become  free  and  indepen- 
dent States ;  although  they  had  for  certain  general  purposes  a 
very  weak  confederated  government 

When  the  people  of  these  United  States  established  a  more 
perfect  union  in  1789,  they  still  preferred  to  retain  a  great  part  of 
the  local  independence  of  each  particular  State.  Each  State,  for 
example,  retained  its  own  judicial  system.  Provision  was  made 
for  the  establishment  of  a  Supreme  Court  of  the  United  States  and 
of  local  Federal  Courts.  But  in  all  matters  except  those  relating 
to  the  Constitution  and  laws  of  the  United  States,  their  jurisdic- 
tion was  quite  independent  of  that  of  the  Courts  of  the  several 
States.  The  result  of  this  has  been  that  the  Courts  of  the  several 
States  have  not  always  agreed  with  the  Federal  Courts  in  all  their 
decisions  upon  questions  of  commercial  law.  Perhaps  there  has 
been  no  point  of  wider  divergence,  than  in  their  decisions  upon 
the  question  whether  or  not  freedom  of  contract  should  be  per- 
mitted in  reference  to  the  liability  of  carriers  for  the  negligence  of 
their  agents.  It  was  after  long  debate  decided  by  the  Supreme 
Court  of  the  United  States  that  it  was  against  public  policy  to 
allow  carriers,  by  agreement  with  their  shippers  to  exonerate  the 
carrier  from  liability  for  the  negligence  of  the  carrier's  agents.1 
On  the  other  hand  the  Courts  of  the  State  of  New  York  adopted 

1  New  Jersey  Steam  Nov.  Co.  v.  Merchants'  Bank,  6  Howard  U.  S.  Rep. 
344  (decided  in  1848) ;  Railroad  Co.  v.  Lockwood,  17  Wallace  U.  S.  Rep.  357 
(decided  in  1873),  and  many  other  cases. 
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the  later  English  view,  and  held  that  if  the  contract  was  fairly  and 
intelligently  made,  it  was  a  valid  contract  They  construed  it 
strictly.    But  where  the  agreement  was  clear  they  enforced  it1 

The  State  of  New  York  has  the  largest  commerce  of  any  State 
in  the  Union,  and  the  conflict  produced  by  this  divergence  of 
opinion  between  Courts  sitting  in  the  same  territorial  jurisdiction, 
and  having  no  control,  the  one  over  the  other,  was  most  un- 
satisfactory. An  attempt  was  made  by  foreign  carriers  to  avoid 
the  consequences  of  these  Federal  decisions  by  inserting  in  bills  of 
lading  a  clause  that  the  contract  was  made  with  reference  to  the 
law  of  Great  Britain  and  Ireland,  or  to  the  law  of  the  Empire  of 
Germany.  But  when  these  clauses  came  for  consideration  before 
the  Federal  Courts,  they  generally  adhered  to  their  prior  decisions 
and  refused  to  give  effect  to  these  clauses,  just  as  they  had  refused 
to  give  effect  to  the  negligence  clause  standing  by  itself.2 

On  the  other  hand,  the  validity  of  the  clause  exempting  the 
carrier  from  liability  for  the  negligence  of  his  agents  has  been 
sustained  in  the  Courts  of  Great  Britain,  Germany,  France,  and 
-other  countries  on  the  Continent  of  Europe.3 

The  French  authorities  on  this  subject  are  stated  in  the  very 
able  brief  of  appellant's  counsel  in  the  Montana,  129  U.  S.  Rep., 
pp.  417,  418.  The  German,  Italian,  and  Dutch  authorities,  cited 
in  the  same  and  following  pages,  show  that  the  law  of  those 
countries  is  the  same  as  the  French  law.4 

Whether  these  decisions  allow  the  carrier  to  exonerate  himself 
by  express  agreement,  from  liability  for  his  personal  fault  (son 
propre  dtlit),  I  will  not  here  consider.6 

1  Wells  v.  N.  Y.  Central  R.  R„  24  N.  Y.  181  (decided  in  1862) ;  SpinetH 
v.  Atlas  S.  S.  Co.,  80  N.  Y.  71  (decided  in  1880). 

»  Botany  Worsted  Mills  v.  Knott,  82  Fed.  471 ;  27  C.  C.  A.  326  (1897) ; 
the  Energia,  56  Fed.  124  (1893)  >  the  Iowa,  50  Fed.  561  (1892).  In  the  Oran- 
more,  24  Fed.  922  (1895),  the  contrary  was  held.  This  conflict  in  American 
Courts  is  disposed  of  by  the  Harter  Act.    The  Prey,  92  Fed.  067  (1899). 

*  The  Duero,  L.  R.  2  Adm.  &  Ec.  393  (1869) ;  Peek  v.  North  Staffordshire 
Railway  Co,,  10  House  of  Lords  Cases,  473  (1863). 

4  A  recent  German  decision  to  the  same  effect  is  the  Princess,  *  Reichs- 
Gericht  Civil-Sachen,*  vol.  xxv.,  p.  104  (1889). 

*  See  Lyon-Caen  et  Renault,  'Traite*  de  Droit  Maritime,'  vol.  i.,  p.  504; 
3  Kent  Comm.  291 ;  Pothier,  'Traite*  des  Assurances,'  n.  65. 


(     *88     ) 

Under  these  circumstances  it  became  very  desirable  that  the 
Congress  of  the  United  States,  which  has,  under  the  Constitution 
of  this  country,  supreme  authority  over  foreign  and  interstate 
commerce,  should  interfere,  and  by  a  statute  establish  a  rule 
binding  upon  the  State  Courts,  as  well  as  upon  the  Federal 
Courts.  The  existence  of  the  conflict  of  laws  which  has  been 
referred  to  was  one  of  the  arguments  which  was  used  in  favour  of 
the  adoption  of  the  Harter  Act,  and  was  one  of  the  reasons  most 
influential  for  its  enactment 

77. — Relation  of  Utiderwriters  to  Contract  of  Affreightment 

This  Act  does  not  mention  the  marine  underwriter  as  one  of  the 
parties  interested  in  contracts  of  affreightment  But  in  practice 
his  interest  is  of  the  first  importance. 

At  common  law  the  implied  warranty  of  seaworthiness  was 
absolute  in  policies  of  marine  insurance  as  well  as  in  bills  of 
lading.  No  degree  of  diligence  would  satisfy  its  requirements. 
It  mattered  not  whether  the  defect  which  was  developed  upon  the 
voyage  was  or  was  not  absolutely  latent.  The  Courts  of  England 
and  America  held  that  the  carrier  would  be  liable  for  a  loss 
arising  from  such  a  defect,  and  that  the  insurance  company  would 
not  be  liable  for  such  loss.  The  law  of  the  Continental  countries 
of  Europe  is  understood  to  be  the  same.  It  is,  indeed,  obviously 
just,  and  this  consideration  was  pressed  with  great  force  by  counsel 
for  the  shipper,  and  was  approved  in  many  well  considered 
decisions  of  Courts  of  justice,  that  the  shipper  should  be  in  such 
a  position  that  he  will  be  insured  at  all  times,  either  under  his 
policy,  or  under  his  bill  of  lading.1 

When  in  the  evolution  of  the  bill  of  lading  and  the  policy,  the 
carrier  sought  and  obtained  certain  privileges,  as  for  example,  the 
right  to  deviate  in  order  to  perform  a  salvage  service,  or  certain 
exemptions,  as  for  example,  exemptions  from  liability  for  latent 

1  The  Engtnt  Vesta,  2&  Fed.  763.  Mr.  Justice  Brown  there  said  :— "  The 
theory  of  the  law  is  that  the  implied  warranty  of  seaworthiness  shall  protect 
the  owner  of  the  cargo  until  his  policy  of  insurance  commences  to  run."  To 
the  same  effect  is  Bowring  v.  Tkcbaud,  56  Fed:  faa 
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defects  not  discoverable  by  the  exercise  of  due  diligence,  the 
form  of  policies  of  insurance  was  modified  to  meet  the  exigencies 
of  the  situation,  and  the  liability  of  the  underwriters  was  extended 
so  as  to  protect  the  shipper  from  the  point  where  the  liability  of 
the  carrier  ceased.  For  example,  in  the  case  of  the  Insurance 
Company  of  North  America  against  the  steamship  Prussia,  which 
has  recently  been  decided  by  the  United  States  Circuit  Court  of 
Appeals  for  the  Second  Circuit,  the  following  clause  was  contained 
in  the  policy : 

"  Negligence  and  latent  defect  clauses  in  bill  of  lading  or  charter  party  not 
to  prejudice  this  insurance.  This  insurance  also  covers  all  damage  to  or 
•deterioration  of  the  meat  caused  by  the  breaking  down  or  displacing  of  the 
machinery  ^  connections  used  for  artificial  cooling  from  the  lack  of  steam  or 
otherwise." 

It  may  be  interesting  in  this  connection  to  note  that  in  this 
case  the  District  Judge  in  the  Court  of  first  instance,  and  the 
Circuit  Court  of  Appeals,  both  maintained  the  validity  of  a  clause 
known  in  bills  of  lading  as  the  "dressed  meat"  clause,  which 
exempts  the  carrier  from  liability  for  damage  to  the  dressed  meat 
shipped  in  a  refrigerating  compartment,  arising  from  defects  or 
insufficiency  in  the  refrigerating  apparatus  either  before  or  after 
shipment1 

The  Supreme  Court  of  the  United  States  in  this  case  refused  to 
allow  an  appeal,  so  that  the  validity  of  the  clause  in  question,  and 
the  correctness  of  the  decision  of  the  Court  of  Appeals  must  be 
considered  to  have  received  the  sanction  of  the  highest  tribunal 
in  the  United  States. 

Especial  attention  is  called  to  this  subject  because  of  the 
difficulties  which  have  arisen  in  consequence  of  the  application 
of  the  law  of  subrogation  to  the  relation  between  the  carrier,  the 
shipper,  and  the  underwriter.  Mr.  Gray  Hill,  in  a  very  able  paper 
which  was  presented  before  the  Incorporated  Law  Society  in  1891, 
dealt  with  this  subject  with  his  customary  clearness  and  vigour. 
The  intrinsic  objection  from  a  business  standpoint,  to  the  applica- 
tion of  the  doctrine  of  subrogation  is  this :  The  freight  money 
paid  the  carrier  is  not  only  a  compensation  for  the  actual  carriage 
1  The  Prussia,  88  Fed.  531  j  affirmed,  93  Fed.  837. 
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of  the  cargo,  but  is  also  a  premium  of  insurance  against  whatever 
risks  are  covered  by  the  bill  of  lading.  The  premium  of  insurance 
which  is  paid  the  underwriter  is  a  compensation  for  the  risks 
which  are  covered  by  the  policy.  If  these  two  overlap,  so  that 
each  covers  to  some  extent  the  same  risk,  one  of  two  things  will 
happen :  Either  there  will  be  a  double  payment,  or  else  one  of 
the  contracting  parties  may  be  obliged  to  pay  a  loss  for  which  he 
has  never  received  any  compensation.  Theoretically,  therefore, 
it  must  be  admitted  that  the  liability  of  the  carrier  and  of  the 
underwriter  ought  to  be  successive,  and  not  co-extensive.  In  the 
case  of  the  Prussia,  before  referred  to,  the  contention  of  the 
Insurance  Company  which  had  paid  the  loss  upon  the  beef  which 
was  injured  by  the  breaking  down  of  the  machinery,  caused  by  a 
latent  defect,  was  that  the  clause  of  exemption  was  against  the 
policy  of  the  law  and  therefore  invalid.  There  can  be  no  question 
that  th6  rate  of  freight  which  was  fixed  between  the  carrier  and 
the  shipper  was  fixed  upon  the  assumption  that  this  particular 
risk  was  not  covered  by  the  bill  of  lading.  In  terms  it  certainly 
was  not,  and  undoubtedly  the  rate  of  freight  was  based  upon  the 
assumed  validity  of  the  bill  of  lading.  It  therefore  would  have 
been  unjust  to  allow  the  Insurance  Company  to  recover  the 
amount  of  a  loss  for  which  it  had  received  a  premium,  from  the 
carrier  who  had  not  received  such  a  premium. 

If  the  whole  subject  had  been  left  to  be  dealt  with  on  the 
principle  of  freedom  of  contract,  it  would  undoubtedly  have 
settled  itself.  The  argument  that  was  advanced  in  the  early 
stages  of  the  litigation  on  this  subject,  more  particularly  in  the 
Courts  of  the  United  States,  was  that  the  carrier  and  the  shipper 
did  not  stand  upon  a  footing  of  equality,  that  the  shipper  was 
obliged  to  receive  any  bill  of  lading  that  the  carrier  tendered  him, 
and  that,  to  use  the  language  of  the  Court,  expressed  in  idiomatic 
language,  he  "  could  not  higgle  and  stand  out"  Now,  however, 
it  appears  that  the  shipper  and  the  underwriters,  who  have 
espoused  his  cause,  are  quite  able  to  "  higgle  and  stand  out " ; 
that  they  have  made  their  voice  heard  in  many  effective  ways ; 
have  obtained  legislation  to  guard  against  alleged  injustice  on  the 
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part  of  the  carrier,  and  have  framed  commercial  instruments  for 
use  by  the  carrier  which  do  guard  against  this  alleged  injustice. 

It  should  be  noted  in  passing  that  one  of  the  main  causes  of  the 
litigation  that  has  arisen  on  this  subject  has  been  the  difference  in 
construction  which  Courts  have  given  to  the  same  language  in 
policies  of  insurance  and  in  bills  of  lading.  It  has  for  many  years 
been  well  settled,  both  in  England  and  America,  that  in  the 
construction  of  these  instruments  the  ancient  rule  of  causa  proxima% 
non  remota,  spectator,  is  to  have  an  essentially  different  application. 
A  policy  of  insurance  covers  a  loss,  the  immediate  cause  of  which 
is  a  peril  insured  against,  although  its  efficient  cause  was  the 
negligence  of  the  master  or  mariner.1 

On  the  other  hand,  an  exception  in  the  bill  of  lading  of  a  loss 
from  any  given  cause  is  not  considered  as  exempting  the  carrier, 
if  the  ultimate  cause  was  the  negligence  of  the  master  or  mariner, 
although  the  immediate  cause  may  have  been  the  excepted  periL 
In  the  celebrated  case  of  the  Montana,  for  example,  the  Montana 
was  shipwrecked  on  the  rock  known  as  the  South  Stack,  off  the 
north-western  coast  of  England.  The  insurance  company  paid 
the  loss,  admitting  its  liability  because  it  had  insured  against  loss 
by  shipwreck.  It  then  commenced  suit  against  the  owners  of  the 
Montana,  claiming  that  the  efficient  cause  of  the  shipwreck  was 
the  negligence  of  the  captain,  and  that  for  this  reason  the  owner 
was  liable,  although  the  bill  of  lading  exempted  the  carrier  from 
liability  for  loss  caused  by  shipwreck.  The  Supreme  Court  of  the 
United  States  held  that  this  latter  clause  was  against  public  policy, 
and  was  therefore  void,  and  that  the  fact  that  the  immediate  cause 
of  the  loss  was  an  excepted  peril  did  not  relieve  the  carrier  from 
responsibility  if  it  appeared  that  the  efficient  cause  was  the 
negligence  of  the  captain.3 

1  Arnould  on  Insurance,  655 ;  Orient  Ins.  Co.  v.  Adams,  123  U.  S.  67  -> 
Waters  v.  Merchants'  L.  Ins.  Co.,  1 1  Peters,  213;  Busk  v.  Royal  Ex.  Ass. 
Co.,  2  B.  &  Aid.  73.  Indeed,  it  was  held  by  the  Supreme  Judicial  Court  of 
Massachusetts  that  an  insurance  against  sea  perils  would  cover  a  loss  occa- 
sioned by  the  barratry  of  the  master,  though  this  was  not  specified :  Parkhurst 
v.  Gloucester  Ins.  Co.,  100  Mass.  301. 

*  Liverpool,  etc.,  S.S.  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  Rep.  397 ;  affg. 
22  Blatchf.  372. 
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III. — Construction  of  the  Ad. 

In  construing  the  Act  the  Courts  of  the  United  States  at  first 
gave  it  a  liberal  construction  and  treated  it  as  a  new  principle 
embodied  in  the  law,  and  entitled  therefore  to  receive  full  develop- 
ment in  its  relation  to  principles  theretofore  accepted.1 

In  like  manner  it  was  held  by  the  Courts  of  first  instance  and 
the  Federal  Courts  of  Appeal  that  it  was  "  perfectly  obvious  from 
the  language  of  this  Act  that  Congress  intended  to  relax  the  severity 
of  the  obligation  imposed  on  the  shipowner  as  a  carrier  of  goods 
by  the  pre-existing  law  as  it  had  been  declared  by  the  Courts.  .  .  . 
Read  as  a  whole  the  purpose  of  the  Act  manifestly  is,  on  the  one 
hand,  in  the  interest  of  the  public  to  prevent  carriers  from  evading 
responsibility  to  exercise  due  diligence  in  providing  seaworthy 
vessels  and  in  the  handling  and  care  of  the  cargo,  and,  on  the 
other  hand,  whenever  they  have  exercised  due  diligence  in  these 
respects,  to  absolve  them  from  liability  for  losses  arising  during 
the  transit  from  the  perils  of  the  sea  and  from  faults  or  errors  in 
the  navigation  or  management  of  vessels."  a 

But  the  Supreme  Court  of  the  United  States  reversed  these 
decisions,  and  in  the  case  of  the  Carib  Prince  (170  U.  S.  Rep. 
655),  held  that  the  Harter  Act  should  not  be  extended  beyond 
its  terms,  and  that  in  the  absence  of  an  express  agreement  to  the 
contrary  in  the  bill  of  lading,  the  absolute  warranty  of  seaworthi- 
ness existing  at  common  law  was  not  affected  by  the  Harter  Act. 
The  Court  admitted  the  validity  of  an  express  agreement  to  that 
effect,  but  held  (following  the  decision  of  the  House  of  Lords  in 
Steels,  State  Line  S.  S.  Company ',  L.  R.  3  App.  Ca.  72)  that  an 
exemption  from  liability  for  latent  defects  referred,  in  the  absence 
of  an  express  agreement  to  the  contrary,  to  latent  defects  arising 
after  the  beginning  of  the  voyage. 

The  rule  laid  down  in  the  Laertes  (12  Prob.  Div.  187)  was 

1  The  Florence,  65  Fed.  248  ;  the  Alaska^  75  Fed.  430  (salvage  service) ; 
CArystalv.  Flint,  82  Fed.  472  (general  average). 

»  Chief  Justice  Wallace  in  the  Silvia,  15  C.  C.  A.  362,  364 ;  S.  C. 
35  U.  S.  App.  395  J  68  Fed.  230. 
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approved,  that  an  agreement  in  a  bill  of  lading  that  the  carrier 
should  not  be  responsible  for  latent  defects  existing  at  the 
beginning  of  the  voyage,  qualified  the  common  law  warranty  of 
seaworthiness. 

In  like  manner  in  the  Irrawaddy  (171  U.  S.  Rep.  187),  the 
Supreme  Court  held  that  the  rule  previously  existing  in  reference 
to  general  average  was  not  affected  by  the  Harter  Act,  and  that 
the  cargo  of  a  ship  which  was  put  in  jeopardy  by  the  negligence 
of  the  captain,  could  not  be  held  to  be  liable  in  general  average 
for  losses  or  expenditures  incurred  for  the  purpose  of  saving  the 
cargo,  although  under  the  Harter  Act  the  owner  of  the  ship  was 
not  liable  for  the  negligence  of  the  captain.1 

The  reasons  for  these  decisions  of  the  United  States  Supreme 
Court  will  be  better  appreciated  when  they  are  compared  with  the 
decisions  of  the  same  Court  in  reference  to  the  Limited  Liability 
Act  of  1 85 1,  which  was  re-enacted  in  the  United  States  Revised 
Statutes,  ss.  4282-4289.  In  these  cases  (City  of  Norwich,  13 
WalL  104;  118  U.  S.  Rep.  468;  The  Great  Western,  118 
U.  S.  Rep.  520 ;  The  Scotland,  118  U.  S.  Rep.  507),  it  was  held 
that  the  effect  of  these  statutes  of  the  United  States  was  to  adopt 
as  a  part  of  the  commercial  law  of  the  United  States  the  maritime 
law  which  had  prevailed  for  centuries  on  the  Continent  of  Europe. 
Following  the  analogy  of  previous  decisions  in  reference  to  the 
common  law  of  England,  it  held  that  at  the  time  of  the  settlement 
of  the  United  States  and  the  establishment  of  its  present  Govern- 
ment, certain  portions  of  this  commercial  law  had  been  adopted 
by  the  people  of  the  United  States  as  suited  to  their  condition, 
and  that  the  United  States  Congress  might,  and  in  the  present 
instance  had  adopted  a  further  portion  of  this  law.  It  followed  as 
a  natural  consequence  that  Courts  in  deciding  cases  were  not 
limited  to  the  mere  language  of  the  statute,  but  could  give  to 
its  words  an  extension  in  accordance  with  the  law  which  had  thus 
been  adopted. 

In  the  case  of  the  Harter  Act,  however,  there  was  no  such 

1  This,  in  effect,  reversed  Chrystalv.  Flint,  in  District  Court,  82  Fed.  472. 
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antecedent  body  of  law  corresponding  in  any  way  with  the  terms 
of  the  Act  While  therefore  very  much  is  to  be  said  in  favour  of 
the  decision  of  the  Courts  of  first  instance  that  the  effect  of  the 
Harter  Act  should  not  be  limited  to  its  express  terms,  but  that  it 
should  be  treated  as  the  adoption  of  a  principle  of  law  which 
should  be  given  full  effect  in  all  cognate  cases,  yet  it  must  be 
owned  that  the  argument  on  the  other  side  presented  by  the 
Supreme  Court  of  the  United  States  is  forcible.  At  any  rate, 
whatever  may  be  the  opinion  of  lawyers  as  to  the  weight  to  be 
given  to  the  argument  on  either  side,  these  decisions  of  the 
Supreme  Court  are  the  law  of  the  United  States,  and  any  ex- 
tensions of  the  Harter  Act  must  be  sought  from  legislation  and 
not  from  the  Courts. 

The  ground  of  the  decision  may  be  summed  up  in  the  following 
sentence : 

"The  fallacy  of  the  construction  relied  on  consists  in  assuming  that  because 
che  statute  has  forbidden  the  shipowner  from  contracting  against  the  duty  to 
furnish  a  seaworthy  ship  unless  he  has  been  diligent,  that  thereby  the  statute 
has  declared  that  without  contract  no  obligation  to  furnish  a  seaworthy  ship 
•obtains  in  the  event  due  diligence  has  been  used." 

On  this  point  the  Supreme  Court  was  unanimous,  although  on 
the  question  of  construction  of  the  bill  of  lading  Mr.  Justice  Brewer 
and  Mr.  Justice  Brown  dissented. 

IV. — Foreign  Vessels. 

One  of  the  first  questions  that  were  raised  under  the  Harter 
Act  was  whether  it  applied  to  foreign  ships.  After  some  doubt 
upon  this  subject  the  Supreme  Court  of  the  United  States,  in  the 
Chattahooche  (173  U.  S.  Rep.  540)  and  the  Silvia  (171  U.  S. 
Rep.  642),  held  that  the  Act  did  apply  to  foreign  vessels  trading 
with  United  States  ports.  Its  language  is  certainly  broad  enough 
to  cover  all  such  vessels.  It  was  more  than  a  municipal  regulation. 
The  Congress  of  the  United  States  has  unquestionably  power  to 
regulate  foreign  commerce.  Its  jurisdiction  to  pass  the  Act  referred 
to  is  based  upon  the  solid  foundation  of  jurisdiction  over  the  subject 
matter  of  the  contract     It  is  not  a  case  where  the  question  of 
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jurisdiction  over  the  persons  making  the  contract  arises  at  alL  It 
is  altogether  probable  that  the  Courts  of  the  United  States  would 
hold  that  the  penal  clauses  of  the  Harter  Act  would  have  no 
application  to  an  act  prohibited  or  an  omission  of  a  duty  imposed 
by  the  statute,  which  act  or  omission  should  arise  in  a  foreign 
country.  But  whenever  a  maritime  contract,  relating  to  commerce 
between  a  foreign  country  and  the  United  States,  has  come  to  be 
construed  and  dealt  with  by  the  Courts  of  the  United  States,  the 
provisions  of  the  Act  relating  to  it  have  uniformly  been  enforced, 
even  though  the  contract  itself  was  made  in  a  foreign  country. 

V. —  Vessels  Engaged  in  Domestic  Commerce. 

On  the  other  hand  it  is  held  that  the  Act  applies  to  vessels 
trading  between  different  ports  of  the  same  bay  in  the  United 
States.1 

In  respect  to  the  ports  of  Sailing,  Section  3  is  of  wider  scope 
than  Sections  1,  2,  and  4.  These  latter  are  confined  to  contracts 
of  affreightment  between  the  United  States  and  foreign  ports.  The 
third  section  is  more  general  and  deals  with  vessels  transporting 
merchandise  "  to  or  from  any  port  in  the  United  States  of  America." 
This  language  includes  ports  on  the  Great  Lakes,3  the  commerce 
of  which  is  second  only  in  importance  to  that  of  the  ocean,  so  far 
as  the  United  States  are  concerned. 

VI.— General  Scope  of  the  Act. 

The  Act  regulates  the  relation  between  the  carrier  and  the 
shipper,  and  does  not  affect  the  liability  of  the  carrier  to  third 
parties.3 

It  is  not  retroactive.4 

1  Re  Piper  Allen  Goodall  Co.,  86  Fed.  670. 

«  The  E.  A.  Shores,  Jun.%  73  Fed.  342. 

»  The  Delaware,  161  U.  S.  459  '*  the  Viola,  59  Fed.  Rep.  632 ;  the 
Berkshire,  ibid.,  1007. 

4  Homer,  etc.,  Co.  t.  Compagnie  Generate  Transailantique,  63  Fed.  845 ; 
the  Energia,  66  Fed.  604;  35  U.  S.  App.  66;  13  C.  C.  A.  653 ;  the 
CUnmavis,  69  Fed.  472;  Humboldt  Assn.  y.  Chtistopherson,  73  Fed.  239; 
19  C.  C.  A.  481. 
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In  cases  where  an  injury  is  done  to  cargo  on  one  vessel  by  the 
concurring  negligence  of  that  vessel  and  of  another,  the  limitation 
of  liability  given  by  the  Act  to  the  carrier  does  not  as  a  rule  increase 
the  liability  of  the  other  tortfeasor} 

The  Act  does  not  apply  to  the  contract  to  carry  passengers  and 
their  baggage.2 

Nor  do  any  of  its  provisions  exonerate  the  carrier  from  liability 
for  personal  injuries  to  passengers.3 

VII.— Due  Diligence. 

Probably  the  most  important  practical  question  that  arises  under 
the  Harter  Act  is  :  "  What  is  due  diligence  ?  "  The  real  point  in 
the  controversy  is  whether  in  the  examination  of  a  ship  which  the 
carrier  is  required  to  give  before  she  sails,  he  is  held  responsible 
for  the  highest  possible  degree  of  diligence,  or  only  for  such  degree 
of  diligence  as  shall  be  held  by  the  Court  to  be  reasonable  under 
all  the  circumstances  of  the  case.  In  the  discussions  that  have 
taken  place  since  the  Act  was  passed,  the  counsel  for  the  shipper 
has  frequently  dwelt  upon  the  decisions  which  require  a  carrier  by 
railway  to  use  the  highest  possible  degree  of  diligence  to  provide 
absolutely  safe  equipment  in  road-bed,  rails,  engines,  and  railway 
carriages.  This  is  generally  put  on  the  ground  of  the  great  danger 
to  human  life  involved  in  railway  accidents.  The  Courts  recognised 
that  at  common  law  the  carrier  of  goods  was  an  insurer,  and  that* 
therefore,  the  question  of  negligence  or  diligence  did  not  cut  any 
figure  in  deciding  as  to  his  liability.  When  the  question  as  to  the 
liability  of  the  carrier  of  passengers  arose,  it  was  held  that  this 
liability  of  an  insurer  was  not  imposed  upon  the  carrier.  But  the 
Courts  undoubtedly  did,  by  the  rigour  of  their  requirements  as  to 
equipment,  declare  a  liability  almost  as  extensive.4 

1  The  Viola,  59  Fed.  632  ;  60  Fed.  296;  the  Chattahooehe*  173  U.  S.  Rep. 
540;  affg.  S.  C.  74  Fed.  899;  33  U.  S.  App.  510;  21  C.  C.  A.  162;  the 
Niagara*  77  Fed.  329  ;  affd.  84  Fed.  903. 

*  The  Rosedale,  88  Fed.  324 ;  the  Ketisington*  88  Fed.  331. 

*  Moses  v.  Hamburg  Am.  P.  Co.*  88  Fed.  329. 

4  Sharp  v.  Gray,  4  Bing.  457  ;  Francis  v.  Cockrell*  4  Q.  B.  379 ;  Palmer 
v.  Delaware  and  Hudson  Canal  Co.*  120  N.  Y.  170 ;  Ladd  v.  New  Bedford 
R.  R.  Co.*  119  Mass.  412. 
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It  would  be  quite  possible  to  make  the  requirement  as  to 
inspection  so  rigorous  that  the  protection  which  the  Harter  Act 
is  supposed  to  give  to  a  diligent  carrier  would  be  entirely  gone. 
Take,  for  example,  the  case  of  the  Carib  Prince  before  mentioned. 
There  was  a  rivet  in  a  bulkhead,  which  to  all  external  appearance 
was  sound.  No  external  test  could  possibly  have  detected  its 
unsoundness.  It  is  conceivable  that  by  the  utmost  possible 
vigilance,  while  the  rivet  was  being  heated  and  driven  through 
the  plates  which  it  was  to  secure,  or  while  the  hole  through  which 
it  was  to  be  driven  was  being  cut,  the  defect  might  have  been 
discovered  and  obviated.  But  it  is  believed  that  to  impose  such 
an  extreme  requirement  as  to  diligence  would  be  to  enormously 
increase  the  expense  of  construction,  and  that  on  the  whole, 
looked  at  in  a  large  way,  and  from  the  standpoint  of  society, 
more  harm  than  good  would  be  caused  by  such  a  requirement 
Experience  shows  that  the  true  method  of  guarding  against 
accidents  at  sea,  is  not  to  impose  penalties  upon  the  carrier,  or 
exact  from  him  a  degree  of  diligence  which  shall  enormously 
increase  the  expense  of  carrying  on  his  business,  but  to  interpose 
an  official  and  independent  inspection.1 

A  statement  is  appended  to  this  paper,  showing  the  gradual 
diminution  in  the  loss  of  life  and  property  at  sea  during  the  last 
six  years.  This  may  fairly  be  attributed,  in  part  at  least  to 
careful  government  inspection. 

VIIL — Management  and  Navigation* 

One  of  the  clearest  definitions  of  the  words  "  navigation  and 
management,"  as  used  in  the  third  section  of  the  Act,  is  that  given 
by  the  Supreme  Court  of  the  United  States  in  the  SilviaJ1 

"This  case  does  not  require  a  comprehensive  definition  of  the  words 
'  navigation '  and  '  management '  of  a  vessel,  within  the  meaning  of  the  Act 
of  Congress.  They  might  not  include  stowage  of  cargo  not  affecting  the 
fitness  of  the  ship  to  carry  her  cargo.    But  they  do  include,  at  the  least,  the 


1  For  cases  as  to  the  degree  of  care  required  in  inspection  of  the  vessel 
before  she  sails,  see  the  Atvena,  74  Fed.  252 ;  affd.  79  Fed.  793  (25  CCA. 
261) ;  the  Sandfitld>  79  Fed.  371  ;  affd.  92  Fed.  663 ;  the  Colima,  82  Fed.  665. 

*  171  U.  S.  462,  466.     This  affirmed  S.  C  68  Fed.  230 ;  64  Fed.  607. 
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control,  daring  the  voyage,  of  everything  with  which  the  vessel  is  equipped 
for  the  purpose  of  protecting  her  and  her  cargo  against  the  inroads  of  the 
seas ;  and  if  there  was  any  neglect  in  not  closing  the  iron  covers  of  the  ports, 
it  was  a  fault  or  error  in  the  navigation  or  in  the  management  of  the  ship." 

This  view  accords  with  the  result  of  the  English  decisions  upon 
the  meaning  of  these  words.1 

Lord  Justice  A.  L.  Smith  more  briefly  gives  the  following 
definition : 2 

"  I  think  the  meaning  of  the  section  is  that,  if  the  shipowner,  by  himself  or 
his  agents,  uses  due  diligence  to  make  the  ship  seaworthy  when  she  starts,  he 
shall  not  be  liable  for  what  happens  afterwards  when  the  ship  is  at  sea,  and 
•  he  has  no  more  control  over  her." 

The  language  of  the  third  section  of  the  Act  on  this  point  may 
be  compared  with  that  of  Section  5  of  the  British  Merchant 
Shipping  Act,  1876.3  That  required  that  the  owner  and  master 
"  shall  use  all  reasonable  means  to  ensure  the  seaworthiness  of 
the  ship  for  the  voyage  at  the  time  the  voyage  commences,  and  to 
keep  her  in  a  seaworthy  condition  for  the  voyage  during  the 
same." 

Very  many  cases  have  arisen  for  adjudication  involving 
questions  as  to  the  application  of  these  definitions  and  the 
scope  of  the  sections  to  which  they  refer.  It  is  hardly  within 
the  scope  of  this  paper  to  examine  these  decisions  in  detail*  The 
lair  conclusion  to  be  drawn  from  them  is  that  the  Act  furnishes 
no  excuse  for  any  neglect  in  the  equipment  of  the  vessel  or  the 
stowage  of  the  cargo,  prior  to  the  time  when  she  breaks  ground 
for  the  voyage.  But  on  the  other  hand,  if  at  that  time  due 
diligence  has  been  used  to  make  her  reasonably  fit  for  the  voyage, 
as  the  weather  is  at  the  time  she  sails,  and  for  any  stress  of 
weather  which  she  is  likely  to  encounter  during  the  voyage,  her 

1  Good  v.  London  Steamship  Owner?  Mut.  Protecting  Association,  L.  R. 
6  C.  P.  563 ;  the  Warkworth,  L.  R.  9  Prob.  Div.  20,  145 ;  Carmickad  v. 
Liverpool  Sailing  Shipowner?  Mut,  Indemnity  Association,  L.  R.  19  Q.  B.  Div. 
242  ;  Canada  Skipping  Co.  v.  British  Shipowner?  Mut.  Protection  Association* 
L.  R.  23  Q.  B.  Div.  342 ;  the  Ferro  (1893),  Prob.  38 ;  the  GUnochU  (1896), 
Prob.  10. 

*  DobeUv.  S.  S.  Rossmore  Co.,  L.  R.  (1895),  2  Q.  B.  408. 

•  39  &  40  Vict  c.  80;  '  Abbott  on  Shipping,'  13th  Eng.  ed.,  p.  1141. 
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owners  will  be  exonerated  from  liability  for  any  mismanagement 
or  fault  in  navigation  occurring  afterwards,  down  to  the  time  of 
the  delivery  of  the  goods,  including  failure  to  use  the  means  for 
her  protection,  or  the  protection  of  the  cargo,  which  have  been 
supplied  by  the  owners. 

IX. — Limitation  as  to  Amount  of  Liability. 

The  Act  does  not  prohibit  the  insertion  of  a  clause  limiting  the 
amount  of  the  liability  of  the  carrier  with  reference  to  the  "  rate  of 
freight,  based  on  the  condition  that  the  carrier  assumes  liability 
only  to  the  extent  of  the  agreed  valuation,  even  in  case  of  loss  or 
damage  by  the  negligence  of  the  carrier." 1 

The  statement  that  has  thus  been  given  of  the  history  of  the 
Harter  Act,  the  questions  that  have  arisen  under  it,  and  the 
decisions  that  have  been  made  upon  them  by  the  Courts  of  Great 
Britain  and  the  United  States,  lead  fairly  to  the  conclusion  that 
the  Act  was  not  only  an  important  but  a  beneficent  piece  of 
legislation,  and  that  on  the  whole  it  has  done  justice  to  all  the 
parties  in  interest  It  was  accepted  with  satisfaction  by  the 
carriers.  In  many  instances,  very  shortly  after  its  passage,  a 
clause  was  incorporated  in  bills  of  lading  issued  by  them,  which 
provided  that  the  shipment  "is  subject  to  all  the  terms  and 
provisions  of  and  all  the  exemptions  from  liability  contained  in 
the  Act  of  Congress  of  the  United  States,  approved  on  the  13th 
day  of  February,  1893,  and  entitled  "  An  Act  relating  to  Naviga- 
tion of  Vessels." 

The  decisions  that  have  been  made  by  the  Courts  of  Great 
Britain  as  to  the  construction  to  be  given  to  the  language  of  the 
Act  have  generally  proceeded  on  the  theory  that  by  virtue  of  this 
clause  the  terms  of  the  Act  were  incorporated  into  the  bill  of 
lading  which  was  under  consideration. 

1  CaUUron  y.  Atlas  S.  S.,  170  U.  S.  272 ;  69  Fed.  574 ;  S.  C.  35  U.  S. 
App.  58,  and  in  D.  C.  64  Fed.  874.  In  this  case  the  Supreme  Court  differed 
from  the  inferior  Courts  upon  the  construction  of  the  particular  clause  under 
consideration.  But  all  Courts  agreed  in  the  rule  stated  in  the  text ;  the 
Kensington,  88  Fed.  331. 
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It  is  obvious,  therefore,  that  the  carriers  on  the  whole  con- 
sidered that  it  was  more  important  to  their  interest  to  obtain  a 
clear  exemption  from  liability  for  the  negligence  of  the  master  and 
mariners  during  the  voyage  than  to  contest  the  proposition  that 
even  foreign  vessels  were  subject  to  the  restrictions  imposed  by 
the  Act,  and  could  not  lawfully  make  contracts  exempting  them 
from  liability  "for  failure  in  proper  loading,  stowage,  custody, 
care  or  proper  delivery"  of  merchandise  committed  to  their 
charge. 

The  distinction  is  obvious  between  the  duty  of  equipment  and 
the  duty  of  management  Equipment  is  on  land  and  subject 
to  the  inspection  of  the  owner  or  his  agents  appointed  for  that 
purpose.  Management  and  navigation  are  principally  at  sea  or 
in  foreign  ports,  and  very  much  must  be  left  to  the  discretion  of 
the  agents  employed. 

The  author  of  this  paper  has  always  been  a  strenuous  advocate 
of  the  principle  of  freedom  of  contract  At  the  same  time 
experience  has  shown  that  there  is  such  a  thing  as  excessive 
competition.  This  is  beneficial  to  no  one.  It  has  certainly  led 
to  the  introduction  into  bills  of  lading  of  unreasonable  clauses 
which  are  probably  condemned  by  the  Harter  Act.  The  ready 
acquiescence  in  the  provisions  of  that  Act  by  the  most  important 
carriers  doing  business  between  Europe  and  America,  shows  plainly 
enough  that  the  great  companies  engaged  in  that  business  desire 
only  to  be  put  on  an  equal  footing  with  one  another,  and  are  well 
content  that  one  unreasonable  competitor  should  not  bring  into 
the  competition  excessive  or  unreasonable  exemptions  at  the 
expense  of  the  shipper. 

The  evil  arising  from  the  diversity  in  decisions  of  the  American 
Courts  as  has  been  pointed  out,  was  one  of  the  most  cogent 
reasons  for  the  adoption  of  legislation  which  should  settle  the 
questions  respecting  which  judges  had  not  been  able  to  agree. 
The  old  maxim,  that  their  servitude  is  wretched  indeed  who  are 
subject  to  unsettled  and  shifting  laws  (Misera  est  servitus  ubi  lex 
vaga  et  ineerta  est),  justly  represents  the  condition  of  many  who 
had  to  do  business  under  some  portions  of  the  commercial  law  of 


(     aoi     ) 

the  United  States,  as  it  was  administered  at  the  time  of  the  adop- 
tion of  the  Harter  Act. 

We  may  fairly  conclude,  therefore,  that  the  Act  is  likely  to 
remain  a  permanent  portion  of  American  jurisprudence.  It  is 
very  much  to  be  desired  that  the  adoption  of  this  Act  may  lead 
to  an  agreement  between  all  commercial  nations  as  to  the  principal 
features  of  bills  of  lading.  We  may  justly  say  that  it  is  an 
important  step  in  that  direction ;  and  therefore  to  be  welcomed 
by  this  Association  which  has  done  so  much  for  the  unification  of 
the  maritime  and  commercial  law  of  the  civilised  world. 


APPENDICES. 


APPENDIX    I. 
Harter  Act. 
52d  Congress, — ad  Session. 

Bill  as  it  Passed  the  House  of  Representatives, 


IN   THE  SENATE  OF  THE  UNITED  STATES. 

December  20,  1892. 
Read  twice  and  referred  to  the  Committee  on  Commerce. 


(Portions  stricken  out  in  Senate  are  printed  in  italics.) 
AN  ACT 

Relating  to  contracts  of  common  carriers  and  to  certain  obliga- 
tions, duties,  and  rights  in  connection  with  the  carriage  of 
property. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  it 
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shall  not  be  lawful  for  any  common  carrier  or  the  manager,  agent, 
master,  or  owner  of  any  vessel  transporting  merchandise  or 
property  from  or  between  ports  of  the  United  States  and  foreign 
ports  to  insert  in  any  bill  of  lading  or  shipping  document  any 
clause,  covenant,  or  agreement  whereby  it,  he,  or  they  shall  be 
relieved  from  liability  for  loss  or  damage  arising  from  negligence, 
fault,  or  failure  in  proper  loading,  stowage,  custody,  care  in 
transport^  or  proper  delivery  of  any  and  all  lawful  merchandise  or 
property  committed  to  its  or  their  charge,  nor  shall  it  be  lawful  to 
limit  its  or  their  liability  to  less  than  a  full  indemnity  to  the  legal 
claimant  for  any  loss  or  damage  therefromy  and  any  and  all  words 
or  clauses  of  such  import  inserted  in  bills  of  lading  or  shipping 
receipts  shall  be  null  and  void  and  of  no  effect 

Sec.  2.  That  it  shall  not  be  lawful  for  any  vessel  transporting 
merchandise  or  property  from  or  between  ports  of  the  United 
States  of  America  and  foreign  ports,  her  owner,  master,  agent,  or 
manager,  to  insert  in  any  bill  of  lading  or  shipping  document  any 
covenant  or  agreement  whereby  the  obligations  of  the  owner  or 
owners  of  said  vessel  to  properly  equip,  man,  provision,  and 
outfit  said  vessel,  and  make  said  vessel  seaworthy  and  capable  of 
performing  her  intended  voyage,  or  any  covenant  or  agreement 
whereby  the  obligations  of  the  master,  officers,  agents,  or  servants 
to  carefully  handle  and  stow  her  cargo  and  to  care  for  and 
properly  deliver  same,  shall  in  anywise  be  lessened,  weakened  or 
avoided 

Sec.  3.  That  if  any  vessel  transporting  merchandise  or  property 
between  ports  in  the  United  States  of  America  and  foreign  ports 
shall,  on  starting  on  her  voyage,  be  in  all  respects  seaworthy  and 
properly  manned,  equipped,  and  supplied,  neither  the  vessel,  her 
owner  or  owners,  agent,  or  master  shall  become  or  be  held 
responsible  for  damage  or  loss  resulting  from  error  of  judgment 
in  navigation  or  in  the  management  of  said  vessel,  if  navigated 
with  ordinary  skill  and  carey  from  the  time  of  her  leaving  her  usual 
place  of  loading  on  her  intended  voyage  until  her  arrival  at  the  usual 
place  of  discharge  at  her  port  of  delivery »,  nor  shall  the  owner  or 
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owners,  the  vessel,  or  master  be  held  liable  for  losses  arising  from 
dangers  of  the  sea,  acts  of  God,  or  public  enemies,  or  in  saving 
lift,  and  it  may  be  stipulated  in  bills  of  lading  and  shipping  receipts 
that  the  vessel  may  render  services  to  property  in  distress  afloat  and 
tow  same  to  the  nearest  and  most  convenient  port  of  safety  without 
incurring  penalties  from  deviation  in  rendering  such  service. 

Sec  4.  That  it  shall  be  the  duty  of  the  owner  or  owners ',  agent, 
matiager  or  other  authorised  person  to  issue  to  shippers  of  any 
lawful  merchandise  a  bill  of  lading  or  shipping  document  stating  the 
marks,  packages  or  quantity  and  apparent  condition  of  such 
merchandise  or  property  delivered  to  and  received  by  the  owner, 
master  or  agent  of  the  vessel  for  transportation,  and  the  voyage,  or 
ports  at  which  such  vessel  is  intended  to  touch,  and  such  document 
shall  be  evidence  of  the  responsibility  of  the  vessel  for  the  mer- 
chandise therein  described. 

Sec  5.  That  it  shall  be  the  duty  of  the  collector  of  the  port  in 
which  the  vessel  is  lying  to  refuse  clearance  to  a  vessel  from  said  port 
if  he  is  informed  and  is  satisfied  that  the  owner,  master,  agent, 
connecting  carrier  or  other  person  representing  such  vessel  has  issued 
bills  of  lading  for  merchandise  or  property  containing  clauses  that 
are  declared  not  lawful  by  section  one  or  section  two  of  this  Act,  or  if 
he  is  informed  and  is  satisfied  that  the  owner,  agent,  master  or  other 
person  representing  such  vessel  will  not  issue  bills  of  lading,  as 
required  by  section  four  of  this  Act,  for  merchandise  or  property 
delivered  to  and  received  by  the  vessel  for  transportation;  and  the 
said  collector  shall  withhold  clearance  papers  to  said  vessel  until 
bills  of  lading  or  shipping  documents  are  issued  to  conform  to  the 
said  first,  second  and  fourth  sections  of  this  Act,  ory  if  documents 
have  been  previously  issued,  until  they  are  modified  to  conform  to  the 
requirements  of  said  sections. 

Sec  6.  That  this  Act  shall  not  be  held  to  modify  or  repeal 
sections  forty-two  hundred  and  eighty-one,  forty-two  hundred  and 
eighty-two  and  forty-two  hundred  and  eighty-three  of  the  Revised 
Statutes  of  the  United  States. 
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Sec.  7.  That  this  Act  shall  take  effect  from  and  after  the  first 
day  of  September,  eighteen  hundred  and  ninety-two. 

Passed  the  House  of  Representatives  December  15,  1892. 

Attest:  James  Kerr, 

Clerk. 

Act  as  Finally  Adopted. 

27  Stat  at  Large,  445  ;  24  Cong.  Record,  Part  2, 
pp.  1 1 80,  129T. 

(Portions  added  in  Senate  are  printed  in  italics.) 

Harter  Act,  February  13,  1893. 

AN  ACT 

Relating  to  navigation  of  vessels,  bills  of  lading,  and  to  certain 
obligations,  duties,  and  rights  in  connection  with  the  carriage 
of  property. 

Be  it  enacted  by  the  Senate  and  House  0/ Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  it  shall  not 
be  lawful  for  the  manager,  agent,  master,  or  owner  of  any  vessel 
transporting  merchandise  or  property  from  or  between  ports  of 
the  United  States  and  foreign  ports  to  insert  in  any  bill  of  lading 
or  shipping  document  any  clause,  covenant,  or  agreement  whereby 
it,  he,  or  they  shall  be  relieved  from  liability  for  loss  or  damage 
arising  from  negligence,  fault,  or  failure  in  proper  loading, 
stowage,  custody,  care,  or  proper  delivery  of  any  and  all  lawful 
merchandise  or  property  committed  to  its  or  their  charge.  Any 
and  all  words  or  clauses  of  such  import  inserted  in  bills  of  lading 
or  shipping  receipts  shall  be  null  and  void  and  of  no  effect. 

Sec  2.  That  it  shall  not  be  lawful  for  any  vessel  transporting 
merchandise  or  property  from  or  between  ports  of  the  United 
States  of  America  and  foreign  ports,  her  owner,  master,  agent,  or 
manager,  to  insert  in  any  bill  of  lading  or  shipping  document  any 
covenant  or  agreement  whereby  the  obligations  of  the  owner  or 
owners  of  said  vessel  to  exercise  due  diligence,  properly  equip,  man, 
provision  and  outfit  said  vessel,  and  to  make  said  vessel  seaworthy 
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and  capable  of  performing  her  intended  voyage,  or  whereby  the 
obligations  of  the  master,  officers,  agents,  or  servants  to  carefully 
handle  and  stow  her  cargo  and  to  care  for  and  properly  deliver 
same,  shall  in  any  wise  be  lessened,  weakened,  or  avoided. 

Sec.  3.  That  if  the  owner  of  any  vessel  transporting  merchandise 
or  property  to  or  from  any  port  in  the  United  States  of  America 
shall  exercise  due  diligence  to  make  the  said  vessel  in  all  respects 
seaworthy  and  properly  manned,  equipped  and  supplied,  neither 
the  vessel,  her  owner  or  owners,  agent,  or  charterers  shall  become 
or  be  held  responsible  for  damage  or  loss  resulting  from  faults  or 
errors  in  navigation  or  in  the  management  of  said  vessel,  nor 
shall  the  (sic)  vessel,  her  owner  or  owners,  charterers,  agent,  or 
master  be  held  liable  for  losses  arising  from  dangers  of  the  sea, 
or  other  navigable  waters,  acts  of  God,  or  public  enemies,  or  the 
inherent  defect,  quality,  or  vice  of  the  thing  carried,  or  from  insuffici- 
ency of  package,  or  seizure  wider  legal  process,  or  for  loss  resulting 
from  any  act  or  omission  of  the  shipper  or  owner  of  the  goods,  his 
agent  or  representative,  or  from  saving  or  attempting  to  save  life  or 
property  at  sea,  or  from  any  deviation  in  rendering  such  services. 

Sec.  4.  That  it  shall  be  the  duty  of  the  owner  or  owners,  master 
or  agent  of  any  vessel  transporting  merchandise  or  property  from  or 
between  ports  of  the  United  States  and  foreign  ports  to  issue  to 
shippers  of  any  lawful  merchandise  a  bill  of  lading,  or  shipping 
document,  stating  among  other  things,  the  marks  necessary  for  identi- 
fication, number  of  packages,  or  quantity,  stating  whether  it  be 
carrier's  or  shipper's  weight,  and  apparent  order  or  condition  of 
such  merchandise  or  property  delivered  to  and  received  by  the  owner, 
master,  or  agent  of  the  vessel  for  transportation,  and  such  document 
shall  be  prima  facie  evidence  of  the  receipt  of  the  merchandise  therein 
described. 

Sec.  5.  That  for  a  violation  of  any  of  the  provisions  of  this  act 
the  agent,  owner,  or  master  of  the  vessel  guilty  of  such  violation,  and 
who  refuses  to  issue  on  demand  the  bill  of  lading  herein  provided  for, 
shall  be  liable  to  a  fine  not  exceeding  two  thousand  dollars.     The 
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amount  of  the  fine  and  costs  for  such  violation  shall  be  a  lien  upon 
the  vessel,,  whose  agent,  owner,  or  master  is  guilty  of  such  violation, 
and  such  vessel  may  be  libelled  therefor  in  any  District  Court  of  the 
United  States,  within  whose  jurisdiction  the  vessel  may  be  found. 
One  half  of  such  penalty  shall  go  to  the  party  injured  by  such 
violation  and  the  remainder  to  the  Government  of  the  United  States. 

Sec  6.  That  this  act  shall  not  be  held  to  modify  or  repeal 
sections  forty-two  hundred  and  eighty-one,  forty-two  hundred  and 
eighty-two,  and  forty-two  hundred  and  eighty-three  of  the  Revised 
Statutes  of  the  United  States,  or  any  other  statute  defining  the 
liability  of  vessels,  their  owners,  or  representatives. 

Sec.  7.  Sections  otic  and  four  of  this  act  shall  not  apply  to  the 
transportation  of  live  animals \ 

Sec.  8.  That  this  act  shall  take  effect  from  and  after  the  first 
day  of  July,  eighteen  hundred  and  ninety-three. 

Approved,  February  13,  1893, 

APPENDIX    II. 

Showing  the  Diminution  in  the  Loss  of  Life  and 
Property  at  Sea  in  Steam  Vessels  during  the  last 
Six  Years, 

In  the  twelve  years  ending  1895-96,  the  number  of  sailing 
vessels  registered  and  employed  in  the  United  Kingdom  steadily 
decreased  from  9,849  in  1883-84  to  6,373  *n  1895-96.  During 
the  same  period  the  number  of  steam  vessels  steadily  increased 
from  4,707  to  5,627.  The  total  number  decreased  from  14,566 
to  12,000.  The  size  and  tonnage  of  steamers  have  also  in- 
creased. 

This  change  from  sail  to  steam  enables  a  smaller  number  of 
vessels,  by  making  a  larger  number  of  trips,  to  do  an  increased 
business.  As  each  vessel  makes  more  voyages  during  the  year 
there  is  a  much  greater  likelihood  of  injury  and  loss  of  life.  In 
spite  of  this  fact,  the  returns  made  to  the  British  Board  of  Trade 
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show  that  the  death  rate  has  decreased.  These  official  returns 
cover  twelve  years,  ending  1895-96.  Exceptional  losses  by 
collision  occasionally  increase  the  rate  in  a  given  year.  For 
example,  in  1894-95,  the  Kow  Shing  with  1,750  Chinese  soldiers 
on  board  sunk  as  a  result  of  a  collision  in  the  China  seas.  It  is 
therefore  just  to  take  the  average  of  several  years.  The  following 
is  a  comparison  of  the  results  of  these  returns  for  the  first  six 
years,  with  those  of  the  last  six 

Per  cent  of  lives  lost  (including  Lascars  and  those  not 
employed  during  the  whole  year)  by  wrecks  or  casualties  com- 
pared with  the  number  employed. 


— 

(1)  On  Sailing 
Vestals. 

(3)  Steam. 

(8)  Total. 

First  six  years     •     • 
Last  six  years     •     . 

Percent. 
I-06J 

Percent 
*39i 

Per  cent* 
•54* 
•50I 

Per  cent  of  lives  lost  by  Wrecks,  Casualties  and  Accidents. 



(1)  On8*ilmg 
Vessels. 

(2)  8team. 

(3)  Total. 

First  six  years    .     • 
Last  six  years     .     . 

Per  cent. 

Percent. 
•68 
•551 

Percent. 
•92* 
•85l 

Per  cent  of  lives  lost  by  wreck  or  casualty  excluding  Lascars 
and  those  who  were  not  employed  during  the  whole  of  the  year. 



(1)  On  Sailing 
Vessels. 

(2)  Steam. 

(8)  Total. 

First  six  years    •     . 
Last  six  years     .     • 

Percent. 
I'I2j 

Per  cent. 
•40 
•29I 

Percent. 

3 

Per  cent  of  deaths  by  all  accidents  compared  with  number 
employed,  but  excluding  Lascars  and  those  who  were  not 
employed  during  the  whole  of  the  year. 


Total. 


First  six  years . 
Last  six  years  . 
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Percentage  of  tonnage  attended  with  loss  of  life  to  total  tonnage 
employed  (excluding  Lascars  and  those  not  employed  during  the 
whole  of  the  year). 


First  six  years 
Last  six  years 


(1)  On  Sailing 
Veuela. 


Per  cent. 
2 '33  J 
2'78i 


00 


Per  cent. 


(3)ToUL 


Percent. 
i'79i 


From  these  tables  we  perceive  (i)  that  the  percentage  of  loss 
on  sailing  vessels  is  much  greater  than  that  on  steamers.  (2)  That 
though  the  loss  on  sailing  vessels  has  increased  in  the  last  six 
years,  the  loss  on  steamers  has  been  so  much  diminished  that 
there  is  a  material  diminution  of  the  percentage  of  total  loss. 

£.   Vessels  Lost. 
Percentage  lost  to  employed. 


First  six  years. 
Last  six  years 


Total  Lom 
Sailing. 


Per  ont 
3-2IJ 
3-29 


Low  of  Steam. 


Per  cent. 
2'64i 
2'IOj 


Total  Lost. 


Per  c*nt. 
3*oiJ 
2*77* 


These  figures  are  taken  from  the  official  abstracts  of  the 
Returns  to  the  Board  of  Trade,  printed  by  direction  of  Parlia- 
ment in  1896. 

The  following  extract  from  a  recent  report  (June  4,  1896),  of 

the  Committee  appointed  by  the  Board  of  Trade  to  inquire  into 

the  manning  of  British  merchant  ships,  contains  a  summary  for  a 

different  period  (page  45) : 

41.  "The  great  reduction  in  the  loss  of  life  at  sea,  especially  in  steamers, 
which  is  happily  observable  in  recent  years,  shows  that  the  necessity  for 
further  restrictive  legislation  has  disappeared.  In  the  quinquennial  period 
ending  1880,  the  annual  average  loss  of  lives  of  crews  of  steamers  by  wreck  or 
casualty  numbered  466  on  a  gross  tonnage  of  under  two  millions,  whilst  for 
the  five  years  ending  1894  it  has  averaged  barely  over  400  on  a  tonnage 
exceeding  ten  millions." 

This  Committee  differed  as  to  whether  or  not  additional  legis- 
lation was  expedient,  in  reference  to  the  manning  of  British  ships. 
The  minority  dissented  on  the  ground  that  existing  legislation 
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was  sufficient  and  also  on  the  ground  that  the  nations  of  con- 
tinental Europe  were  less  exacting  in  their  requirements  than  the 
British  Parliament  had  been.  But  the  correctness  of  the  above 
statement  in  the  minority  report  was  not  contested  by  any  one. 

In  an  account  of  the  annual  meeting  of  the  English  Chamber 
of  Shipping,  held  at  London  in  February,  1897,  the  following 
paragraph  occurs : 

"The  question  of  loss  of  life  at  sea  is  one  which  must  always  be  to  the  fore 
in  the  mind  of  every  one  who  takes  the  least  interest  in  shipping.  It  is  good, 
therefore,  to  know  that,  spite  of  the  crowded  state  of  traffic  along  our  coast, 
there  has  been  a  steady  decrease  during  the  last  ten  years  in  the  percentage  of 
loss  of  life  at  sea.  Shipowners  would  like  to  see  this  still  lower,  and  the 
president  voiced  the  feeling  of  the  whole  meeting  when  he  asserted  that  any 
well-considered  scheme  to  reduce  loss  of  life  still  further  would  have  their 
ffrarm  support  and  approval." — Commerce.     London,  Feb.  24,  1897. 

The  Chairman  :  An  interesting  paper  has  been  presented  by 
Dr»  Paul  Govare,  of  Dunkirk,  on  the  same  subject,  with  special 
reference  to  the  decisions  of  the  French  Courts  on  the  Harter 
Act,  but  in  view  of  the  lateness  of  the  hour,  and  the  fact  that 
several  matters  have  been  left  over  from  yesterday,  it  is  thought 
best  to  refer  that  paper  to  the  Executive  Council,  with  directions 
to  incorporate  it  in  the  printed  proceedings  of  the  Conference. 

Dr.  Govare's  paper  was  as  follows : 

The  Application  of  the  "  Harter  Act  "  by  the  French 
Courts  in  the  Negligence  Clause  Cases. 

The  American  law  of  February  13th,  1893,  commonly  known 
as  the  "  Harter  Act,"  is  perhaps  the  most  important  enactment, 
from  an  International  point  of  view,  that  has  been  passed  during 
the  last  ten  years. 

All  European  maritime  nations  have  had  to  take  it  into  con- 
sideration :  it  will  therefore  be  interesting  to  examine  closely  what 
comes  generally  into  the  general  tenour  of  this  law. 

Unfortunately,  and  notwithstanding  that  the  terms  of  the 
"  Harter  Act "  at  first  sight  do  not  appear  to  offer  ambiguities, 
opinion  is  not  unanimous  as  to  its  precise  meaning;  and  the 

p 
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decisions  of  the  United  States  Courts,  which  have  been  published 
in  Europe  as  interpreting  the  reading  of  the  act,  have  rather  con- 
tributed to  the  indecision  of  the  lawyers. 

The  judgment  rendered  in  the  affair  of  the  Si/via,  28th  May, 
1895,  appears  to  have  been  an  application,  pure  and  simple,  of 
the  law. 

The  grating  protector  having  been  left  open  through  forgetful- 
ness,  a  port-hole  was  broken  during  the  voyage,  on  account  of 
bad  weather,  and  water  entered  the  hold.  The  judge  of  the 
Comb  district  of  New  York  rightly  considered  that  the  damage 
was  caused  by  negligence  in  the  management  of  the  ship,  and 
that  no  responsibility  could  fall  on  the  owner,  seeing  that  he 
had  delivered  to  the  shippers  a  boat  in  a  perfect  state  of  navig- 
ability. 

But  this  already  allows  us  to  foresee  the  difficulties  that  the 
"  Harter  Act"  will  experience  in  practice,  when  it  will  have  to  be 
decided  whether  the  management  is,  or  is  not,  in  fault. 

It  is  not  necessary  to  insist  on  the  decisions  given  re  the 
Glenochil  and  the  Ebona.  In  the  first  case  a  pipe  breaks  during 
the  passage  through  a  mistake  of  one  of  the  crew ;  it  is  evident 
that  this  concerns  the  management  of  the  ship,  and  that  the  owner 
incurs  no  responsibility,  seeing  that  his  ship  was  in  perfect  con- 
dition on  sailing. 

The  second  case,  that  of  the  Ebona,  is  less  difficult,  where  the 
judge  attributes  the  damage  to  the  cargo  to  stranding.  It  is 
evident  that  this  is  a  fault  committed  in  the  navigation  of  the 
ship.  On  the  other  hand,  let  us  examine  the  judgments  re 
Rossmore  and  Carib  Prince  and  the  difficulties  will  commence. 

A  cargo  port-hole  of  the  Rossmore  is  badly  secured  at  the  port 
of  loading,  lets  in  water  and  damages  the  cargo. 

It  would  seem,  judging  by  the  cases  of  the  Silvia  and  Gltnoch£Iy 
that  the  fault  could  only  lie  with  the  management  of  the  ship,, 
against  which  Art  3  of  the  Harter  Act  protects  the  owner. 

Notwithstanding  this,  the  Appeal  Court  decide  that  the  fault 
was  committed  during  the  loading,  and  therefore  before  sailing, 
and  condemn  the  owner. 
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In  the  case  of  the  Carib  Prince,  June,  1898,  the  Supreme  Court 
of  the  United  States  go  still  further. 

A  bolt,  which  at  port  of  loading  appeared  in  perfect  condition, 
leaks  during  the  voyage. 

Does  not  Art  3  cover  a  similar  unforeseen  case  ?  The  Supreme 
Court  decide  that,  notwithstanding  the  absolutism  of  the  Harter 
Act,  the  owner  is  responsible  during  the  entire  voyage  for  the 
perfect  condition  of  his  boat.  It  is  not  sufficient  that  his  property 
should  be  apparently  in  good  condition.  The  bill  of  lading 
exonerated  the  owner  for  unseen  flaws,  and  this  clause  was  added 
subsidiarily.  The  Supreme  Court  rejected  it  because,  in  their 
opinion,  it  should  only  apply  to  flaws  that  happen  on  the  voyage, 
and  not  to  those  that  existed  before  sailing.  This  should  have  been 
stipulated  for :  does  it  not  open  the  way  to  fresh  difficulties  ? 

And  is  not  the  object  of  the  Harter  Act  to  radically  suppress 
all  these  exonerating  clauses,  and  to  replace  them  by  one  uniform 
law?  Does  not  the  clause  that  the  Supreme  Court  reproach 
the  owners  for  not  having  inserted,  come  under  the  prohibition 
of  the  Act  of  1893? 

These  few  reflections  were  indispensable  to  show  the  part 
played  by  the  Harter  Act  in  France,  and  its  influence  on  French 
jurisdiction,  which  is  the  only  object  of  this  study. 

There  are*  several  questions  in  the  Harter  Act  solved  in 
different  ways,  but  it  is  above  all  the  stipulation  that  has  pro- 
hibited the  negligence  clause  in  commercial  affairs  that  has  been 
noticed  abroad 

To  be  able  to  appreciate  the  Harter  Act  and  public  opinion 
in  America  over  French  jurisprudence,  it  is  also  necessary  to 
clearly  point  out  what  this  jurisprudence  was  at  the  moment  this 
influence  made  itself  felt. 

Before  1885  there  were  hardly  any  judicial  decisions  in  France 
on  what  is  known  as  the  Negligence  Clause,  or  the  stipulation 
that  exonerates  the  owner  from  all  responsibility  through  errors 
or  faults  committed  by  the  captain  or  any  servant  engaged  in  the 
management  or  navigation  of  the  ship ;  but  as  soon  as  this  clause 
spread  and  became  known  it  was  generally  blamed. 

p  2 
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It  must  be  understood  that  in  France  there  are  many  more 
merchants,  exporters,  importers,  commission  and  forwarding 
agents  than  shipowners;  it  was  therefore  only  to  be  supposed 
that  the  majority  strongly  objected  to  a  clause  that  increased 
their  risks. 

This  unfavourable  opinion  was  shared  by  a  few  courts  of 
justice. 

The  Tribunal  of  Rouen  15th  July,  1891  (affair  "August"), 
and  particularly  of  Bordeaux  5th  February,  1889,  and  18th 
March,  1889  (affairs  "San  Martin"  and  "Hippolyt  Worms"), 
and  1 2th  March,  1890  (Brestois),  declared  that  the  Negligence 
Clause  in  its  entirety  was  absolutely  null,  the  responsibility  of  the 
shipowner  being  a  matter  of  public  order. 

The  law  opposes  any  derogation  (see  Art.  6  C.  C.)  which 
prohibits  any  agreement  made  with  the  object  of  lessening  this 
responsibility. 

This  is  surely  a  question  of  principle,  and  notwithstanding 
this  the  Tribunal  of  Bordeaux  did  not  admit  their  error  until  a 
long  time  afterwards. 

Previously  the  22nd  July,  1889,  in  the  affair  Taylor  and  Green- 
well  v.  Larue  and  Lecoq,  the  Court  of  Cassation  gave  a  decision 
that  left  the  validity  of  this  clause  an  open  question. 

The  1st  March,  1887,  the  same  Supreme  Court  declared  that 
the  Negligence  Clause  had  at  any  rate  the  power  to  reverse  the 
burden  of  proving  (onus  probandi\  i.e.>  the  receiver  found  himself 
in  the  necessity  of  proving  the  origin  of  the  damage ;  whereas, 
on  the  contrary,  in  common  law  the  carrier  is  responsible  for  any 
damage  unless  he  can  prove  justification  through  an  accident. 
This  is  what  is  judged  every  day  for  goods  passing  by  railway  on 
a  special  tariff. 

It  would  be  interesting  to  notice  here  that  a  recent  judgment, 
9th  November,  1898,  re  the  Cheribon,  decided  that  a  clause  by 
which  an  owner  declined  responsibility  through  a  fault  of  his 
own  was  not  null  and  void,  as  generally  believed  up  to  this  date, 
by  applying  the  principle  of  common  law,  that  no  one  can 
repudiate  his  own  mistakes.     On  the  contrary,  it  was  valid  at  any 
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rate  so  far  that  it  throws  upon  the  shipper  the  task  of  proving 
the  original  cause  and  fault  of  the  damage. 

The  question  has  been  many  times  brought  before  the  juris- 
prudence of  the  Supreme  Court,  which  has  clearly  decided  that 
it  is  in  no  way  contrary  to  ethics  or  public  order. 

The  decision  of  the  Romula  of  the  18th  November,  1895,  lavs 
down  on  principle  that  no  law,  any  more  than  public  order, 
prevents  shipowners  from  covering  themselves  by  mutual  agree- 
ment from,  if  not  a  personal  fault  of  their  own,  at  least  those  com- 
mitted by  otners  and  dealt  with  in  Art  216  C.  C.  In  the  first 
place  it  must  be  recognised  that  by  law  and  in  fact  the  captain 
is  practically  not  under  the  authority  or  direction  of  his  employer. 

Further  the  law  (Art  221  and  222)  clearly  specifies  for  what 
the  captain  is  liable,  responsibilities  quite  distinct  from  those  of 
his  owners.  Finally  the  law  (Art.  353  C.  C)  authorizes  the 
shipowner  to  insure  against  the  faults  and  negligences  of  his 
captain.  Why,  therefore,  cannot  he  quite  as  legally  make  a 
mutual  agreement  with  the  shippers  not  to  be  responsible  for 
them. 

These  are  the  most  important  arguments  on  which  the  Court 
of  Cassation  judged  the  question  of  principle,  and  from  which 
they  have  never  deviated  since.  The  decisions  of  the  Court  of 
Cassation  re  the  Camden,  31st  July,  1888,  Euxene,  20th  July, 
1891,  Charles  Quint,  nth  July,  1892,  can  also  be  quoted  in  the 
same  sense  where  they  referred  to  cargo  lost  in  stranding  through 
collision. 

In  the  judgment  of  the  France,  12th  July,  1893,  some  casks 
of  alcohol  had  been  badly  stowed,  but  this  was  the  fault  of  the 
captain,  for  which  the  owner  was  not  responsible.  The  same 
solution  re  the  Ville  de  Strasbourg,  12th  July,  1892,  where  goods 
placed  in  barges  had  been  damaged  through  the  barges  being 
badly  handled. 

Lastly,  the  Supreme  Court  confirm  the  entire  validity  of  the 
Negligence  Clause,  even  where  the  shipper,  an  uneducated 
negro,  contended  that  he  had  no  knowledge  of  this  clause  being 
inserted  on  his  bill  of  lading  (see  Ville  de  Maceo,  25th  July,  1898). 
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In  presence  of  such  a  precedent  there  could  be  no  further  question 
of  struggling  against  the  Negligence  Clause.  It  was  unanimously 
accepted  by  the  Bordeaux  Court  of  Appeal,  and  was  in  some 
cases  even  carried  too  far. 

The  steamer  General  Gordon  arrived  at  St  Nazaire  with  a 
cargo  of  wheat  The  captain  put  a  part  of  it  ashore,  and  then 
clandestinely  during  the  night  put  to  sea,  taking  with  him  the 
balance  of  his  cargo.  Nevertheless  the  Appeal  Court  at  Rennes 
decided  in  presence  of  the  Negligence  Clause  that  the  proprietor 
of  the  cargo  not  only  had  no  claim  against  the  shipowner  through 
the  deception  of  his  captain,  but  that  he  should  pay  the  freight 
on  the  entire  parcel,  even  on  that  portion  that  had  never  been 
delivered  (9th  April,  1889).  It  is  easy  to  understand  the  two 
currents  of  opinion  in  the  jurisprudence. 

In  pure  law  the  Court  of  Cassation  maintains  the  validity  of 
the  Negligence  Clause.  In  practice  the  judges,  greatly  hurt  at 
the  way  the  clause  is  abused,  create  a  sort  of  pretorian  law  to 
restrict  as  much  as  possible  its  scope.  It  is  so  with  the  alcohol 
that  had  been  badly  stowed 

Bad  stowage  is  included  in  charter  party  clauses,  and  it  was 
proved  that  these  goods  were  damaged  without  the  knowledge 
of  the  captain ;  the  owner  must  therefore  pay  the  damage.  (See 
France,  12th  July,  1893.)  In  another  case  it  was  necessary  to 
burn  a  certain  quantity  of  cargo  through  deficiency  of  coaL  It 
was  decided  that  the  coaling  of  the  steamer  concerned  the  owners 
and  not  the  captain,  and  the  owners  should  therefore  pay  for  the 
cargo  burnt     (See  Wildcroft,  17  th  May,  1893.) 

The  Mohamed  el  Shaddock  is  wrecked  through  her  engines 
not  working  properly.  The  owner  will  pay  for  goods  lost  or 
damaged  (16th  January,  1895). 

A  quantity  of  maize  had  been  heated  through  the  proximity  of 
the  boilers.  The  owner  pleaded  that  his  captain  alone  had 
committed  a  fault,  for  which  he,  the  owner,  was  not  responsible, 
in  not  placing  a  wooden  bulkhead  whilst  in  Buenos  Ayres  to 
protect  the  cargo  from  the  heat 

The  Rouen  Tribunal  decided  3rd  March,  1897,  that  this  was  a 
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question  of  ships'  fittings,  for  which  the  owner  remained  personally 
responsible  on  any  of  the  clauses* 

Or  else  it  is  a  vessel  leaving  without  a  pilot  in  bad  weather. 

The  owner  says  it  is  the  fault  of  the  captain,  but  the  Court  of 
Cassation  decide,  30th  January,  1894,  otherwise.  At  the  port  of 
sailing  there  was  an  agent  of  the  owner  who  allowed  the  ship  to 
sail  The  owner  is  therefore  responsible.  It  is  interesting  to  see 
how  the  Appeal  Courts  essentially  weakened  the  effects  of  the 
Negligence  Clause  in  proclaiming  its  non-validity  when  the  owner 
becomes  implicated  in  the  doings  of  his  captain.  Damage  in- 
curring through  bulkheads  being  badly  closed  Might  this  not 
be  attributed  to  the  negligence  of  the  captain?  Yes.  But  it 
took  place  at  port  of  loading  when  the  ship  was  under  the 
direction  and  control,  at  least  theoretically,  of  the  owner.  The 
Paris  Tribunal,  therefore,  condemned  the  owners  of  the  Versailles 
5th  March,  1895.  Workmen  in  discharging  the  steamer  Lippe  at 
Nantes  tore  some  bags.  The  Nantes  Tribunal  of  Commerce 
decided  the  nth  July,  1896,  that  the  Negligence  Clause  was  not 
valid,  because  the  men  were  working  for  owners'  account 

And,  finally,  the  steamer  Pidon  falls  in  with  the  ss.  Eastby 
Bay,  disabled  at  sea,  and  lends  assistance. 

This  operation,  a  very  remunerative  one,  prolongs  the  voyage, 
and  increases  the  heating  of  the  cargo  already  commenced.  The 
owner  of  the  Pkton  pleaded  the  Negligence  Clause,  and,  in  reality, 
how  could  he  give  orders  to  his  captain  at  sea  ? 

Notwithstanding,  the  Poitiers  Tribunal,  26th  August,  1898, 
decided  that  as,  in  reality,  it  was  the  owner  who  received  the 
indemnity  paid  by  the  Eastby  Hall,  he  must  abide  by  the  action 
of  his  captain,  and  consequently  condemn  him  notwithstanding 
the  Negligence  Clause.  It  is  difficult  to  approve  this  judgment, 
and  it  is  to  be  feared  that  the  Tribunal,  desirous  of  repressing  the 
abuses  of  the  Negligence  Clause,  fell  into  the  other  extreme. 

The  opponents  of  the  exonerating  clause  have  been  fortunate 
in  discovering  the  exact  legal  difference  between  the  meaning  of 
the  English  word  "  barratry  n  and  the  French  word  "  baraterie." 

It  is  known  that  by  French  law  "  baraterie  "  includes  any  fault 
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or  negligence  even  of  little  importance  and  unintentional  on  the 
part  of  the  captain,  provided  that  it  is  prejudical  to  the  owner. 
On  the  contrary,  the  English  word  "  barratry "  means  voluntary 
culpable  actions  on  the  part  of  the  captain.  In  a  word,  that 
which  constitutes  in  French  law  criminal  barratry. 

Bills  of  lading,  for  the  greater  part  printed  in  English,  stipulate 
the  irresponsibility  of  owners  in  case  of  barratry.  Naturally,  these 
bills  of  lading  are  produced  before  French  courts  translated  into 
this  language,  but  sworn  interpreters,  insufficiently  acquainted 
with  the  two  languages,  translate  "barratry"  by  "baraterie," 
which  gives  the  clause  a  broader  meaning  than  it  has  in  the 
original  text 

This  difference  of  meaning  was  finally  pointed  out,  and  the 
judgments  of  Aix  re  the  Aldersgate,  24th  December,  189 1 ;  of 
Rouen  re  the  Georgios  MichaUnos,  31st  July,  1895 ;  and  of 
Havre  re  the  Imperial  Prince,  14th  August,  1894,  restored  to  its 
real  signification  the  clause  exonerating  barratry  or  criminal 
barratry. 

It  is  well  to  point  out  this  incident  in  the  struggle  engaged 
around  the  Negligence  Clause,  because  it  constitutes  another 
diminution  in  its  force,  and  because  it  is  the  first  effort  made 
against  it,  laying  stress  on  the  exact  meaning  of  its  terms. 

By  the  same  procedure,  it  is  contended  that  it  cannot  cover  a 
shortage. 

The  Tribunal  of  Rouen,  in  the  affair  of  the  Nador,  23rd  Feb- 
ruary, 1894,  decided,  without  giving  any  motive  in  support  of  its 
argument,  that  it  could  not  be  extended  outside  stowage  and 
navigation,  so  as  to  allow  non-delivery  of  what  had  been  loaded. 
Let  us  call  to  mind  the  judgment  rendered  7th  September,  1898, 
by  the  Tribunal  of  Havre,  re  the  Bombay. 

The  Negligence  Clause  made  no  mention  of  the  number  of 
packages  shipped,  but  on  the  other  hand,  there  was  a  clause  in 
the  margin  granting  to  receivers  a  certain  time  to  notify  their 
grievances  in  case  of  shortage. 

The  Tribunal  decided,  perfectly  rightly,  that  the  mutual  agree- 
ment had  been  not  to  include  shortage  in  the  exceptions  of  the 
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bill  of  lading.  This  is  simply  a  point  of  fact ;  and  it  can  be  said 
that,  with  the  exception  of  the  Nador's  judgment,  the  juris- 
prudence recognised  that  shortage  constituted  a  fault  of  the 
captain  alone,  and  from  which  the  owner  was  exonerated  by  the 
Negligence  Clause. 

Apart  from  the  case  of  the  General  Gordon  at  St  Nazaire, 
already  quoted,  the  judgment  re  the  Camden  by  the  Court  of 
Cassation,  31st  July,  1888,  can  be  quoted,  the  captain  delivered 
some  bales  not  marked  as  per  bill  of  lading ; — the  Court  of  Cassa- 
tion nthe  Euxene,  21st  July,  1891,  some  casks  of  alcohol  had 
been  broken  by  the  pressure  of  what  had  been  stowed  on  the  top 
of  them ; — the  judgment  of  the  Bordeaux  Court  re  the  La  Plata, 
7th  December,  1892,  was  the  first  time  this  tribunal  did  not 
cancel  purely  and  simply  the  Negligence  Clause,  and  took  care 
to  point  out  that,  if  it  was  possible  to  repudiate  the  faults  of  the 
captain,  who  was  to  a  certain  extent  independent,  it  could  not  be 
so  in  the  case  of  an  agent,  who  is  a  simple  attorney.  In  this 
particular  case  it  referred  to  casks  of  wine  that  had  been  partly 
emptied  during  the  voyage  by  means  of  vent  pegs. 

Let  us  also  quote  the  judgment  of  Aix  re  the  Niger,  i5tn 
November,  1895,  a  set  of  furniture  was  lost  between  Alexandria 
and  Trebizonde ;  the  case  of  the  Wildfield,  Havre,  aoth  January, 
189a — bales  of  cotton  short;  the  judgment  re  the  Ville-de-£or- 
deaux — Havre,  3rd  August,  1897,  where  the  steamer  did  not  take 
on  board  all  that  was  shown  on  bills  of  lading.  In  all  these 
cases,  thanks  to  the  Negligence  Clause,  the  owner  escaped 
responsibility. 

We  now  arrive  at  the  last  argument  against  this  clause  put 
forward  by  its  opponents.  They  contended  that  it  could  apply 
only  to  nautical  and  technical  faults,  to  the  exclusion  of  com- 
mercial ones. 

Concerning  shortage  in  a  parcel  of  frails  of  figs  that  the  Lister 
appeared  to  have  transhipped  without  valid  cause,  the  Havre 
Tribunal,  iath  March,  1888,  adopted  this  argument,  but  by  way 
of  simple  declaration,  without  any  arguments  in  support  of  it 

The  Rouen  Tribunal,  25th  January,  1893,  also  applied  it  to  the 
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Cheribon^  because  they  understood  the  word  "  Accidents "  found 
in  the  text  of  the  clause  to  indicate  the  real  meaning,  and  to  show 
that  the  fault  for  which  the  owner  is  not  responsible  is  only  that 
which  is  committed  when  the  vessel  is  on  passage. 

The  same  Tribunal,  15th  June,  1894,  concerning  the  Mathias 
Realy,  added,  that  it  cannot  extend  so  far  as  to  allow  goods  to  be 
landed  without  taking  elementary  precautions  in  the  stowage,  so 
as  when  damage  supervenes,  to  plead  exception  to  a  general 
clause,  having  in  view  the  exoneration  of  the  owner  with  regard 
to  risks  of  navigation  which  cannot  be  assimilated  to  a  commercial 
fault. 

Finally,  the  Tribunal  of  Aix,  27th  December,  1893,  declared 
that  since  the  point  in  question  is  an  English  bill  of  lading, 
it  must  be  translated  in  conformity  with  English  Law  ;  that  is  to 
say,  limit  the  irresponsibility  to  a  nautical  fault  only. 

But  the  argument  definitely  failed  before  the  Supreme  Court — 
see  Camden,  31st  July,  1888,  and  Euxene,  20th  July,  1891,  which 
finally  decided  that  there  was  not  the  slightest  judicial  reason  to 
make  a  distinction  between  a  nautical  and  a  commercial  fault,  and 
that  the  Commercial  Code,  by  reason  of  the  separate  responsibility 
of  the  captain,  imposes  on  him  a  direct  and  specified  responsibility 
not  only  as  regards  care  that  has  to  be  given  to  cargo  in  his 
possession  (Art  222  and  229),  but  also  what  concerns  the  manage- 
ment of  the  vessel — Art  221. 

On  the  other  hand,  it  is  in  general  terms  and  without  making 
any  distinction  between  the  different  sorts  of  faults  that  Art  353 
of  the  same  Code  sanctions  (on  behalf  of  anyone  who  believes 
himself  authorised)  contracts  tending  to  insure  against  all  betrayals 
of  trust  and  faults  on  the  part  of  the  captain  and  crew  under  the 
name  of  "  barratry." 

The  principles  which  have  made  admissible  the  validity  of 
clauses  similar  or  analogous  to  those  of  disputed  bills  of  lading 
embrace  therefore  all  the  errors  of  which  the  captain  may  be 
guilty ;  his  functions  as  determined  by  law  forming  an  indivisible 
whole. 

The  lower  courts  were  therefore  right  in  exonerating  the  owners 
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from  the  responsibility  for  a  fault  that  rendered  it  an  impossibility 
for  their  captain  to  deliver  to  receivers  goods  marked  and  num- 
bered as  per  bill  of  lading. 

This  was  a  thesis  diametrically  opposed  to  the  one  adopted  a 
few  years  later  by  American  legislators,  and  is  the  reason  why  it 
appeared  to  us  necessary  to  reproduce  verbatim  the  judgment  of 
the  Supreme  Court 

Its  compass  must  not,  however,  be  exaggerated.  In  the  first 
place,  it  is  rather  rare  that  the  interpretation  of  the  Negligence 
Clause  is  not  a  simple  question  of  fact,  and  allows  appeal  to  the 
Court  of  Cassation,  see  Chtlonay  22nd  July,  1889. 

On  the  other  hand,  the  owner,  to  have  the  right  to  shelter 
himself  behind  the  Negligence  Clause,  will  have  at  least  to  show 
that  the  damage  (the  cause  of  the  action)  results  from  a  fault 
enumerated  amongst  the  exceptions,  and  it  must  be  often  im- 
possible to  show  this. 

For  example,  the  Charles  Quint  was  wrecked,  but  was  not  a 
total  loss,  some  cargo  being  lost  and  some  saved. 

The  owner  cannot  plead  the  Negligence  Clause  against  a 
shipper  whose  goods  have  not  been  delivered  unless  he  can  prove 
that  they  have  been  lost  during  the  shipwreck ;  and  how  could  he 
prove  this?  (see  judgment  Court  of  Cassation,  6th  February, 
i88q).  We  now  know,  generally  speaking,  the  different  fates  of 
the  Negligence  Clause  in  French  Courts  of  justice,  and  it  is  easy 
for  us  to  recapitulate  the  state  of  this  jurisprudence  in  1893,  when 
the  Harter  Act  was  promulgated 

In  common  law  the  Negligence  Clause  is  declared  valid  without 
having  to  distinguish  between  a  commercial  fault  (negligence, 
fault,  or  failure  in  proper  loading,  stowage,  custody,  care  or  proper 
delivery  of  the  goods)  and  a  technical  or  nautical  fault.  In  prac- 
tice, the  importance  of  this  exoneration  is  much  lessened  because  : 

I.  The  owner  can  only  invoke  it  where  there  is  no  question 
of  a  personal  fault  on  his  side  even  theoretically :  if  the  actions 
of  the  captain  are  outside  his  control  or  not  ratified  by  him 
later  on. 
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II.  The  owner  is  obliged  to  prove  that  the  damage  or  shortage, 
whichever  may  be  the  object  of  the  action,  is  caused  by  one  of 
the  faults  excepted. 

When  there  is  an  uncertainty,  the  Negligence  Clause  is  not 
applied,  and  the  owner  remains  responsible. 

The  Harter  Act  does  not  appear  to  have  been  invoked  before  a 
French  tribunal  before  the  affair  of  the  Manuka,  which  termi- 
nated by  the  judgment  of  the  Havre  Tribunal  of  Commerce,  6th 
March,  1864. 

Those  who  systematically  opposed  the  Negligence  Clause  found 
there  a  valuable  argument  to  remove  from  this  clause  all  influence 
over  commercial  faults.  It  is  the  employment  of  the  word 
"management"  in  section  3  of  this  Act  They  had  already  in 
1 89 1  commenced  this  campaign.  In  their  opinion  the  Negligence 
Clause  only  applies  to  faults  of  navigation,  and  they  translate  the 
word  "  management "  as  meaning  "  work  accessory  to  navigation," 
such  as,  for  instance,  appropriation  of  the  holds,  care  and  super* 
vision  to  cargo,  good  stowage,  etc. 

The  Tribunal  of  Marseilles,  6th  May,  1893,  re  the  Rothtrficldy 
gave  judgment  as  follows : 

"  The  term  management  used  in  the  bill  of  lading  must  be  interpreted  in  the 
sense  especially  attached  to  it  in  the  language  employed  by  the  parties  in 
making  their  agreement.  It  has  not  in  the  English  language  the  meaning  and 
general  reach  that  the  owners  of  the  Rotherfidd  attribute  to  it.  It  refers  only 
to  the  purely  technical  acts  that  the  captain  has  to  perform  in  his  position  for 
the  nautical  direction  of  his  vessel,  all  operations  concerning  navigation  at  sea, 
in  port  and  in  the  roads,  good  stowage  for  the  stability  of  the  ship,  ballasting, 
and  in  a  word  all  that  concerns  nautical  art,  that  is  to  say,  navigation  properly 
so-called,  and  the  good  maintenance  of  the  vessel.  A  few  accessory  operations 
can  be  included,  which,  without  belonging  to  navigation  properly  so-called, 
are  included  in  the  precautions  to  be  taken  in  the  interest  of  the  vessel  either 
in  loading  or  unloading  the  cargo. 

"  This  is  the  strict  meaning  of  the  English  word  management,  which  by  its 
origin  and  derivation  only  applies  in  reality  to  a  material  action  belonging  ex- 
clusively to  the  ship. 

"There  can  be  no  doubt  in  this  matter,  seeing  that  in  the  clause  on  the  bill 
of  lading  the  word  '  management '  is  applied  indifferently  to  pilots  and 
members  of  the  crew  ;  it  is  evident,  nevertheless,  that  neither  the  pilot  nor  the 
crew  are  qualified  to  occupy  themselves  with  commercial  operations  for  which 
the  owner  would  have  to  guarantee  himself,  as  he  might  have  interest  in  doing 
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for  what  concerns  the  captain,  but  the  owner  cannot  obtain  out  of  the  clause 
this  guarantee  which  is  absolutely  limited  and  restricted  to  a  narrow  and  ex- 
clusive meaning,  viz.  :  the  real  meaning  of  the  word  which  is  attributed  to  it 
in  English  either  by  general  use  or  by  the  Tribunals  themselves.  Upon  the 
whole  this  word  *  management '  is  only  connected  with  the  acts  of  the  pilots, 
crew,  and  captain  in  so  far  as  they  concern  the  navigation  or  nautical  direction. 
"  The  clause  cannot  be  extended  further  than  its  real  meaning,  and  the 
owners  of  the  Rothtrfield  cannot  take  advantage  of  the  Negligence  Clause  to 
escape  from  the  responsibility  of  the  captain's  acts  in  his  commercial  adminis- 
tration. This  exoneration  was  not  stipulated  and  cannot  be  granted  to  him  by 
the  extension  of  a  clause  purely  and  absolutely  restrictive.1' 

In  this  affair,  as  in  the  Stella's  (13th  May,  1891),  it  concerned  a 
shortage,  and  the  owners  were  found  responsible  through  this 
interpretation  of  the  Negligence  Clause. 

Likewise  the  Marseilles  Tribunal,  10th  December,  1891,  con- 
demned the  owners  of  the  Wildcrqft,  concerning  an  insufficient 
supply  of  coal,  because  there  was  a  commercial  fault  that  was  not 
included  either  in  the  term  navigation  or  management 

This  jurisprudence  was,  however,  rejected  by  the  judgment  of 
the  Bryn  Glas  on  the  21st  December,  1891,  by  which  the  Court 
of  Aix  decided  on  the  contrary  that  the  word  management  applied 
to  the  commercial  fault 

The  following  are  the  arguments  the  Court  of  Appeal  laid  stress 
upon.  The  acceptance  of  the  English  word  "  management "  must 
not  be  restricted,  as  the  judges  of  the  lower  Court  thought,  to  work 
that  the  crew  and  captain  have  to  fulfil  on  the  vessel  outside 
nautical  direction  properly  so  called.  This  term  means,  without 
doubt,  "  handling,"  but  it  also,  and  above  all,  signifies  "  adminis- 
tration." The  manager  is  essentially  the  administrator,  the 
director,  of  an  enterprise  or  commercial  operation.  The  French 
word  "maniement,"  taken  in  the  narrow  sense  of  "work,"  is 
generally  expressed  in  English  as  "  handling  "  or  "  feeling." 

To  thoroughly  understand  the  meaning  that  the  parties  had 
intended  giving  to  the  contested  expression,  the.  whole  of  the 
clause  that  contains  it  must  be  examined. 

One  notices  clearly  the  idea  of  the  owner  to  cover  himself  in 
the  most  general  manner  of  the  responsibility  of  all  possible  acci- 
dents that  can  arise  respecting  the  charterer.     He  makes  an  effort 
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to  include  *  in  the  enumeration  to  which  he  devotes  himself  the 
greatest  number  of  causes  and  cases  possible,  so  as  to  disengage 
his  responsibility  by  so  much. 

Arriving  at  the  acts  of  persons  closely  connected  with  the  ship 
itself.  He  wants  to  exonerate  himself  from  all  negligence  or 
fault  of  whatever  nature,  caused  by  pilots,  captain,  and  crew  in  the 
management  or  navigation  of  the  ship. 

The  portion  of  the  clause  "  in  the  management  or  navigation 
of  the  ship  "  cannot  be  otherwise  interpreted. 

The  double  aspect  of  any  transport  contract  by  sea  had  evi- 
dently been  considered  in  drawing  it  up,  that  is  to  say,  the 
technical  side,  which  is  navigation,  and  the  commercial  side, 
which  is  mercantile  operations. 

The  objections  of  the  lower  Court,  based  on  the  fact  that  the 
pilots  and  crew  take  no  part  in  the  commercial  direction,  and  that 
from  being  associated  with  the  captain  in  the  clause  adopted 
their  presence  excludes  any  such  idea,  is  without  the  least  value. 

For  instance,  in  the  first  place,  the  pilots  take  no  part  in  the 
handling  and  work  of  which  the  lower  Court  speaks,  and  in  this 
manner  contradicts  itself. 

In  the  second  place,  the  word  "or"  creates  the  alternative 
between  the  persons  indicated,  and  places  each  one  of  them 
opposite  what  concerns  him  with  regard  to  management  or  navi- 
gation ;  the  pilots  being  taken  as  pilots,  the  crew  as  crew,  and  the 
captain  as  captain. 

Decidedly  the  compound  character  of  the  latter  had  been  con- 
sidered in  this  clause,  which  replies  very  exactly  to  Art  2 16  C.  C, 
which  says  that  the  owner  of  the  vessel  is  civilly  responsible  for 
the  captain's  actions,  and  for  contracts  made  by  him  concerning 
the  steamer  and  its  dispatch. 

This  is  evidently  the  responsibility  the  owners  wished  to  free 
themselves  of. 

The  Court  of  Appeal  having  decided,  the  Court  of  Cassation 
confirm  implicitly  their  theory  by  its  judgment  of  the  7th  Decem- 
ber, 1892,  re  the  GlengoiL  The  Marseilles  Tribunal,  after  having 
again  resisted  in  its  first  method  by  its  judgment  of  the  12th 
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January,  1893,  re  the  A.  P.  Cosulick,  was  nevertheless  obliged  to 
accept  the  jurisprudence  of  the  High  Court,  and  by  its  judgment 
of  the  "Eiffel  Tower,"  29th  June,  1893,  sided  with  it  It 
was  from  this  time  clearly  understood  that  the  words  "  manage- 
ment or  navigation"  included  all  faults,  either  commercial  or 
nautical. 

The  judgment  of  the  Georgios  Michalinos,  rendered  31st  July,. 
1895,  by  the  Rouen  Court  of  Appeal,  cited  for  the  first  time  the 
limitation  of  the  Harter  Act  to  point  out  that  the  English  word 
"  management "  employed  in  Art  3  of  the  American  law  of  the 
13th  February,  1893,  was  used  without  any  possible  confusion 
with  the  word  navigation  in  the  sense  of  nautical  management  to 
the  exclusion  of  commercial  management,  and  that  any  other 
interpretation  would  be  inadmissible  as  completely  destroying  the 
effect  of  the  general  and  absolute  stipulation  contained  in  Art  1 
of  the  same  law. 

Since  this  the  Tribunal  of  Havre  in  the  judgment  of  the  Port 
Hunter •,  2nd  March,  1898,  adapted  itself  to  these  conclusions. 
The  moment  the  Harter  Act  annuls  all  stipulation  tending  to 
exonerate  an  owner  from  the  responsibility  of  the  commercial 
fault,  and  on  the  contrary  declares  the  owner  freed  of  the  fault 
committed  in  the  management  or  navigation  of  the  vessel,  the 
consequence  is  that  the  management  cannot  devote  itself  to  any 
commercial  administration,  otherwise  Art  3  would  make  valid 
precisely  what  Art  1  prohibited. 

This  argument  taken  from  the  Harter  Act  appeared  so  exact 
that  it  sufficed  to  reverse  the  jurisprudence  which  appeared  then 
well  established.  The  Tribunals  of  Dunkerque  {re  the  Agapanthus) 
and  Rouen  (Rostow)  hastened  to  proclaim  that  the  Negligence 
Clause  only  covered  the  nautical  fault,  and  the  Tribunal  of 
Marseilles  revolting  against  the  Court  of  Aix  in  the  judgment  of 
the  Bryn  Gtas,  adopted  in  the  case  of  the  Itidra  its  precedent 
restrictive  judgment  of  the  Negligence  Clause.  This  revolution 
of  French  jurisprudence  has  been  without  doubt  the  most  striking 
effect  of  the  Harter  Act. 

Another  consequence  was  to  decide  the  forfeiture  of  every 


(     **4     ) 

exoneration  clause  dealing  with  commercial  fault  for  any  vessel 
bringing  an  American  cargo  into  France. 

It  is  in  consideration  of  Art  i  of  the  Harter  Act  that  the 
Havre  Tribunal  decided  6th  March,  1894,  the  non-validity  of  the 
clause  by  which  the  bill  of  lading  of  the  Manuka  stipulated  the 
irresponsibility  of  the  captain  for  obliteration,  errors,  insufficiency, 
and  absence  of  marks. 

The  case  of  the  Geargios  Michalinos  was  the  object  of  a  judg- 
ment of  the  Tribunal  of  Havre,  dated  30th  April,  1895,  of  the 
Rouen  Appeal  Court,  31st  July,  1895,  and  the  Court  of  Cassation, 
26th  May,  1897. 

They  laid  down  the  following  principles  : — 

I.  The  Harter  Act  concerning  goods  loaded  in  ports  in  the 
United  States  is  applicable  in  France,  and  can  be  pleaded  by 
transporters  of  goods  loaded  in  these  ports  with  reference  to  the 
American  law  shown  on  bills  of  lading. 

II.  By  application  of  Art  4  of  this  Act,  receivers  can  justly 
refuse  from  owners  goods  offered  them  without  the  marks  and 
numbers  indicated  on  the  bill  of  lading.  Owners  must  pay 
receivers  the  value,  and  can  only  escape  from  this  obligation  by 
proving  that  the  marks  and  numbers  have  been  rubbed  off  during 
the  voyage  by  perils,  accidents,  and  dangers  of  the  sea. 

III.  But  receivers  cannot  refuse  goods  forwarded  by  another 
boat  when  the  master's  receipt  accords  the  captain  the  faculty  of 
dividing  the  shipment,  because  the  clause  which  gives  the  captain 
this  right  is  perfectly  legal  even  under  the  American  law  of  13th 
February,  1893. 

IV.  The  effect  of  reversing  the  burden  of  proof  cannot  even 
be  accorded  to  the  Negligence  Clause  on  commercial  grounds. 
It  is  by  law  a  clause  without  value  as  imposed  by  Art  1  of 
the  Harter  Act,  and  can  produce  absolutely  no  effect 

Any  number  of  applications  of  Art  1  of  the  Harter  Act  can  be 
quoted. 

The  Tribunal  of  Rouen,   in   the  case  of  the  Imautn,   12th 
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December,  1896,  cancelled  a  clause  exonerating  the  owner  from 
all  responsibility  in  case  of  fire  on  board. 

The  Tribunal  of  Havre  decided,  2nd  March,  1898,  in  the  case 
of  the  Port  Hunter,  that  notwithstanding  any  clause  to  the  contrary 
the  owner  is  always  responsible  for  damage  to  cargo  by  rain.  . 

Let  us  quote  a  last  example  where  the  solution,  much  more 
questionable,  shows  clearly  the  difficulties  resulting  from  the 
application  of  the  Harter  Act 

The  owner  of  the  Benridge  especially  stipulated  that  the  stowage 
of  the  cargo  at  New  Orleans  should  take  place  under  the  super- 
intendence of  the  insurance  agent,  whose  certificate  of  good 
stowage  constituted  a  definite  discharge. 

The  judgment  of  the  Tribunal  of  Havre  of  the  22nd  March, 
1898,  in  citing  the  Harter  Act,  cancels  this  clause,  because  it 
might  lead  in  a  roundabout  way  to  cite  the  limitations  of  Art.  1. 

The  length  of  this  work  does  not  allow  us  here  to  enter  on  the 
criticism  of  the  manner  the  French  Courts  have  applied  the 
Harter  Act. 

It  is  advisable  to  mention  that  no  decision  has  been  given 
similar  to  the  Carib  Prince  or  to  the  Silvia  on  the  question  of 
hidden  flaws  in  the  vesseL 

On  the  other  hand  the  Harter  Act  exonerates  the  owner  from 
responsibility  for  nautical  faults  without  being  compelled  to  insert 
on  the  bills  of  lading  any  special  stipulation. 

It  would  be  important  to  know  if  the  French  tribunals  would 
accept  this  exoneration,  in  the  absence  of  any  clause,  for  instance 
in  the  case  of  stranding  by  a  false  movement 

It  seems  fair  that  the  owner  who  sees  himself  refused,  by  virtue 
of  the  Harter  Act,  the  application  of  the  Negligence  Clause  for  a 
commercial  fault  should  be  allowed  to  invoke  by  reciprocity  the 
principles  that  this  Act  has  enacted  in  his  favour. 

There  remains  the  question  of  private  International  law  which 
this  law  gives  birth  to. 

It  is  at  the  present  time  clearly  established  that  a  vessel  of  any 
nationality  arriving  in  France  from  America  is  governed  by  the 
Harter  Act,  but  what  rule  would  be  imposed  in  the  United  States 

Q 
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on  a  vessel  coming  from  France  ?  The  American  law,  the  law 
of  the  loading  port,  or  the  law  of  the  country  whose  flag  the  ship 
flies?  But  these  questions,  interesting  as  they  may  be,  would 
lead  us  too  far  outside  the  limits  of  this  memoir,  already  much  too 
long. 

We  take  the  right  of  dealing  with  this  in  a  special  study. 

We  only  wished  to  expose  here  the  important  part  the  Harter 
Act  has  played  in  the  most  recent  decisions  of  the  French  courts 
with  reference  to  the  Negligence  Clause. 

Foreign  Judgments. 

The  Chairman  :  There  was  left  over  from  yesterday  the  im- 
portant subject  of  Foreign  Judgments,  and  a  report  of  a  com- 
mittee on  that  matter  has  been  prepared. 

Mr.  G.  G.  Phillimore  (London),  as  Secretary  of  the  Special 
Committee  on  Foreign  Judgments,  read  its  report  as  follows : — 

Report  of  Committee. 

The  Committee  appointed  by  the  Executive  Council  on 
December  18th,  1895,  in  pursuance  of  the  resolutions  passed 
at  the  Brussels  Conference,  consisted  of:  His  Honour  Judge 
Raikes,  Q.C.,  LL.D.,  Chairman,  Professor  the  Marquis  A.  Corsi, 
Professor  Gabba,  Hon.  Judge  Peabody,  Dr.  Tomkins,  MM. 
Louis  Franck,  C.  Lachau,  H.  Brunard,  E.  Clunet,  J.  G.  Alexander, 
E.  Rolin,  F.  R.  Coudert,  and  G.  G.  Phillimore  (Secretary),  with 
power  to  add  to  their  number. 

The  Committee  have  issued  a  Report  which  will  be  found  in 
last  year's  Report  of  the  Association,  summarising  the  progress 
made  with  this  subject  by  the  Association  since  1877,  and  setting 
out  the  answers  to  their  questions  received  from  lawyers  of 
various  countries,  giving  a  general  view  of  the  existing  legislations 
on  the  execution  of  foreign  judgments.  The  Committee  regrets 
that  it  has  been  unable  up  to  the  present  to  carry  out  the 
remainder  of  its  task,  namely,  the  preparation  of  uniform  rules 
for  ascertaining  the  jurisdiction  of  the  Court  which  has  given  the 
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judgment ;  but  it  hopes  that,  after  an  exchange  of  views  on  the 

ubject  between  lawyers  of  different  countries,  it  may  be  able 

to  formulate,  for  consideration  at  the  next  Conference  of  the 

Association,  some  rules  likely  to  obtain  general  acceptance  on 

this  point,  following  the  outlines  of  those  submitted  by  the  then 

Committee  to  the  Milan  Conference  of  1883. 

The  Committee    has,   however,    been    favoured    by    Mr.   J. 

Alderson  Foote,   Q.C.,  of  London,  author    of   a    well-known 

work  on  '  Private  International  Law '  (London,  1873),  with  a 

paper  containing  valuable  suggestions  which,  in   the  regretted 

absence  of  its  author,  the  Committee  begs  to    present  to  the 

Conference. 

Signed,  by  Order  of  the  Committee, 

George  G.  Phillimore, 

Hon.  Secretary. 
August,  1899. 

Mr,  Phillimore  added :  I  may  also  say  that  we  have  reason 
to  believe  that  Mr.  Foote  may  be  willing  to  act  as  chairman  of 
our  committee  during  the  following  year,  and  we  hope  that  if  we 
are  able  to  meet  at  Rouen,  in  August  of  next  year,  we  shall  then 
have  finished  the  work  we  were  entrusted  with  by  the  Brussels 
Conference  of  1895. 

The  Report  was  received. 

The  following  paper  by  Mr.  Foote  was  then  presented  and 
directed  to  be  printed  in  the  proceedings. 

Notes  upon  some  Incidental  Questions  arising  out  of 
the  subject  of  foreign  judgments. 

The  subject  of  Foreign  Judgments,  and  the  means  of  obtaining 
their  recognition  and  enforcement  in  all  civilized  States,  has  lately 
received  considerable  attention  from  the  International  Law  Asso- 
ciation. In  particular,  it  was  the  subject  of  discussion  at  the 
Brussels  Conference  in  1893,  when  the  rules  which  had  previously 
been  formulated  at  Milan  were  again  brought  before  the  members 
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of  the  Association,  and  resolutions  were  passed  inviting  the 
Governments  of  the  States  concerned  to  adopt  these  rules  either 
by  treaty  or  legislation.  These  rules  in  their  origin  purported  to 
be  "bases  for  an  international  consensus  to  be  arrived  at  with 
regard  to  the  execution  of  foreign  judgments  upon  civil  and 
commercial  questions";  but  in  fact  they  have  taken  the  em- 
bryonic form  of  a  code  upon  the  subject,  and  it  will  be  convenient 
to  reproduce  them  here,  adopting  the  English  translation  which 
appeared  in  the  Journal  of  the  Association.  It  is  proposed  in 
these  notes,  without  reopening  questions  either  of  phraseology  or 
substance,  which  have  been  fully  debated  elsewhere,  to  make 
some  observations  on  certain  incidental  matters  which  have 
hitherto  received  less  attention. 

Rules. 

i.  The  judgment  must  have  emanated  from  a  competent 
tribunal. 

2.  The  parties  must  have  been  duly  cited. 

3.  If  judgment  was  pronounced  by  default,  the  party  against 
whom  it  was  pronounced  must  have  been  made  aware  of  the 
action,  and  had  the  opportunity  of  defending  himself 

4.  The  judgment  must  not  contain  anything  contrary  to  the 
morality,  the  order,  or  the  public  law,  of  the'  State  in  which  it  is 
to  be  enforced. 

5.  The  judgment  must  have  become  executory  in  the  country 
in  which  it  was  pronounced. 

6.  The  tribunal  applied  to  to  grant  execution  of  the  judgment 
must  not  enter  into  the  merits,  but  solely  inquire  into  the  exist- 
ence of  the  above-mentioned  legal  conditions. 

7.  A  foreign  judgment  which  fulfils  these  conditions  should 
produce  the  same  effect  as  a  domestic  judgment,  whether  its 
execution  be  sought,  or  whether  it  be  relied  on  as  res  judicata. 

8.  The  form  and  means  of  execution  should  be  regulated  by 
the  law  of  the  country  in  which  execution  is  sought 

A. — Rule  1. — The  first  of  these  rules  was  regarded  by  the 
Brussels  Conference  as  requiring  some  international  agreement 
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sis  to  the  competence  of  the  tribunal — in  other  words,  as  to  the 
essentials  of  jurisdiction.  It  must  not  be  forgotten  that  the  opera- 
tion of  these  rules  is  not  intended  to  be  confined  to  the  simplest 
form  of  judgment,  in  which  the  defendant  has  been  ordered  to 
pay  an  ascertained  sum  of  money;  nor  is  the  recognition  of 
foreign  judgments  to  be  limited  to  the  enforcement  of  such  an 
order.  The  reference  to  the  thorny  subject  of  res  judicata  in  the 
seventh  rule  shows  that  this  limited  interpretation  of  the  rules  is 
not  desired  or  proposed.  It  would,  therefore,  be  insufficient,  for 
example,  to  provide  that  the  tribunal  shall  be  deemed  competent 
in  all  cases  whether  it  had  jurisdiction  over  the  defendant  by  reason 
of  his  presence  within  its  territorial  limits,  except  in  cases  relating 
to  foreign  immovables.  In  many  cases,  such  as  those  of  judg- 
ments decreeing  divorce  or  judicial  separation,  it  is  generally 
deemed  necessary  to  the  validity  of  the  decree  that  the  parties 
should  have  been  at  the  date  of  the  suit  domiciled  within  the 
jurisdiction  of  the  tribunal.  In  some  cases,  as  in  adjudications 
of  bankruptcy,  the  domicil  of  the  bankrupt  is  of  little,  if  any, 
importance,  so  far  as  any  extra-territorial  operation  of  the  decree 
is  concerned.  In  the  case  of  judgments  in  rem,  the  question  of 
jurisdiction  depends  almost  entirely  upon  the  local  situation  of 
the  subject-matter,  rather  than  upon  the  presence  or  the  domicil 
of  the  parties.  To  provide  for  all  these  cases  would  require  a 
treatise,  rather  than  a  code,  upon  which  international  agreement 
could  scarcely  be  hoped  for.  It  seems  necessary,  therefore, 
either  to  narrow  the  operation  of  the  rules  by  defining  "judg- 
ment" to  its  limited  and  primary  sense  of  a  judgment  for  the 
payment  of  money;  or  alternatively,  to  express  more  clearly  in 
the  first  rule  what  is  meant  by  the  competence  of  the  tribunal. 

It  is  suggested  that  the  latter  is  the  preferable  course,  and  that 
the;  first  rule  might  usefully  be  expanded  in  some  such  form  as 
the  Allowing — 

"  Rule  i.  A  foreign  judgment,  in  order  to  obtain  enforce- 
ment or  recognition  in  another  state,  must  emanate  from  a 
tribunal  which  had  jurisdiction  to  pronounce  it  according  to 
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the  principles  of  international  law  recognized  in  the  Court 
applied  to." 

It  is  submitted  that,  in  practice,  the  question  of  the  jurisdiction 
of  the  adjudging  Court  will  always  be  examined  by  any  foreign 
tribunal  before  whom  a  judgment  is  brought;  and  that  no  useful 
purpose  will  be  served  by  attempting  to  codify  the  principles 
upon  which  such  examination  should  proceed. 

B.  There  is,  however,  a  matter  upon  which  international  agree- 
ment is  certainly  desirable  and  practicable,  and  which  is  logically 
antecedent  to  the  question  directly  dealt  with  by  the  Brussels 
Conference.  Before  a  foreign  judgment  can  be  executed,  it  must 
be  obtained,  and  for  this  purpose  it  appears  essential  that 
there  should  be  a  universal  right  of  suing  a  defendant  in  any 
state  in  which  he  may  be  found  residing,  without  regard  to  domicil 
or  nationality,  either  of  the  plaintiff  or  of  the  defendant,  and  that 
no  unnecessary  difficulties  should  be  placed  in  the  way  of  a  foreign 
plaintiff,  who  desires  to  have  recourse  to  the  forum  of  the 
defendant  The  following  is  suggested  as  a  rule  capable  of 
universal  adoption. 

"  Any  person  resident  or  present  in  a  state  may  be  sued  in 
the  Court  of  such  state  on  any  cause  of  action  not  affecting 
foreign  immovables  by  a  plaintiff  of  any  nationality  or 
domicil.  The  plaintiff  shall  be  deemed  to  have  submitted 
to  the  jurisdiction  for  all  purposes  of  the  suit  including 
defences  arising  from  set-off  or  counter-claims,  and  may  be 
required  to  give  security  for  costs  and  for  his  obedience 
to  the  orders  or  judgment  of  the  Court  made  or  given 
in  the  suit. 

This  expresses  substantially  the  English  rule,  except  that  I  am 
not  aware  of  any  case  in  which  security  has  been  ordered  for  more 
than  the  costs  of  the  action.  In  France,  on  the  other  hand,  it 
appears  from  Cod.  Civ.  sects.  14,  15,  that  an  alien  can  only  be 
sued  in  a  French  Court  by  a  French  subject,  although  such  alien 
may  be  domiciled  and  actually  resident  in  France.     Cases  where 
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the  intending  plaintiff  has  been  authorised  by  decree  to  establish 
a  French  domicil  seem  to  be  exceptions  (sect  n).  It  may  be 
pointed  out,  in  illustration  of  the  necessity  for  this  rule,  that  the 
Courts  of  the  state  in  which  a  defendant  is  found  residing  are  the 
only  Courts  able  to  compel  such  defendant  to  give  discovery,  or  to 
command  his  attendance  as  a  witness  at  the  trial  Without  this 
means  of  procuring  evidence,  a  plaintiff  might  often  be  unable  to 
establish  his  case,  to  say  nothing  of  the  probability  that  the  Courts 
of  no  other  state  would  have  jurisdiction  to  entertain  the  suit  at 
all.  The  further  consideration,  that  a  defendant  may  have  no 
property  on  which  to  lay  execution,  except  where  he  resides, 
becomes  of  minor  importance  if  an  international  agreement  as  to 
the  execution  of  foreign  judgments  is  finally  concluded.  But  if 
the  Courts  of  all  states  are  to  be  open  for  the  purpose  of  enabling 
aliens  (amongst  others)  to  enforce  judgments,  it  is  submitted 
that  they  should  also  be  open  for  the  purpose  of  such  judgments 
being  obtained. 

C.  Closely  connected  with  the  subject  which  has  just  been 
glanced  at  is  the  so-called  plea  of  lis  alibi  pendens ',  when  suits 
between  the  same  parties  in  relation  to  the  same  subject-matter 
are  proceeding  in  more  than  one  state  concurrently. 

The  view  taken  by  English  judges  is  that  lis  alibi  pendens  is 
not  a  plea  which  can  be  successfully  set  up,  except  where  the 
other  suit  is  pending  in  a  Court  of  concurrent  jurisdiction  in  the 
same  state.  (Ostell  v.  Lepage,  j  De  6.  &  S,  95,  105.  Orr 
Ewingv.  Orr  Ewing,  22  Ch.  D.  456,  469.)  According  to  the 
same  authorities,  the  English  Court  will  stop  a  suit  from  going  on 
in  England,  vexatiously  and  unnecessarily,  when  all  questions  can 
be  decided  in  a  pending  suit  by  a  competent  tribunal  elsewhere. 
Cases  in  which  the  English  Courts,  acting  in  personam,  have 
restrained  a  plaintiff  from  proceeding  with  a  foreign  suit,  are 
common  enough ;  and  in  some  circumstances  an  order  will  be 
made  upon  a  plaintiff  to  elect  with  which  action  he  will  proceed 
(McHenry  v.  Lewis,  22  Ch.  D.  397) ;  but  it  must  be  established 
that  the  double  litigation  is  vexatious  or  oppressive,  and   the 
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mere  fact  that  a  foreign  suit  is  proceeding  is  not  sufficient 
(Peruvian  Guano  Co.  v.  Bockwoldt,  23  Ch*  D.  225*  233).  Theoreti- 
cally, one  suit  or  the  other  ought  to  be  stayed ;  but  in  practice  all 
Courts  are  inclined  to  think  that  the  superfluous  litigation  is  the 
litigation  abroad,  and  not  that  which  is  conducted  before  them- 
selves. Mr.  Piggott,  in  his  treatise  on  Foreign  Judgments,  cites 
one  instance  in  which  the  English  Court  ordered  the  English  suit 
to  stand  over  {Elliott  v.  Minto,  6  Madd.  18) ;  but  the  merit  of 
this  self-sacrifice  is  lessened  when  it  is  observed  that  the  suit  in 
question  related  to  Scotch  lands,  with  which  the  English  Court  was 
really  incompetent  to  deal  It  must,  no  doubt,  be  a  matter  for 
the  discretion  of  each  Court  to  decide  which  suit,  that  abroad  or 
that  at  home,  is  the  most  fitting  to  survive ;  but  the  result  must 
be  unfortunate  when  each  Court  attempts  to  stop  the  foreign  suit, 
and  to  proceed  with  its  own.  Bonijudicis  est  ampliare  juristic- 
tionem  is  an  excellent  maxim  in  its  place ;  but  it  is  suggested  that 
the  attention  of  the  members  of  the  International  Law  Association 
may  profitably  be  directed  to  passing  a  better  rule  for  this  difficult 
subject  It  would  probably  be  a  step  in  the  right  direction  to 
endeavour  to  obtain  international  acceptance,  at  any  rate  in 
theory,  for  the  English  rule  as  stated  above. 

D.  Lastly,  the  writer  desires  to  point  out  that  the  seventh  of  the 
above  rules  needs  further  elucidation  and  definition.  It  should 
be  definitely  decided  either  that  a  foreign  judgment  does,  or  that 
it  does  not,  operate  as  a  merger  of  the  original  cause  of  action. 
The  present  English  practice  of  allowing  a  fresh  action  on  the 
original  cause  of  action  should  be  expressly  dealt  with.  Logically, 
it  should  be  abandoned ;  and  a  defendant  should  be  entitled  to 
plead  as  a  conclusive  answer  to  a  claim,  either  that  a  judgment 
has  been  given  in  his  favour  by  a  foreign  Court  having  jurisdic- 
tion to  determine  the  matter,  or  that  judgment  in  like  manner  has 
been  given  against  him.  The  plaintiff,  in  short,. should  have  only 
one  procedure  open  to  him — that  of  executing  the  foreign  judg- 
ment- As  to  the  time  within  which  such,  judgment  should  be 
executed,  it  is  generally  recognised  that  statutes  of  limitation  are 
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part  of  the  lex  fori.  It  is  plain,  however,  that  foreign  judgments 
should  be  put  on  an  equal  footing  with  domestic  judgments 
in  this  particular.  In  England  this  is  not  at  present  the  case. 
An  English  judgment  can  be  enforced  up  to  twelve  years,  subject 
to  the  leave  of  the  Court  after  six  years,  A  foreign  judgment 
is  regarded  as  equivalent  to  a  simple  contract,  and  cannot  be 
enforced  at  all  after  six  years  (JDupleix  v.  De  Ravens,  2  Vera.  540). 
So  far  as  this  discrepancy  is  concerned,  it  would  seem  to  be  suffi- 
cient to  provide  that  any  judgment,  when  once  admitted  to 
execution  by  the  Court  of  a  foreign  state,  should  have  the  same 
validity  and  effect  as  a  judgment  of  such  Court  itself;  and  that  it 
might  be  admitted  to  execution  so  long  as  it  was  executory  or 
capable  of  being  executed  in  the  state  from  whose  tribunals  it 
proceeded. 

The  language  of  this  rule  suggests  one  more  important  topic 
which  has  assumed  considerable  gravity  in  England  by  reason  of 
a  decision  of  the  Court  of  Appeal  in  1890  (Vadala  v.  Lawcs, 
25  Q.  B.  D.  310).  .Domestic  judgments  are  examinable  and  may 
be  set  aside  for  fraud,  and  a  foreign  judgment,  if  it  is  to  have  the 
same  effect  as  a  domestic  judgment,  is  also  so  examinable.  In 
the  case  cited,  the  allegation  against  the  foreign  judgment  was 
that  it  had  been  obtained  "  by  fraudulently  concealing  from  the 
Italian  Courts  the  true  transactions,  and  by  inducing  the  (Italian) 
Courts  to  believe  "  matters  in  issue  in  the  Italian  action.  It  is 
obvious  that  this  involved  a  re-trial  of  the  merits,  and  the  English 
Court,  in  fact,  decided  that  this  could  be  done,  if  it  was  necessary 
for  the  purpose  of  proving  the  fraud  alleged.  It  is  not  suggested 
that  this  was  a  wrong  decision  according  to  English  law,  indeed, 
a  previous  judgment  of  the  same  Court  (Abouloff  v.  Oppenheimer, 
10  Q.  B.  Dl  295)  had  gone  nearly  as  far,  though  not  in  language 
as  free  from  ambiguity.  What  the  writer  desires  to  point  out  is 
that  the  whole  doctrine  of  a  foreign  judgment  being  conclusive  on 
the  merits,  is  attacked  by  the  principle  declared  iii  these  cases. 
An  unsuccessful  defendant  has  only  to  allege  that  the  plaintiff  in 
the  foreign  Court  gave  false  evidence,  or  suppressed  information 
which  he  ought  to  have  disclosed,  in  order  ta  obtain  what  is 
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practically  a  new  trial,  and  the  proportion  of  cases  in  which  a 
defendant  is  able  and  ready  to  make  such  an  allegation  must  be 
very  large.  The  acceptance  of  this  doctrine  is  now  the  real 
difficulty  in  the  way  of  those  who  seek  a  sure  and  speedy  way  of 
executing  foreign  judgments ;  and  so  long  as  it  remains  unshaken 
rules  will  be  codified  and  recommended  in  vain. 

The  writer  suggests,  with  diffidence,  that  though  every  judg- 
ment should  be  examinable  for  fraud,  the  examination  should  be 
by  the  Court  from  which  the  judgment  proceeded,  and  by  that 
Court  alone.  It  may  be  assumed  that  there  is  no  civilised  state 
which  refuses  relief  in  such  a  case,  either  by  appeal,  or  by  an 
application  for  a  new  trial,  or  by  an  action  to  set  aside  the 
judgment.  If  such  relief  has  been  applied  for  and  refused,  or  if 
the  time  within  which  the  application  could  have  been  made  has 
elapsed,  it  is  not  easy  to  see  why  a  foreign  court  should  assume 
a  responsibility  which  does  not  belong  to  it.  It  is  suggested  by 
Mr.  Piggott,  in  his  work  on  Foreign  Judgments  (and  ed.  1884, 
p.  108),  that  if  the  fraud  alleged  is  such  that  it  would  constitute  a 
ground  of  appeal  in  the  state  where  the  judgment  was  pronounced, 
the  Court  applied  to  for  execution  ought  not  to  investigate  it 
The  case  of  Vadala  v.  Lawes  had  not  then  been  decided,  and  it 
is  to  be  feared  that  in  English  Courts,  at  any  rate,  the  doctrine 
which  Mr.  Piggott  condemns  is  now  too  firmly  established  to  be 
shaken  except  by  the  Legislature. 

J.  Alderson  Foote. 
3  Temple,  August  2,  1899. 

The  Chairman:  Before  we  go  further,  I  think  opportunity 
should  be  afforded  for  the  discussion  of  the  paper  presented  by 
Mr.  Wheeler.  Is  there  any  discussion  of  that  paper?  If  not,  I 
will  announce  that  the  only  remaining  subject  on  the  programme 
for  to-day  is  "  Discussion  of  the  Papers  on  the  Immunity  of  Private 
Property  from  Capture  at  Sea  during  War,"  which  was  left  over 
from  yesterday. 

Mr.  Charles  H.  Butler  :  I  understand,  Mr.  Chairman,  that  a 
resolution  by  our  friend  Mr.  Kirlin  was  submitted  to  the  Secretary 
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to  be  read  on  that  subject,  simply  referring  it  to  a  committee 
similar  to  the  other  committee  which  has  been  suggested,  and  as 
the  papers  of  myself  and  Mr.  Barclay  are  somewhat  opposite  in 
their  views,  and  it  would  require  a  long  period  of  discussion  to 
consider  them,  I  would  suggest  that  the  motion  to  commit  might 
properly  be  made  in  regard  to  them. 

Judge  Addison  Brown  :  I  had  in  mind  a  motion  to  commit, 
but  when  the  Chair  called  the  matter  up  I  supposed  there  would 
be  some  discussion  and  so  I  did  not  make  my  motion.  Now, 
however,  I  will  move  that  the  matter  be  submitted  to  a  special 
committee,  together  with  the  papers  read  by  Mr.  Butler  and  Mr. 
Barclay. 

The  motion  was  seconded  by  Mr.  Rirlin,  and,  on  being  put  to 
the  meeting,  was  adopted. 

The  Conference  adjourned. 

SEPTEMBER  2ND,  1899,  10  a.m. 

The  President  having  called  the  Conference  to  order,  Mr. 
G.  G.  Phillimore  read  the  minutes  of  yesterday's  meeting  which 
were  read,  approved,  and  signed  by  the  President 

The  President  announced  that  the  following  gentlemen  had 
been  appointed  by  the  Executive  Council,  and  it  was  hoped  would 
serve  upon  the  three  Committees  agreed  to  by  the  Conference. 

Committee  of  The  Hague  Conventions. 

For  the  United  States  t 

Hon.  Judge  Simeon  E.  Baldwin,  New  Haven,  Con- 
necticut 
Pro£  Theodore  S.  Woolsey,  New  Haven,  Connecticut 
Prot  Henry  St.  George  Tucker,  Lexington,  Va. 
Hon.  Everett  P.  Wheeler,  New  York. 
Prof.  Henry  Wade  Rogers,  Evanston,  III 
Rev.  Dr.  Charles  A.  Stoddard,  New  York- 
Mr.  Cephas  Brainerd,  New  York. 
Mr.  Benj.  F.  Trueblood,  LL.D.,  Boston,  Mass. 
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For  Great  Britain : 

The  Hon.  Sir  Walter  G.  F.  Phillimorb,  Bart.,  London. 

Dr.  W.  Evan6  Darby,  London. 

Mr.  A.  F.  Morgan,  Leamington. 

Mr.  J.  G.  Alexander,  Tunbridge  Wells. 

For  France : 

Mr.  Thomas  Barclay,  Chairman  of  the  British  Chamber 

of  Commerce,  Paris. 
M.  Jacques  Dumas,  Procureur  de  la  Republique,  RitheL 

For  Belgium : 

M.  Edouard  Rolin,  Advocate,  Brussels. 

For  Italy : 

The  Marquis  Corsi,  Professor  of  International  Law, 
Pisa. 

For  Sweden : 

Dr.  S.  A.  Hetjlund,  Gothenburg. 

For  Germany : 

Senator  Dr.  Max  Predohl,  Hamburg. 

Chairman : 

Sir  Walter  G.  F.  Phillimore. 

Secretary: 

Mr.  J.  G.  Alexander. 

Committee  on  Marine  Insurance. 

For  the  United  States : 

Hon.  Judge  Addison  Biiowir,  New  York. 
Mr.  Robert  D.  Benedict,  New  York. 
Mr.  E.  T.  Gourlib,  New  York. 
Mr.  Wilmhelminus  Myndrrsb,  New  York. 
Mr.  H.  a  Ward,  New  York.  . 

Mr.  J.  Parker  Kirlin,  New  York.  . 

.   Mr.  E.  P.  Carver,  Boston. 
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Committee  on  the  Immunity  of  Private  Property  at  Sea  from 
Capture  during  War. 

For  the  United  States : 

Mr.  Citarles  tt.  Butler  (New  York). 
Mr.  Harrington  Putnam  (New  York). 
Mr.  Julian  T.  Davis  (New  York). 

At  the  request  of  the  President  the  Hon.  Judge  Baldwin 
resumed  the  chair. 

The  Rhodian  Law. 

Mr.  Robert  D.  Benedict  (New  York)  read  the  following 
paper : — 

The  Historical  Position  of  the  Rhodian  Law. 

When  Martin  Routh,  who  was  for  many  years  President  of 
Magdalen  College  in  Oxford,  was  in  the  ninety-second  year  of  his 
age,  a  friend  once  said  to  him,  "  Every  studious  man,  in  the  course 
of  a  long  and  thoughtful  life,  has  had  occasion  to  experience  the 
special  value  of  some  one  axiom  or  principle.  Would  you  mind 
giving  me  the  benefit  of  such  a  word  of  advice  ?  " 

To  which  President  Routh's  answer  was,  "  I  think,  sir,  if  you 
care  for  the  advice  of  an  old  man,  sir,  you  will  find  it  a  very  good 
practice,  sir,  always  to  verify  your  references ,  sir." 

This  paper  is  the  result  of  a  following  of  that  advice  of 
President  Routh. 

My  attention  having  been  called  to  the  statements  which  have 
been  made  by  various  authors  as  to  the  Maritime  Laws  of  the 
Rhodians,  and  having  undertaken  to  verify  the  references  by 
which  those  statements  have  been  supported,  I  have  been 
brought  to  a  conclusion  upon  two  important  points,  which  was 
to  me  a  very  surprising  one. 

And  first,  as  to  the  existence  of  any  Maritime  Laws  of  the 
Rhodians. 
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Niels  Horrebow,  the  historian  of  Iceland,  as  you  may  remember, 
began  and  closed  his  chapter  on  the  snakes  of  Iceland  with  the 
single  statement,  "  There  are  no  snakes  in  Iceland."  So  I  might 
almost  begin  to  say  in  reference  to  the  laws  of  the  Rhodians,  by 
saying*  "  There  are  no  laws  of  the  Rhodians  in  existence." 

That  Rhodes  at  some  time  in  her  history  had  a  maritime  law, 
seems  to  be  fairly  shown.  Strabo  says  that  Rhodes  had  an 
admirable  system  of  law.  And  with  the  naval  power  which  she 
exercised  and  the  maritime  commerce  which  she  carried  on,  there 
would  naturally  have  been  a  maritime  part  of  that  system  of  law. 
And  there  is  also  one  high  authority,  of  which  I  shall  speak  later, 
which  mentions  the  "  Rhodian  Law  concerning  nautical  af&irs." 
But  the  first  conclusion  to  which  my  investigations  have  brought 
me,  is  that,  if  we  would  speak  accurately,  we  must  say  that  we 
know  one  sentence,  and  only  one,  which  was  a  part  of  the 
Rhodian  Maritime  Law.  And  not  only  does  our  knowledge  of 
what  that  law  was  end  with  that  one  sentence,  but  we  have  no 
knowledge  whether  there  ever  was  a  Code  of  Maritime  Law  of 
which  it  formed  a  part 

And  the  second  conclusion  is  that  our  knowledge  of  any 
adoption  of  the  Rhodian  Law  into  the  law  of  Rome  also  ends  with 
that  sentence. 

There  are  many  eminent  authorities  who  have  reached  very 
different  conclusions  from  these.  The  list  is  altogether  too  long 
to  be  given  in  full     I  will  here  mention  only  three. 

The  earliest  of  the  three  is  the  learned  Selden,  who  published 
in  1635  his  Mare  Clausum,  or  '  Closed  Sea,'  a  work  written  to 
prove  the  rightful  dominion  of  England  over  the  seas  about  her, 
as  to  which  dominion  England  had  high  controversy  with  Holland. 
He  says,  "  The  Sea  Laws,  which  were  used  and  in  full  force  and 
virtue  in  both  the  empires,  were  borrowed  from  the  Rhodians, 
and  put  into  the  Digests  of  Justinian.  Saith  the  Emperor 
Antonius  to  Eudaemon  of  Nicomedia, '  Lege  Rhodiorum  decid- 
antur  lites  nauticae.'  'Let  suits  about  navigation  be  decided 
according  to  the  Law  of  the  Rhodians.'  And  by  the  testimony 
of  Constantinus  Harmenoboulas,  a  judge  of  Thessalonica,  they 
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are  the  most  ancient  of  all  sea  laws  that  have  not  been  lost 
They  were  taken  into  use  among  the  Romans  from  the  time 
of  Tiberius.  Their  beginnings  are  placed  about  the  reign  of 
Jehosaphat" 

From  Selden's  '  Mare  Clausum '  I  come  by  one  long  step  to 
the  present  century,  and  quote  from  two  authors,  one  English  and 
one  American. 

Park,  in  his  Introduction  to  his  work  on  Marine  Insurance,  at 
page  48,  says  that  the  Rhodians  were  <(the  first  legislators  of  the 
sea,  and  promulgated  a  system  of  marine  jurisprudence  to  which 
even  the  Romans  themselves  paid  the  greatest  deference  and 
respect,  and  which  they  adopted  as  the  guide  of  their  conduct  in 
naval  affairs.  These  excellent  laws  not  only  served  as  a  rule  of 
conduct  to  the  ancient  Maritime  States,  but,  as  will  appear  from 
an  attentive  comparison  of  them,  have  been  the  basis  of  all 
modern  regulations  respecting  navigation  and  commerce.  The 
time  at  which  these  laws  were  compiled  is  not  precisely  ascer- 
tained, but  we  may  reasonably  suppose  it  was  about  the  time 
when  the  Rhodians  first  obtained  the  sovereignty  of  the  seas,  which 
was  nine  hundred  and  sixteen  years  before  the  era  of  Christianity." 

And  Mr.  Erastus  C.  Benedict,  in  his  American  Admiralty, 
published  in  1850,  when  speaking  of  the  various  codes  and 
systems  of  Maritime  Law,  mentions  at  Section  179,  the  Maritime 
Law  of  the  Rhodians,  and  says :  "  This  is  the  most  ancient  code 
of  maritime  law.  It  was  promulgated  about  nine  hundred  years 
before  the  Christian  Era,  and  about  seventy  years  after  the  time 
of  Solomon.  These  laws,  being  founded  upon  natural  justice, 
entered  largely  into  the  maritime  legislation  of  all  the  commercial 
nations  of  antiquity  of  whose  laws  we  have  any  knowledge.  They 
were  generally  received  in  the  Mediterranean,  and  Greece  and 
Rome  acknowledged  their  authority.  In  the  time  of  Julius  Caesar 
and  of  Augustus,  the  distinguished  jurisconsults  Ofilius,  Labeo, 
and  Labinus,  adopted  them,  especially  in  cases  of  jettison ;  and 
the  Emperors  Claudius,  Vespasian,  Trajan,  Adrian,  and  Antoninus, 
confirmed  those  laws,  and  directed  that  all  cases  of  maritime 
commerce  should  be  decided  according  to  them. 


(      240      ) 

The  references  by  which  Mr.  Benedict  sustained  the  statements 
as  to  the  Rhodian  Law  which  I  have  quoted,  are  the  following : 
The  French  Encyclopedic  de  F  Academic ;  Justice's  '  Sea  Laws,' 
published  about  the  year  1700;  Brown's  'Civil  Law';  Boulay 
Pat/s  '  Maritime  Law ' ;  Pardessus' '  Maritime  Law  and  Kent's ' 
1  Commentaries ' ;  one  American,  two  English,  and  three  French 
authorities. 

A  verification  of  those  references  shows  that  all  of  these  au- 
thorities refer  to  a  book  bearing  the  title  of '  Rhodian  Law,'  or 
'  Nautical  Law  of  the  Rhodians,'  which  was  first  put  in  print  in  the 
year  1596,  and  of  which  there  are  several  earlier  manuscripts,  one 
of  which  bears  the  date  of  1478. 

If  that  book  were  authentic,  the  claim  that  Rhodes  had  a 
maritime  code  would  have  in  it  a  sufficient  support.  But  as  to 
its  authority  there  is  an  absolute  contradiction  among  the  authors 
who  are  referred  to.  The  Encyclopedic  and  the  Sea  Laws 
fully  accept  it  And  Boulay  Paty  seems  to  consider  the  work 
authentic. 

But  Kent  says  that,  though  this  work  was  cited  as  genuine  by 
renowned  civilians,  "  it  has  since  been  discovered  and  declared 
by  equally  learned  jurists,  that  it  was  '  not  genuine,  but  spurious,' " 

Brown  calls  it  a  "mere  forgery  of  later  times,  unworthy  df 
notice  and  inapplicable  to  use."  And  Pardessus  throws  the  whole 
of  his  great  authority  against  its  genuineness. 

And,  after  verifying  all  references,  and  examining  all  authorities 
which  I  have  been  able  to  reach,  I  have  no  hesitation  in  agreeing 
with  their  view  that  the  work  is  spurious.  And,  that  being  so, 
I  have  no  hesitation  in  asserting  that,  strictly  speaking,  there  are 
no  Rhodian  laws  extant,  except  the  one  sentence  to  which  I  have 
referred ;  and,  moreover,  that  it  is,  to  say  the  least,  uncertain 
whether  the  maritime  law  of  the  Rhodians  was  ever  a  body  of 
statutes  enacted  by  Rhodian  Legislators,  properly  to  be  called  a 
code  of  Maritime  Law. 

I  propose  to  discuss  briefly  the  authenticity  of  that  so-called 
"  Nautical  Law  of  the  Rhodians,"  and  to  bring  together  some  of 
the  reasons  why  it  is  now  generally  conceded  that  it  has  no  claim 
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to  authenticity  as  a  Statute  of  Rhodes,  or  even  as  a  statement  of 
what  were  really  adopted  and  practised  at  Rhodes,  as  rules  of 
Maritime  Law,  or  as  usages  of  the  sea.  And  I  will  ask  you  to  bear 
in  mind  that,  according  to  historians,  the  period  of  the  prominence 
of  Rhodes  in  maritime  affairs  was  the  three  or  four  centuries  pre- 
ceding the  Christian  era.  Cicero,  in  his  Oration  on  the  Manilian 
Law,  uses  these  words :  "  I  do  not  speak  of  the  Rhodians,  whose 
naval  discipline  and  naval  renown  has  lasted  even  to  our  recol- 
lection? speaking  of  it  as  a  matter  not  of  then  present  existence, 
but  of  the  past,  though  comparatively  the  recent  past 

Pardessus  prints  this  work  called  "Nautical  Law  of  the 
Rhodians "  in  his  *  Loix  Maritimes.'  He  tells  us  that  he  had 
compared  the  first  imprint  of  it  with  three  manuscript  copies  of 
it  in  the  Royal  Library  of  France;  and  he  accompanies  the 
Greek  text  with  a  Latin  translation,  correcting  and  improving 
previous  translations.  And  it  is  from  an  fexamination  of  this 
copy,  as  well  as  the  discussion  of  it  by  him  and  other  authors, 
that  the  reasons  against  its  authenticity  are  drawn. 

As  to  its  being  a  Statute — a  Code  drawn  up  by  the  Rhodians — 
there  is  not,  as  far  as  I  can  see,  a  particle  of  evidence  that  it  is 
such.  It  does  not  even  pretend  to  be  such.  It  is  composed  of 
three  parts,  or  rather  a  prologue  and  two  parts,  the  whole  bearing 
the  title,  *  Fragments  Pertaining  to  Nautical  Affairs  which  are 
commonly  called  the  Nautical  Law  of  the  Rhodians.'  "  Commonly 
called  ! "    The  very  title,  you  see,  makes  no  claim  to  authenticity. 

Passing  for  the  present  the  prologue,  the  first  of  these  two  parts 
bears  the  title,  "  Heads  of  the  Nautical  Law,"  followed  by  nine- 
teen different  subjects,  then  the  title  "  Nautical  Law,"  followed  by 
nineteen  short  articles  on  those  subjects. 

The  second  of  these  two  parts  bears  this  title,  "  Heads  of  the 
Nautical  Law  of  the  Rhodians,"  which  heads  follow,  fifty-one  in 
number,  after  which  comes  the  title,  "Maritime  Law  of  the 
Rhodians  selected  out  of  the  Eleventh  Book  of  the  Digests," 
followed  by  fifty-one  sections  relating  to  those  heads. 

It  does  not  say  what  Digests  are  referred  to.  But  it  is  to  be 
presumed  that  the  Digests  of  Justinian  were  intended.     At  any 
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r$Lte,  no  other  Digests  are  known  from  which  the  selection  could 
have  been  made. 

Bynkershoek  says, "  Significantur  forte  quaedam  Digesta  Legum 
Rhodiorum.  Magis  est,  ut  ilia  farrago,  in  qua  de  rebus  omnino 
quibuscumque  disseritur,  videatur  esse  Digesta  ejusmodi  nugarum 
ex  quibus  illae  quas  diximus  Leges  Georgicae." 

I  may,  perhaps,  here  state  briefly  what  the  '  Digests '  are. 

The  Emperor  Justinian,  in  the  directions  which  he  gave  to 
Tribonian  for  the  preparation  of  them,  said,  "We  have  been 
encouraged  to  undertake  the  highest  and  fullest  emendation  of 
the  law,  and  to  both  collect  and  amend  all  Roman  jurisprudence 
and  to  exhibit  the  scattered  volumes  of  so  many  authors,  brought 
together  in  one  Codex,  a  thing  which  no  one  has  hitherto  dared 
to  hope  or  desire." 

This  work  was  undertaken  by  Tribonian  and  his  fellows ;  and 
the  result  was  that,  as  the  Third  Preface  stated,  they  had  "  brought 
together,  in  one  perspicuous  and  moderately-sized  compendium, 
the  determinations  of  the  ancient  jurisconsults,  which  amounted 
to  nearly  two  thousand  books  and  three  million  paragraphs." 
They  divided  their  work  into  Fifty  Books,  and  called  the  whole 
*  The  Digests  of  Pandects.' 

And,  if,  when  we  read  that  title,  '  The  Maritime  Law  of  the 
Rhodians  taken  out  of  the  Eleventh  Book  of  the  Digests,'  we  are 
to  assume  that  the  Digests  of  Justinian  are  meant,  we  meet  at 
once  a  most  suspicious  difficulty.  For  the  Eleventh  Book  of  the 
Digests  of  Justinian  does  not  contain  one  word  of  what  this  title 
declares  was  selected  from  it,  but  treats  of  entirely  different 
subjects. 

Pardessus,  however,  says  that  there  are  two  ancient  manuscripts 
of  this  so-called  Rhodian  Law,  in  which  it  is  stated  that  these 
fragments  are  selected  not  out  of  the  Eleventh,  but  out  of  the 
Fourteenth  Book  of  the  Digests,  which  is  in  fact  the  Book  of  the 
Digests  in  which  the  Rhodian  Law  is  mentioned.  This,  however 
does  not  remove  the  difficulty,  as  I  shall  presently  show. 

But,  whether  we  are  to  read  this  title  as  stating  that  the  matter 
was  selected  out  of  the  Eleventh  or  the  Fourteenth  Book  of  the 
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Digests  of  Justinian,  how  could  any  one,  who  considered  the 
matter  carefully,  think  that  a  collection  of  sentences,  which  on  its 
face  is  stated  to  have  been  taken  out  of  the  Digests  of  the 
Emperor  Justinian,  was  properly  to  be  called  a  collection  of 
laws  passed  by  Rhodian  authority— a  code  framed  by  Rhodian 
legislators,  unless  the  Digests  stated  that  its  provisions  were 
provisions  of  Rhodian  Law.  Now  the  Digests  made  no  such 
statement,  but  a  contrary  one. 

Besides  this  mention  of  Rhodian  Law  in  the  title  of  the  second 
part  of  the  work,  it  is  also  mentioned  in  one  article  of  the  first 
part,  but  in  a  way  entirely  inconsistent  with  any  Rhodian  charac- 
ter of  the  work. 

Article  17  of  the  first  part  reads  as  follows:  "The  law  thus 
commands.  It  shall  not  be  lawful  to  put  in  writing  a  mutual 
agreement  for  transportation  by  sea,  with  security  and  without  the 
creditor's  risk.  But,  if  a  writing  shall  have  been  made  about  them, 
according  to  Rhodian  Law,  it  will  be  invalid.  But  the  things  which 
are  intrusted  to  those  journeying  through  fields  and  mountains, 
under  a  surety  and  without  risk,  can  be  reduced  to  writing." 

"  If  anyone,  having  received  money  on  interest,  shall  have  paid 
lawful  use  yearly,  and  after  eight  years  there  shall  happen  a 
jettison  or  fire  or  irruption  of  enemies,  there  is,  according  to 
Rhodian  law,  a  cessation  of  interest" 

This  mention  of  Rhodian  Law  is  of  itself  sufficient  to  show 
that  the  compilation  is  not  a  compilation  of  Rhodian  laws.  You 
may  search  all  the  Codes  which  have  afflicted  New  York  lawyers, 
and  you  will  nowhere  find  such  a  sentence  as  that  this  provision 
or  that  is  so  "  according  to  the  New  York  Code."  A  Statute  of 
another  State  might  use  such  language,  but  its  use  would  prove 
that  the  Statute  was  not  a  Statute  of  New  York.  And  so  those 
words,  "  according  to  Rhodian  Law  "  in  this  compilation  prove 
that  it  is  not  a  Rhodian  compilation. 

So  far  then,  we  find  in  the  first  part  of  this  so-called  Rhodian 
Law  only  such  a  mention  of  Rhodian  Law  as  is  utterly  incon- 
sistent with  a  Rhodian  character,  and  in  the  second  part,  a 
mention  of  Rhodian  Law  only  in  the  title,  which  title  also  states 
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the  source  of  the  provisions  of  that  part  to  be,  not  any  Rhodian 
authority,  but  the  Digests,  presumably  of  Justinian  ;  and  we  also 
find  that  that  statement  is  not  borne  out  by  the  facts,  because 
these  provisions  are  not  to  be  found  in  the  Eleventh  Book  of  the 
Digests ;  nor,  as  they  are  given,  are  they  to  be  found  anywhere  in 
the  Digests. 

Now  let  us  examine  the  Prologue.  We  shall  find  in  it  con- 
clusive evidence,  not  only  that  the  whole  is  no  Rhodian  Code, 
but  also  that  we  have  in  the  Prologue  a  fabrication  intended  to 
give  a  fictitious  authority  and  weight  to  the  parts  that  follow. 
For  this  examination  I  will  read  to  you  the  whole  Prologue  as  ii 
stands.     It  is  as  follows  : — 

"Nautical  Law  of  Rhodians,  which  the  most  sacred  Emperors  Tiberius. 
Hadrian,  Antoninus,  Pertinax,  Lucius,  Septimus,  Severus,  most  august  for  ever, 
have  decreed. 

"  Tiberius  Caesar  Augustus,  pontifex-maximus,  in  the  thirty -second  year  of 
his  tribunitial  power. 

"  When  sailors,  shipmasters  and  merchants  demanded  of  me  that  whatever 
things  happen  on  the  sea  should  come  into  contribution.  Nero  answering 
said,  '  Greatest,  Wisest,  Most  Serene  Tiberius  Caesar,  truly  I  think  it  is  in  no 
way  necessary  that  I  should  approve  of  the  things  which  are  proposed  by 
your  Majesty.  Send  to  Rhodes,  that  diligent  inquiry  may  be  made  about  the 
business  of  seafaring  men  and  merchants  and  passengers,  about  taking  cargo 
in  ships,  about  maritime  partnerships,  about  purchases  and  sales  of  vessels, 
and  hire  of  shipwrights  and  deposits  of  gold  and  silver  and  different  things.' " 

(Thus  far,  as  you  see,  we  have  the  Emperor  Tiberius  speaking 
in  his  own  person.  Now  the  Prologue  proceeds  in  the  third 
person.) 

•'When  Tiberius  had  included  all  these  things  in  a  decree  and  had  signed 
it,  he  delivered  it  to  Antonius,  most  illustrious  Consul,  and  to  other  consular 
men,  who  advised  him  in  that  fortunate  Rome,  the  crown  of  cities,  Laura 
and  Agrippinus  being  most  illustrious  Consuls. 

"By  those  same  men  these  things  were  also  brought  before  that  greatest 
Emperor  Vespasian,  and,  when  he  had  set  his  signature  to  them  in  a  very  full 
Senate,  Ulpius  Trajan  with  the  most  illustrious  Senate  decreed  this  the  Law 
of  the  Rhodians." 

And  then  follow  two  anecdotes  having  no  relation  whatever  to 
what  has  preceded.     The  second  one  of  these  is  taken,  but  in- 
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correctly,  from  the  Digests  of  Justinian.     What  is  the  authority 
for  the  first  is  nowhere  stated.     They  are  as  follows : — 

"  Tiberius  Caesar  said,  '  I  hold  that  there  is  no  greater  danger  than  that 
there  should  be  a  contribution,  when  the  mast  has  broken  off  of  itself;  but, 
if  it  is  necessary,  the  look  out  and  the  carpenter  may  take  the  iron  and  cut  the 
mast  that  the  ship  may  not  perish,  and  then  let  there  be  a  contribution.'  " 

"  And  Antonius  also,  to  one  petitioning,  answered,  *  I  truly  am  lord  of  the 
world,  but  the  law  lord  of  the  sea.  Let  nautical  matters  be  determined  by 
the  Rhodian  Law,  as  far  as  no  law  of  ours  opposes  it.' " 

41  And  the  most  sacred  Augustus  gave  the  same  answer." 

If  we  were  to  take  this  Prologue  as  it  stands,  it  is  manifest  that 
we  should  have  no  Code  adopted  by  Rhodian  authority,  but 
(aside  from  these  two  anecdotes)  a  setting  forth  of  what  was 
adopted  by  Roman  authority,  after  an  inquiry  at  Rhodes,  not  as 
to  the  action  of  legislators,  or  even  as  to  the  views  of  jurists,  but 
about  the  business  of  seafaring  men  and  merchants  and  carriers, 
etc.  Usages  and  customs,  not  laws,  are  declared  to  be  the  subject 
of  this  supposed  inquiry  at  Rhodes. 

It  is  plain  that  the  composer  of  this  Prologue  was  intending  to 
attach  a  force  of  imperial  sanction  to  the  two  following  parts  of  his 
work.  But  he  has  done  this  in  such  a  bungling  way  that  his  deceit  is 
manifest.  For  he  states  first  that  this  alleged  inquiry  at  Rhodes 
was  ordered  by  the  Emperor  Tiberius  in  the  thirty-second  year  of 
his  Tribuneship,  and  his  decree  was  given  to  the  Consul  Antoninus. 

Now  Tiberius  only  reached  the  twelfth  year  of  his  Tribune- 
ship.     And  there  was  no  such  consul  as  Antoninus  in  his  reign. 

Then  the  Prologue  proceeds  to  state  that  these  things  were 
brought  before  the  Emperor  Vespasian  by  the  same  distinguished 
men  to  whom  Tiberius  had  committed  them.  But  Tiberius  died 
a.d.  37,  and  Vespasian  began  to  reign  in  the  year  70  a.d.  So 
that  it  must  have  taken  these  men  at  least  thirty-three  years  to  go 
from  Rome  to  Rhodes  and  make  their  inquiry  and  return.  And 
the  action  on  their  report,  which  is  stated  to  have  "  sanctioned 
this  Rhodian  Law  by  an  edict,"  is  said  to  have  been  taken  first 
by  Vespasian,  and  then  repeated  by  Trajan,  who  began  his  reign 
twenty-eight  years  later. 

Not  content  with  these  two  emperors,  the  author  of  the  Prologue, 
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in  the  title,  declared  that  this  law  was  also  decreed  by  Hadrian, 
who  began  to  reign  a.d.  138,  and  by  Pertinax,  and  Severus,  who 
reigned  from  a.d.  193  to  198. 

So  we  have  here  the  extraordinary  statement  that  the  result  of 
an  inquiry  under  Imperial  authority,  which  it  took  thirty-three 
years  to  make,  was  sanctioned  by  Imperial  Edict,  which  made  it 
law,  six  times  during  one  hundred  and  sixty  years,  by  six  different 
emperors.  This  statement,  of  itself,  is  manifestly  incredible.  The 
laws  decreed  by  a  Roman  Emperor  did  not  pass  out  of  existence, 
so  as  to  require  re-enactment  by  his  successors.  And  when  we 
find  that  these  provisions  of  law,  thus  stated  to  have  been  so 
frequently  sanctioned,  contain  provisions  which  are  in  direct 
opposition  to  the  principles  which  we  know  that  the  Roman  Law 
did  adopt  from  the  Rhodian  Law,  this  excessive  claim  to  Imperial 
sanction  becomes  a  manifest  badge  of  deceit 

There  is  not  a  particle  of  historical  authority  to  be  found  for 
the  statement  that  Tiberius  organised  such  a  commission  of 
inquiry,  or  that  any  of  these  emperors  made  such  a  decree  as  is 
here  stated. 

Tacitus,  in  the  Third  Book  of  his  Annals,  in  which  he  gives  a 
history  of  the  reign  of  Tiberius,  having  mentioned  that  under  that 
reign  many  men  were  overthrown  by  laws,  says,  "  This  gives  me 
occasion  to  speak  more  at  large  of  the  beginning  of  laws,  and  by 
what  means  we  are  come  to  such  an  infinite  multitude  of  them." 
He  proceeds  to  mention  the  laws  of  Crete,  of  Sparta  and  of 
Athens,  and  speaks  of  the  sending  of  ten  men  "  to  collect  all  the 
best  laws  of  other  countries,"  whose  labours  resulted  in  the  Law 
of  the  Twelve  Tables.  But  not  one  word  does  he  say  of  the  Laws 
of  the  Rhodians,  or  of  any  mission  to  Rhodes  under  Tiberius  or 
of  any  adoption  of  Rhodian  Laws  by  him,  or  by  Vespasian,  or 
Hadrian.  Tacitus  was  a  lawyer,  and  such  important  events  could 
not  have  been  unknown  to  him.  And  if  they  had  been  known  to 
him  they  could  not  have  been  omitted  when  he  was  speaking 
of  the  beginnings  of  Roman  Law  and  the  causes  of  their  variety. 

Moreover,  in  the  Second  Book  of  the  Digests  there  is  given  a 
historical  sketch  of  the  origin  and  progress  of  the  laws  of  Rome. 
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Mention  is  made  in  it  also  of  the  fact  that,  after  the  expulsion  of 
the  kings,  ten  men  were  sent  by  public  authority  to  Greece,  to 
make  inquiry  about  the  Grecian  Laws,  from  whose  labours  resulted 
the  Law  of  the  Twelve  Tables.  But  there  is  no  mention  of  this 
supposed  similar  inquiry  at  Rhodes,  although  purporting  to  have 
been  made  in  much  later  years  and  to  have  been  acted  upon  by 
so  many  emperors. 

And  the  fact  that  in  the  Digests  of  Justinian  no  such  inquiry 
and  no  such  decree  is  cited  or  alluded  to,  and  that,  where  the 
Rhodian  Law  is  referred  to  in  the  Digests,  the  authority  given 
for  it  is  not  an  Imperial  Decree  at  all,  is  to  my  mind  conclusive 
evidence  that  no  such  authority  existed.  I  think  that  the  known 
authors  of  the  Digests  are  more  to  be  relied  on  than  the  unknown 
author  of  this  alleged  Rhodian  Law  and  its  Prologue.  And  I  do 
not  believe  that  he  had  knowledge  of  imperial  edicts  of  Vespasian 
or  Trajan  or  Hadrian  or  Pertinax  or  Severus,  which  were  un- 
known to  Tacitus,  and  also  were  unknown  to  Tribonian  and  his 
associates,  the  authors  of  the  Digests,  whose  labours  were 
hundreds  of  years  nearer  to  the  time  of  those  Emperors  than 
was  the  life  of  the  unknown  author  of  this  alleged  Rhodian  Law. 

I  may  mention  another  fact  as  conclusive  against  the  authenti- 
city of  this  Nautical  Law  of  the  Rhodians.  Although,  as  you 
note,  it  claims  authority  from  six  Latin  Roman  Emperors,  it  was 
written  in  Greek,  and  Greek  of  a  late  date,  and  so  impure  that 
Bynkershoek  sneeringly  asks,  "  What  Rhodian  ever  wrote  such 
Greek  ?  "  And  no  original  in  Latin,  from  which  it  could  have 
been  translated,  is  found.  The  Latin  copies  of  it  are  all  transla- 
tions from  the  Greek. 

And  there  is  another  fact  which  is  a  still  further  demonstration 
that  this  alleged  Rhodian  Law  came  into  existence  long  after 
all  the  emperors,  whose  authority  was  thus  claimed  for  it,  had 
passed  away.     In  the  Fourteenth  Article  of  it  is  the  following  : — 

"If  a  passenger  shall  have  gone  into  a  ship  and  shall  have  money,  let  him 
deposit  it  with  the  Master.  Because,  if  not  having  deposited  it  he  shall  «ay 
that  he.  has  lost  gold  or  silver,  his  claim  shall  be  disregarded,  because, he 
made  no  deposit  with  the  Master." 
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And  the  Fifteenth  Article  proceeds :  "  But  yet  the  master  and 
the  sailors  and  the  passengers  who  sail  with  him,  shall  take  an 
oath  on  the  Gospels,"  that  is  to  say  shall  make  an  oath  that  they 
have  not  taken  the  money. 

The  heathen  Emperors  surely  never  established  such  a  regula- 
tion. 

This  article  is  conclusive  proof  that  instead  of  this  alleged 
Rhodian  Code  having  been  promulgated  nine  hundred  years 
before  the  Christian  Era,  shortly  after  the  reign  of  Solomon  in 
Jerusalem,  it  was  the  production  of  a  time  when  the  oath  upon 
the  Gospels  was  the  usual  form  of  a  binding  oath. 

And  there  is  still  another  fact  in  reference  to  this  alleged 
Rhodian  Code,  which  is  also  conclusive  proof  against  its  authen- 
ticity. The  fragment  of  the  Rhodian  Law,  which  is  inserted  in 
the  Digests  and  of  which  I  shall  speak  presently,  states  as  the 
principle  to  be  applied  in  cases  of  jettison,  Le.  of  the  throwing 
overboard  of  cargo  to  lighten  the  ship,  that  "what  has  been 
sacrificed  for  the  good  of  all  should  be  made  up  by  the  contribu- 
tion of  all."  But  two  of  the  articles  of  this  spurious  Roman  Code 
are  as  follows  : — 

Article  31.  "  If  a  Merchant  lades  a  ship  and  any  accident  happens,  what- 
ever is  preserved  on  either  side  shall  be  liable  to  a  contribution." 

Article 41.  "If  any  ship  be  disabled  or  lost,  and,  there  being  passengers 
on  board,  their  goods  and  baggage  saved,  they  shall  contribute  towards  the 
loss  of  the  ship.  And  if  two  or  three  of  the  passengers  lose  their  money,  all 
the  others  (according  to  their  ability),  together  with  the  ship,  shall  contribute 
towards  the  loss  of  their  money." 

The  Rhodian  principle  was  that,  in  case  of  jettison,  that  which 
had  been  sacrificed  for  the  good  of  all  should  be  made  up  by  the 
contribution  of  all  But  these  articles,  as  you  see,  made  no 
requirement  of  a  sacrifice  for  the  common  good.  They  throw 
overboard — they  make  a  jettison  of  that  distinctively  Rhodian 
principle  which  lies  at  the  foundation  of  our  law  of  general 
average.    And  a  compilation  which  does  that  cannot  be  Rhodian. 

This  so-called  Rhodian  Law,  therefore,  is,  as  such,  thoroughly 
discredited.  Its  authority,  whatever  it  may  really  have,  is  to  be 
diminished  by  striking  from  it  all  pretence  of  its  being  able  to 


(     «49     ) 

tiace  its  paternity  to  Rhodes,  and  all  the  Imperial  authority  to 
which  it  falsely  appeals,  and  by  cutting  off  from  its  claimed 
antiquity  a  period  of  about  two  thousand  years. 

I  say  whatever  authority  it  may  really  have,  for  even  if  it  were 
not  extracted  from  any  Rhodian  Code,  even  if  it  is  not  a  statement 
of  what  its  author  supposed  had  been  at  some  earlier  time  pro- 
visions of  the  Rhodian  Law,  still  it  is  to  be  considered  as  a  state- 
ment, of  which  parts  were  certainly  prepared  as  early  as  the 
Twelfth  Century,  of  provisions  possibly  relating  to  the  maritime 
laws  of  some  maritime  city  or  nation,  though  of  what  one  cannot 
be  known.  Pardessus  makes  the  suggestion,  though  with  hesita- 
tion, that  it  was  never  intended  to  be  taken  as  setting  forth  the 
law  of  the  Rhodians,  but  that  it  was  the  work  of  some  writer 
named  Rhodian ;  and  one  or  two  of  the  earlier  copies  give  support 
to  the  suggestion.  But  I  cannot  look  upon  the  suggestion  with 
favour.  The  fabricated  Prologue  clearly  means  to  claim  for  the 
production  an  authority  derived  from  the  experience  and  wisdom 
of  Rhodes.  And  I  am  quite  inclined  to  agree  with  the  learned 
Hollander,  Bynkershoek,  in  the  view  which  he  takes  of  it  He 
says,  "  we  fitly  wholly  reject  that  Rhodian  Law,  which  some 
hungry  little  Greek  or  other  fabricated." 

And  besides  this  may  be  placed  this  sentence  of  another 
Hollander,  Heineccius,  "Whoever  thrust  forth  into  light  those 
nautical  laws,  made  a  deception  for  learned  men ;  and  it  is  a 
wonderful  thing  that  Godefrey  "  (a  learned  author  who  wrote  in  the 
seventeenth  century  on  the  Empire  of  the  Sea)  "who  elsewhere 
was  as  keen-scented  as  a  rhinoceros,  did  not  smell  it" 

Nevertheless,  many  legal  writers  have  apparently  been  ignorant 
of  the  facts  which  show  that  this  so-called  Law  of  the  Rhodians 
is  a  fabrication. 

It  is  referred  to,  as  if  it  were  authentic,  not  only  by  all  authors 
who  wrote  on  the  subject,  before  Bynkershoek  demonstrated 
its  fabrication,  but  by  Maude  and  Pollock  ('Law  of  Merchant 
Shipping/  p.  426,  note,  Fourth  Edition);  by  Park  ('Marine 
Insurance  Introduction,'  p.  xlviii.);  by  Justice  ('Sea  Laws,' 
p.   76);  by  the  editor  of  the  Fifteenth  Edition  of  'Abbott  on 
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Shipping'  (p.  414) ;  by  Pothier  ('  Pandects  t.  6,  pp.  18, 18,  note) ; 
and  Boulay  Paty  (*  Cours  de  Droit/  Com.  Mar.  1. 1,  p.  20),  and 
by  the  authors  whom  I  first  mentioned. 

It  is  curious  to  remark  that  this  attempt  to  give  currency  and 
authority  to  these  so-called  Rhodian  Laws  by  attaching  to  them  a 
fabricated  statement  that  they  had  been  adopted  as  laws  by  so 
many  Roman  emperors,  is  not  the  only  instance  of  the  kind. 

A  similar  document  was  prefixed  to  the  Consolato  del  Mare.  It 
purported  to  set  forth  seventeen  different  adoptions  of  the  Con- 
solato as  law  by  various  sovereigns  and  nobles  between  the  year 
1 170  and  the  year  1270. 

Pardessus  examined  this  document  with  his  usual  perspicacity, 
and  satisfied  himself  that  the  whole  thing  was  a  fabrication. 

It  would  take  too  long  to  show  his  demonstration  in  full.  I 
will,  however,  set  forth  some  of  the  items  of  it  as  samples  of 
his  work. 

The  document  said  that  "  In  the  year  1102  in  the  Kalends  of 
September  these  ordinances  were  subscribed  at  Acre,  on  the 
passage  to  Jerusalem,  by  King  Louis  and  the  Count  of  Toulouse, 
to  be  observed  for  all  time." 

But,  says  Pardessus,  n  In  1102,  France  was  governed  by 
Louis  VI.,  and  all  the  world  knows  that  he  never  went  to  the 
Holy  Land." 

The  document  said,  "  In  1102  they  were  subscribed  in  Majorca 
by  the  Pisans,  to  be  observed  for  all  time." 

But,  says  Pardessus,  "In  1102,  Majorca  was  occupied  by  the 
Moors.     The  Pisans  did  not  drive  them  out  till  a.d.  1115." 

Says  the  document,  "In  1270  they  were  subscribed  by  Frederic, 
King  of  Cyprus,  and  in  Constantinople  by  Constantine,  to  be 
observed  for  all  time." 

But,  says  Pardessus,  in  1270  there  was  no  such  king  in  Cyprus, 
and  no  such  emperor  in  Constantinople.  Hugh  the  Third  was 
King  of  Cyprus,  and  Paleologus  was  emperor  in  Constantinople. 

By  such  historical  citations  Pardessus  demonstrates  the  fabrica- 
tion of  almost  every  one  of  these  repeated  adoptions  of  the 
Consolato,  as  he,  following  Bynkershoek,  has  also  demonstrated 
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the  fabrication  of  those  repeated  imperial  sanctions  of  this 
Rhodian  Law. 

Now  let  us  see  what  authentic  information  as  to  the  maritime 
Law  of  the  Rhodians  we  can  really  find. 

The  great  erudition  of  Fardessus  is  shown  by  the  numerous 
authorities,  Greek  and  Roman,  which  he  has  cited  throughout  the 
'  Loix  Maritimes.'  He  has  found  two,  and  only  two,  references 
to  the  Rhodian  Laws  among  classic  authors.  And,  although  Azuni, 
in  his  '  History  of  the  Maritime  Law  of  Europe,'  speaks  of  "  the 
importance  of  Rhodian  Laws,  so  often  cited  and  mentioned  in 
Roman  Law,"  he  cites  no  other  instances  than  those  same  two. 
Nor  does  any  one  of  all  the  authors  who  have  spoken  of  the 
indebtedness  of  Rome  to  Rhodes  for  her  maritime  law,  whose 
works  I  have  been  able  to  examine,  mention  any  other  than  these 
two.  One  of  these  is  a  quotation  from  Cicero.  It  is  found  in 
Cicero's  work  on  Oratorical  Invention,  and  is  as  follows  : — 

"  Necessity  is  alleged  when  the  accused  was  forbidden  to  do  what  he  has 
done  under  compulsion.  For  example,  there  is  a  law  among  the  Rhodians 
that  if  any  beaked  ship  "  {i.e.  ship  fitted  for  fighting)  "  shall  be  found  in  any 
port,  it  shall  be  confiscated.  When  there  was  a  very  great  tempest,  the  force 
of  the  wind,  against  the  will  of  the  sailors,  drove  a  ship  into  a  port  of  the 
Rhodians." 

And  then,  says  Cicero,  the  question  is  whether  the  ship  shall  be 
confiscated  because  found  in  the  port,  although  she  was  driven  in 
by  force  of  necessity. 

Besides  this  reference  by  Cicero  to  the  Rhodian  Law,  Pardessus 
and  other  authors  speak  of  a  Rhodian  Law  cited  by  Strabo.  On 
examination  of  the  citation  it  appears  that  Strabo  says  that  some 
of  the  dockyards  in  Rhodes  were  kept  private,  and  that  if  any 
persons  should  be  found  inspecting  them  or  to  have  entered  them 
they  would  be  punished  by  death. 

These  two  references  to  Rhodian  Law,  as  you  see,  have  relation 
one  to  defence  against  incursions,  and  the  other  to  the  protection 
of  their  navy.  Neither  of  them  had  anything  to  do  with  any  law 
of  the  sea  relating  to  private  transaction. 

The  maritime  power  of  Rhodes  is  stated  to  have  been  prominent, 
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(luring  the  three  or  four  centuries  preceding  the  Christian  era,  and 
this,  therefore,  would  naturally  be  the  period  during  which  the 
Ehodian  Maritime  Law,  if  any  such  existed,  would  have  taken 
form  and  substance.  But  these  two  references  by  Cicero  and 
Strabo,  both  made  not  far  from  the  time  of  the  Christian  Era, 
seem  to  be  the  only  references  to  Rhodian  Law  which  either  Greek 
or  Roman  literature  can  furnish  us. 

If  we  could  find  any  authentic  reference  to  any  Rhodian  Law 
of  the  sea,  we  must  come  down  to  a  period  long  after  Rhodian 
Supremacy  at  sea  had  come  to  an  end.  We  must  follow  the  ex- 
ample of  the  unknown  writer  who  put  forth  his  alleged  "  Nautical 
Law  of  the  Rhodians,  Selected  out  of  the  Eleventh  Book  of  the 
Digests."  We  must  search  not  the  Eleventh,  indeed,  but  the 
Fourteenth  Book  of  the  Digests  of  Justinian  put  forth  by  his 
imperial  authority  about  a.d.  533.  In  that  book,  and  in  a  book 
referred  to  by  it,  we  shall  find  all  the  knowledge  which  is 
left  to  us  as  to  what  was  at  any  time  the  law  maritime  of  the 
Rhodians. 

One  of  the  titles  of  the  Fourteenth  Book  of  the  Digests  is 
headed  as  follows;  "  De  lege  Rhodia  de  Jactu"— uOf  the 
Rhodian  Law  of  Jettison." 

From  this  we  learn  that  Tribonian  and  his  associates  who,  by 
the  authority  of  Justinian,  prepared  the  Digests  on  Pandects, 
recognised  the  fact  that  there  was  a  Rhodian  Law  on  the  subject 
of  Jettison.  And  we  may  safely  accept  their  authority  for 
that  fact 

This  title  of  the  Fourteenth  Book  of  the  Digests  is  divided  into 
ten  articles.     The  first  of  them  reads  as  follows : — 

"  By  the  Rhodian  Law  it  is  provided  that  if,  for  the  sake  of  lightening  a 
ship,  a  jettison  of  goods  has  been  made,  what  has  been  given  for  all  shall  be 
made  up  by  the  contribution  of  all." 

Here,  then,  we  have  a  positive  statement  as  to  one  provision 
of  the  Rhodian  Law.  But  to  whom  is  this  statement  to  be  at- 
tributed ? 

In  the  second  preface  is  confirmation  of  the  Digests,  which  is 
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addressed  "  To  the  Senate  and  all  Peoples  "  the  Emperor  Justinian 
said: — 

"  We  have  so  much  respect  for  antiquity  that  we  do  not  wish  that  the 
names  of  the  jurisconsults,  whose  works  have  been  employed  in  our  collection, 
should  be  buried  in  oblivion.  We  have  put  at  the  beginning  of  every  law  of 
the  Digest  the  name  of  its  author." 

Looking,  then,  to  the  beginning  of  that  statement  of  the  Rhodian 
Law  in  the  Digests,  for  its  authority,  we  find  that  the  authority 
given  is  not  a  Rhodian  code  or  a  Rhodian  statute,  or  a  Rhodian 
author.  The  authority  put  at  the  beginning  of  this  law  is  the 
Second  Book  of  the  Sentences  of  Paulus. 

Paulus  was  a  Roman  lawyer  who  wrote  five  books  of  Sentences 
for  his  son.  They  are  still  extant  And  in  his  Second  Book 
there  is  a  division  headed,  "  Ad  legem  Rhodiam,"  "  On  the 
Rhodian  Law." 

This  division  contains  five  articles,  the  first  of  which  is  the 
words  quoted  above  from  the  Digests,  with  the  exception  of  the 
first  clause,  "  By  the  Rhodian  Law,  it  is  provided."  So  that  the 
clause  seems  to  have  been  a  statement,  not  made  by  Paulus,  but 
inserted  by  the  authors  of  the  Digests,  that  that  principle  was  a 
provision  of  the  Rhodian  Law  of  Jettison. 

That  first  article  is  the  only  one  which  can  with  any  regard  to 
accuracy  be  claimed  to  be  Rhodian  Law. 

Azuni,  in  the  '  History  of  the  Maritime  Law  of  Europe/  says 
that  Tribonian,  the  author  of  the  Digests,  has  "  extracted  from  the 
Rhodian  Law  ten  laws." 

There  are  indeed  ten  different  articles  divided  into  sections  in 
that  Title  of  the  Fourteenth  Book  of  the  Digests.  But  for  every 
one  of  them  the  authority  of  a  Roman  jurisconsult  is  given  by 
name.  And  the  first  of  them  is  the  only  one  in  which  any  state- 
ment, as  to  what  Rhodian  Law  was,  is  made.  That  article, 
indeed,  is  most  important,  as  stating  the  principle  of  general 
average  which  was  laid  down  in  the  Rhodian  Law  as  applicable  to 
the  case  of  Jettison.  It  was  important  enough  to  have  entirely 
justified  the  compilers  of  the  Digests  in  prefixing  to  that  title, 
which  was  a  collection  of  articles  applying  that  principle  to  different 
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cases,  the  statement  that  the  title  was  "  Concerning  the  Rhodian 
Law  of  Jettison."  But  I  fail  to  see  any  foundation  for  the  sugges- 
tion that  the  other  articles  were  taken  from  the  Rhodian  Law,  in 
the  face  of  the  fact  that  for  each  one  of  them  a  Roman  authority 
is  by  name  assigned. 

And  even  Azuni  himself,  on  a  later  page,  says  that  these  articles 
are  "  nothing  but  the  decisions  of  certain  Roman  lawyers." 

Thus,  the  third  section  of  the  second  article  of  that  tide 
of  the  Fourteenth  Book  of  the  Digests  (which  is  stated  to 
have  been  taken  from  a  work  of  Paulus  on  The  Edict)  reads 
as  follows : — 

*'  If  any  ship  is  ransomed  from  pirates,  Servius,  Ofilius,  Labeo,  say  that  all 
should  contribute.  But,  as  to  what  robbers  have  carried  away,  they  say  that 
its  owner  must  lose  it.  Nor  is  there  any  contribution  for  him  who  has 
ransomed  his  goods." 

Who  were  Servius,  Ofilius  and  Labeo  ? 

The  second  title  of  the  First  Book  of  the  Digests  contains  a 
brief  historical  sketch  on  the  great  jurisconsults  who  had  been,  as 
the  sketch  says,  "  the  authors  of  our  jurisprudence  and  those  who 
have  transmitted  it  to  us."  In  this  sketch  all  three  of  these  men 
are  named.  Servius  is  stated  to  have  held  the  first  rank  among 
orators,  or  at  least  the  next  rank  after  Cicero,  and  to  have  left 
behind  him  about  one  hundred  and  twenty  books,  many  of  which 
were  then  still  extant  Ofilius  is  stated  to  have  been  a  very  great 
friend  of  Cajsar,  and  to  have  left  many  books  on  all  parts  of  the 
Civil  Law.  Labeo  is  said  to  have  refused  a  consulate  offered  to 
him  by  Augustus,  and  to  have  left  four  hundred  volumes,  very 
many  of  which  were  in  the  hands  of  the  authors  of  the  Digests. 

These  three  great  jurisconsults,  therefore,  lived  not  far  from 
the  Christian  Era,  and  they  all  had  considered  the  subject  of  the 
maritime  law  of  contribution  with  reference  to  the  case  of  piracy 
and  robbery,  and  had  given  opinions  upon  it  as  a  matter  of  Roman 
law,  and  without  reference,  so  far  as  we  know,  to  any  Rhodian 
Law* 

The  inference  would  seem  to  be  a  fair  one,  that,  even  if  the 
principle  of  contribution  was  first  stated  in  the  Rhodian  Law,  in 
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its  application  to  the  case  of  cargo  thrown  overboard  to  lighten 
the  ship,  yet  as  early  as  the  Christian  Era  the  question  of  how  to 
apply  that  principle  to  the  multifarious  accidents  of  the  sea 
had  been  so  considered  and  discussed  by  Roman  jurisconsults, 
as  to  establish  the  fact  that  there  was  at  that  date  a  body  of 
Roman  Law  on  the  subject  How  far  it  agreed  with  the  Rhodian 
Law,  except  in  its  acceptance  of  that  foundation  principle,  it  is 
impossible  to  telL 

And,  as  there  is  nothing  in  any  other  book  of  the  Digests  as  to 
the  Rhodian  Law  of  the  Sea,  if  I  am  asked  the  question,  "  What 
is  there  extant  of  the  Rhodian  Law  of  the  Sea  ?  "  I  must  answer 
that,  speaking  with  strict  accuracy,  we  have  the  statement  of  the 
authors  of  the  Digests  of  Justinian  that  it  was  provided  by  the 
Rhodian  Law  that  "  If  for  the  sake  of  lightening  a  ship  a 
jettison  of  goods  has  been  made,  what  has  been  given  for  all 
shall  be  made  up  by  the  contribution  of  all"  And  we  have 
nothing  else. 

And  we  cannot  tell  whether  this  little  piece  of  Rhodian  wreck- 
age thrown  upon  the  shores  of  time  was  a  fragment  of  a  statute 
or  of  a  decision  of  a  court  of  law,  or  the  result  of  long-continued 
usage.  The  word  which  is  used  in  the  title  of  the  article  in  the 
Fourteenth  Book  of  the  Digests  is  "  lex,"  which  is  the  same  word 
used  by  Cicero,  when  he  says, u  There  is  not  one  law  (lex)  at  Rome 
and  another  at  Athens,  one  law  to-day  and  another  afterwards." 
It  is  appropriate  whether  it  referred  to  statute,  decision,  usage,  or 
general  principle. 

Ail  the  statements  of  all  the  authors  who  have  enlarged  upon 
the  u  maritime  code  "  of  the  Rhodians,  their  "  system  of  marine 
jurisprudence,"  are  therefore  shown,  on  close  examination,  to  be 
either  statements  of  those  who  accepted  that  fabrication  of  the 
"hungry  little  Greek"  as  genuine,  or  repetitions  of  those  state- 
ments by  others  who  followed  those  earlier  statements  without 
noticing  that  the  discovery  that  it  was  a  fabrication  had  destroyed 
all  foundation  for  such  statements. 

It  is  open,  doubtless,  to  anyone  to  say,  "  It  is  my  opinion  that 
among  a  people  who  had  formulated  so  clear  a  statement  of  prinr 
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ciple  as  that  statement  as  to  the  law  of  jettison,  there  must  have 
been  a  stating  of  other  principles  as  to  other  questions,  which 
would  naturally  have  arisen  among  a  maritime  people."  As  to 
that,  everyone  is  entitled  to  his  own  opinion,  and  to  state  it  as 
such.  But  the  positive  statement  as  an  undoubted  fact,  that  such 
a  code  of  Rhodian  Laws  did  exist,  and  is  entitled  to  the  respect 
due  to  such  great  antiquity,  is  a  statement  which  has  no  sufficient 
historical  support  to  justify  it. 

The  consideration  of  my  second  question,  "  What  authority  is 
there  for  the  statement  that  Rome  was  indebted  to  Rhodes  for 
her  maritime  law,  and  adopted  the  Rhodian  maritime  law  as 
her  own  ?  "  brings  me  to  the  examination  of  another  article  in  the 
same  title  of  the  Fourteenth  Book  of  the  Digests,  the  famous  ninth 
article,  which  mentions  Rhodian  Law.  It  gives  us  no  additional 
knowledge  as  to  what  any  provision  of  Rhodian  Law  was,  but  it 
does  bear  on  the  relative  positions  and  importance  of  Rhodian 
and  Roman  Law. 

That  article  reads  as  follows.  It  is,  as  you  will  see,  an  anecdote, 
containing  a  statement  about  the  Rhodian  Law : — 

"The  petition  of  Eudaemon  of  Nicomedia  to  the  Emperor  Antoninus. 
'  Lord  and  Emperor  Antoninus !  making  shipwreck  in  Italy,  we  have  been 
plundered  by  tax  gatherers  inhabiting  the  islands  of  the  Cyclades. '  Antoninus 
answers  Eudaemon,  '  I  indeed  am  lord  of  the  world,  but  the  law  lord  of  the 
sea.  Let  it  be  judged  by  the  Rhodian  Law,  prescribed  concerning  nautical 
matters,  so  far  as  no  one  of  our  laws  is  opposed.' 

"  The  same  thing  has  the  Divine  Augustus  decided." 

The  authority  given  for  this  anecdote  in  the  Digests  is 
Volusius  Noecianus,  of  whom  Pardessus  says,  in  one  place,  that 
he  was  a  lawyer  who  appears  to  have  lived  in  the  time  of  Trajan. 

Two  singular  things  attract  attention.  The  first  is  that  Eudae- 
mon's  complaint  is  that,  having  been  shipwrecked,  he  has  been 
plundered,  not  by  the  inhospitable  inhabitants  of  the  shore,  but 
by  the  tax-gatherers,  the  publicans,  the  farmers  of  the  Revenue, 
the  "  collectors  "  of  those  days. 

The  other  is  that  Eudaemon  complains  that  he,  having  been 
shipwrecked  in  Italy,  has  been  plundered  by  the  publicans  of  the 
Cyclades.     Now  the  Cyclades  are  not  islands  of  Italy,  but  are  in 
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the  midst  of  the  Aegean  Sea.  What  would  they  have  to  do  with 
his  shipwreck  in  Italy  ? 

And  thirdly,  why  does  Eudaemon  petition  the  Emperor  in  the 
matter? 

I  consider  the  first  question — How  was  it  that  Eudaemon  was 
plundered  by  tax-gatherers  ?  The  history  of  the  various  modes 
of  dealing  with  shipwrecks  and  wrecked  property  among  different 
nations  and  at  different  ages  of  the  world,  would  be  a  most 
interesting  one.  It  is  sufficient  for  the  present  case  to  say  that  in 
some  cases  wrecked  property  was  seized  upon  by  the  government 
of  the  country,  on  whose  shores  it  had  been  cast 

We  find  in  the  Digests  this  provision  on  the  subject : — 

"  If  at  any  time  a  ship  shall  have  been  driven  on  the  shore,  or  if  at  any 
time  a  ship  shall  be  stranded,  let  it  belong  to  the  owners.  My  Treasury 
does  not  make  interposition.  For  what  right  has  the  Treasury  in  another's 
calamity,  that  gain  to  it  should  follow  from  so  grievous  a  disaster  ?" 

The  authority  for  this  law  is  stated  in  the  Digests  to  be  a 
constitution  attributed  to  the  Emperor  Constantine,  who  reigned 
about  a.d.  300.  But  by  some  authorities  it  is  attributed  to 
Antoninus.  If  it  was  a  law  in  Italy  at  the  time  of  Eudaemon's 
•disaster,  the  Italian  publicans  would  not  have  plundered  him. 
Now  Pardessus  tells  us  that  there  is  some  foundation  for  the 
opinion  that  among  the  Greeks  a  contrary  provision  prevailed, 
and  the  Treasury  claimed  that  goods  thrown  ashore  as  the  result 
of  a  shipwreck,  became  the  property  of  the  Government  If  such 
was  at  any  time  the  law  among  the  Greeks  or  in  the  Cyclades, 
while  in  Italy  the  Treasury  left  shipwrecked  property  to  its  owners, 
we  can  imagine  how  it  was  that  Eudaemon's  shipwrecked  goods 
might  not  have  been  molested  by  the  Italian  tax-gatherers,  and  yet 
might  have  been  pounced  upon  by  Grecian  publicans  claiming  to 
have  rights  under  Grecian  Law. 

In  the  next  place,  how  came  Eudaemon,  who  was  wrecked  in 
Italy,  to  be  plundered  by  the  publicans  of  the  Cyclades  ? 

This  question  has  presented  itself  to  many  writers.  Selden, 
who  in  his  *  Mare  Clausum '  discusses  this  whole  anecdote  at  great 
length,  quotes  on  this  point  from  Samuel  Petit,  who  says  :  "  What 
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a  monstrous  thing  were  here,  that  those  who  were  shipwrecked  in 
the  sea  upon  the  coast  of  Italy  should  have  been  pillaged  by 
publicans  dwelling  in  the  Cyclades  Islands !  What  cosmo- 
graphie  is  this  ?  What  relations  have  the  publicans  of  those  islands 
to  Italy  ?  "     "  Which,"  says  Selden,  "  is  most  judiciously  spoken." 

Petit,  in  order  to  remove  the  difficulty,  suggested  that  Eudae- 
mon,  instead  of  being  wrecked  "  in  Italy,"  had  been  wrecked  "  in 
the  Telian,"  that  is  to  say,  in  the  sea  near  the  Island  of  Telos. 
And  Selden  says  that  he  is  quite  willing  to  accept,  this  change  of 
the  words.  And  many  other  suggestions  have  been  made  as  to  a 
possible  error  in  the  text  where  it  reads  that  Eudaemon  was 
wrecked  in  Italy,  such  as  that  it  should  have  read  in  Attalia,  or 
Icaria,  or  Aetolia,  another  name  for  Lemos,  or  in  the  Telian  or 
Myealian  or  Melian  Sea.  But  I  venture  to  suggest  that  there  is 
no  necessity  for  any  change  of  Eudaemon's  story.  And  the 
explanation  of  the  difficulty  seems  to  me  so  simple  that  it  is  a 
marvel  that  it  was  overlooked.  Eudaemon  was  a  resident  of 
Nicomedia,  in  Asia  Minor,  on  the  Propontis.  And  he  might, 
quite  possibly,  when  he  sought  to  return  home,  after  being 
wrecked  in  Italy,  have  committed  himself,  with  the  goods  which 
he  had  saved,  to  a  ship  which  carried  him  as  far  on  his  homeward 
journey  as  some  island  of  the  Cyclades.  So  you  will  remember 
that  when  the  Apostle  Paul  was  to  go  from  Judea  to  Rome,  he 
embarked  in  a  ship  of  Adramyttium,  which  was  bound  to  a  place 
on  the  coast  of  Asia,  and  having  sailed  in  her  as  far  as  the  city  of 
Myra  in  Lycia,  the  centurion  who  had  him  in  custody  found  there 
a  ship  of  Alexandria  sailing  for  Italy,  and  he  and  his  prisoner 
embarked  in  her. 

These  were  not  yet  the  days  of  the  "  regular  liners,"  and  Eudae- 
mon might  very  possibly  have  been  able  to  get  as  far  as  the 
Cyclades  with  his  goods,  on  his  journey  home  to  Nicomedia, 
when  the  tax-gatherers  there,  learning  that  these  goods  were  ship- 
wrecked goods,  and  being  themselves  familiar  with  the  Greek 
Law,  which  forfeited  such  goods  to  the  Treasury  of  the  State, 
pounced  upon  them  as  lawful  prize,  and  doubtless  charged 
Eudaemon  with  being  engaged  in  defrauding  the  revenue. 
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It  is  easy  to  fancy  the  indignation  of  Eudaeraon  and  his  deter- 
mination to  lay  the  case  before  the  Emperor.  We  can  read  that 
indignation  in  the  declaration  of  his  petition,  that  he  had  been 
44  plundered  by  the  publicans." 

If  the  question  was,  therefore,  whether  the  case  was  to  be 
determined  by  the  Greek  Law  or  the  Roman  Law,  and  if  the  rights 
of  the  Imperial  Treasury  were  involved,  we  can  see  why  an  appeal 
should  have  been  made  to  the  Emperor. 

The  reply  of  the  Emperor,  that  the  matter  is  to  be  decided 
44  according  to  the  Rhodian  Law,  prescribed  concerning  nautical 
matters,  so  far  as  none  of  our  laws  is  opposed,"  gives  us  no 
information  whatever  as  to  what  was  the  Rhodian  Law  on  this 
point,  or  any  other.  Strictly,  the  only  conclusion  to  be  drawn 
from  it  is  that  there  was  a  Rhodian  Law  relating  to  such  a  case 
as  this,  and  possibly  a  Roman  Law  also.  One  old  author  says 
that  Rhodes  and  the  Cyclades  were  included  in  one  political 
district,  and  that  the  Prefect  of  Rhodes  was  Prefect  of  the 
Cyclades.  I  have  not  been  able  to  verify  his  statement;  but, 
if  it  is  correct,  the  reason  for  the  mention  of  Rhodian  Law  is 
manifest 

The  sum,  therefore,  of  all  which  can  be  gleaned  from  the  Digests 
as  to  the  Rhodian  Law  of  the  Sea  is  this : — 

First,  there  was  a  Rhodian  Law  which  Antoninus  speaks  of  as 
44  the  Rhodian  Law  which  is  prescribed  concerning  maritime 
affairs."  But  whether  the  law  had  its  source  in  wide  customs 
of  dealing,  which  by  long  use  had  crystallized  into  law,  or  whether 
it  was  the  enunciation  of  just  and  clear-minded  judges,  or  whether 
it  was  the  construction  of  wise  and  far-seeing  legislators,  whether 
it  was  usage,  decision  or  code,  or  partly  of  all,  it  is  utterly 
impossible  to  telL  Antoninus  might  have  spoken  of  it  as  he  did, 
whichever  it  was. 

Second,  we  have  no  authentic  information  as  to  what  any  pro 
vision  of  Rhodian  Maritime  I^aw  was,  except  that  one  sentence, 
stated  by  the  Roman  lawyer  Paulus,  as  the  rule  of  law  in  cases  of 
jettison,  and  stated  by  the  author  of  the  Digests  to  have  been  a 
provision  of  that  Rhodian  Law. 

S   2 
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The  Digests  have  many  other  provisions  on  various  subjects  of 
Maritime  Law ;  but,  for  them  all,  Roman,  not  Rhodian,  authority 
is  given.  And  whether  there  were  any  provisions  of  the  Rhodian 
Law  on  those  special  subjects,  and  whether,  if  there  were,  they 
agreed  or  disagreed  with  the  Roman  Law,  it  is  utterly  impossible 
to  tell,  for  in  either  case  the  authors  of  the  Digests  have  given  the 
Roman  Law,  with  its  Roman  authority. 

And  third,  outside  of  that  one  sentence  of  the  Digests  and  that 
work  of  Paulus  from  which  that  sentence  was  taken,  we  have  no 
positive  information  that  the  Maritime  Law  of  Rome  was  indebted 
to  Rhodes  for  any  provision  whatever. 

I  have  arrived  at  this  last  conclusion  with  great  hesitation,  and 
in  fact,  as  I  have  said,  with  some  surprise,  in  view  of  the  language 
used  by  eminent  authorities  on  this  question.  Thus  Selden  says, 
"  The  sea  laws  which  were  used  and  in  full  force  and  virtue  in 
both  the  empires,  were  borrowed  from  the  Rhodians,  and  put  into 
the  Digests  by  Justinian."  By  "  both  empires,"  of  course,  he 
means  the  Empire  of  Rome  and  that  of  Byzantium. 

The  Marquis  de  Pastoret  wrote  a  dissertation,  published  in 
1748,  which  received  the  prize  of  the  Royal  Academy  of  France, 
on  the  influence  of  the  Rhodian  Laws  on  Greece  and  Rome,  in 
which  he  declared  that  "  the  Romans  adopted  the  naval  laws  of 
the  Rhodians,"  and  said,  "I  think  with  Gravina,  and  many 
learned  men  as  distinguished  as  he,  that  we  must  adopt  the  reign 
of  Claudius  as  the  epoch  when  the  Romans  adopted  the  naval 
jurisprudence  of  the  Rhodians." 

Azuni  says,  "  It  is  certainly  true  that  Augustus  solemnly  recog- 
nised the  Rhodian  Law  as  that  of  Rome."  And  again,  "  The 
Rhodian  laws,  therefore,  whatever  may  be  the  period  of  their 
publication,  were  the  foundation  of  maritime  jurisprudence. n 

Kent,  in  his  *  Commentaries '  (vol.  ii.,  pp.  511,  215),  having  said 
that  "  the  Rhodians  were  the  earliest  people  that  actually  created, 
digested  and  promulgated  a  system  of  Maritime  Law,"  adds  : — 

"The  Emperor  Augustus  first  gave  a  sanction  to  the  laws  of  the  Rhodians 
as  rules  for  decisions  in  maritime  cases  at  Rome ;  and  the  Emperor  Antoninus 
referred  one  of  his  subjects,  aggrieved  by  the  plunder  of  bis  shipwrecked 
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property,  to  the  Maritime  Laws  of  Rhodes,  as  being  the  laws  which,  he  said, 
were  the  sovereign  of  the  sea.  The  Rhodian  Laws,  by  this  authoritative 
recognition,  became  the  rules  of  decision  in  all  maritime  cases  in  which  they 
were  not  contrary  to  some  express  provision  of  the  Roman  Law." ' 

If  these  learned  authors  had  recognised  that  fabrication — the 
so-called  'Nautical  Law  of  the  Rhodians' — as  genuine  and 
authoritative,  they  would  have  been  abundantly  justified  in  these 
statements ;  but  every  one  of  them,  with  the  exception  of  Selden, 
discards  that  '  Nautical  Law  of  the  Rhodians '  as  having  no 
authority  whatever. 

I  cannot  but  think  that  all  of  these  authors  are  subject  to  the 
criticism  of  not  having  "  verified  their  references/'  I  have  been 
able  to  verify  every  reference  which  is  brought  in  support  of  their 
statements,  and  many  references  which  have  been  given  by  other 
authors  who  have  made  similar  statements,  and  I  will  now  bring 
together  the  actual  facts  which  I  have  found  bearing  on  this, 
question  of  whether  the  Roman  Maritime  Law  was  substantially 
derived  from  the  Rhodian  Law  or  not  I  call  your  especial 
attention  to  the  dates. 

The  earliest  positive  information  which  we  have  on  this  matter 
is  the  book  of  Paulus'  *  Sentences/  of  which  I  have  spoken.  He 
lived  about  the  year  200.  The  title  of  that  chapter  of  his  work  of 
which  I  have  spoken  is  "  Ad  legem  Rhodiam  " — "  On  the  Rhodian 
Law."  In  view  of  this,  we  may  fairly  concede  that,  before  the 
year  aj>.  200,  there  existed  a  Rhodian  Law,  the  subject  of  which 
was  jettison.  That  chapter  contains  five  articles,  all  of  which 
are  presumably  sentences  of  Paulus  on  that  Rhodian  Law.  The 
first  of  them  is  that  well-known  principle  of  law  applicable  to 
jettison. 

The  next  piece  of  positive  information  is  found  in  the  action  of 
the  authors  of  the  Digests,  more  than  three  hundred  years  later, 
when  they  took  that  first  article  from  Paulus,  and  prefixed  it  to 

1  See  also  Godolphin,  pp.  9,  10,  19 ;  Molloy,  p.  xx. ;  '  Strykins  de 
CoHisione  Navium,  s.  3  ;  Emerigon,  '  Traite  des  Assurances,  Preface,  p.  2 ; 
'  L'Art  de  Verifier  des  Dates,'  vol.  iii.,  p.  78 ;  Valin,  Preface,  p.  8 ;  Boulay 
Paty,  vol.  i.,  p.  37 ;  Colquhoun,  '  Summary  of  Roman  Civil  Law/  vol.  iii., 
p.  137 ;  Roberts  on  Admiralty,  p.  8  ;  Amos,  «  Roman  Civil  Law,'  p.  212. 
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the  statement,  "  It  is  provided  by  the  Rhodian  Law  that,"  and 
inserted  it  in  the  Digests. 

So  we  have  the  statement  of  the  authors  of  the  Digests  that 
that  one  principle  was  a  principle  of  Rhodian  Law,  and  we  have 
the  feet  that  that  one  principle  was,  in  a.d.  533,  embodied  in 
Statute  Law  by  Justinian, 

And,  giving  to  the  authority  of  Paulus  the  greatest  weight 
possible,  it  may  be  conceded  that  that  one  principle  had  been 
imbedded  in  Roman  Law  for  three  hundred  years  before  it  was 
made  statutory  in  the  Digests.  But  it  is  a  very  long  step  from 
that  single  fact  to  the  statement  that  Rome  adopted  the  laws  of 
the  Rhodians,  or  that  the  Rhodian  laws  were  the  foundation  of 
the  Maritime  Law  of  Rome. 

The  next  thing  to  be  considered  is  that  anecdote  told  by 
Volusius  Moecianus  about  Eudaemon's  case.  Moecianus  told  this 
story  of  Antoninus,  who  reigned  from  138  to  162  a.d.  Let  us 
concede  that  Moecianus  lived  in  the  time  of  Antoninus.  Let  us 
assume  that  he  had  personal  knowledge  of  the  facts.  And,  as 
this  story  is  embodied  in  the  Digests  formulated  a.d.  533,  we  may 
reasonably  concede  from  such  an  endorsement,  even  if  it  was 
given  about  four  hundred  years  after  Moecianus  told  the  story, 
that  the  story  was  true,  and  that  Antoninus  did  say  the  words 
which  Moecianus  related  that  he  had  said. 

It  is  curious  to  note  that  there  has  been  a  material  difference 
among  learned  men  as  to  what  Antoninus  did  really  say.  This 
arises  from  the  fact  that  the  Greek  sentence  was  without  any 
punctuation.  And  when  the  commentators,  who  wrote  in  Latin 
upon  it,  came  to  discuss  it,  they  have  not  all  agreed  as  to  what 
should  be  the  punctuation.  Jacob  Godefrey,  in  his '  De  Dominio 
Maris/  maintained  that  there  should  be  no  point  whatever  after 
the  words  "  The  law  of  the  sea,"  but  that  those  words  should  be 
treated  as  the  subject  of  the  following  verb.  This  would  make 
Antoninus'  rescript  to  have  been  this  :  "  I,  indeed,  am  lord  of  the 
world,  but  let  the  law  of  the  sea  be  judged  according  to  the 
nautical  law  of  the  Rhodians,  so  far  as  no  one  of  our  laws  is 
opposed." 
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But  the  almost  universal  conclusion  was  that  there  should  be  a 
period  after  the  word  "  sea,*  so  that  the  rescript  should  read :  "  I, 
indeed,  am  lord  of  the  world,  but  the  law  of  the  sea,"  with  a  period 
ending  that  prefatory  sentence,  and  then  adding  the  real  decision. 
Bynkershoek  says  that,  in  all  the  manuscripts  which  he  has  seen, 
the  Latin  pronoun  "  id  "  is  made  the  subject  of  the  verb.  Selden, 
in  his  discussion  of  the  anecdote,  puts  in  the  word  "  it "  as  the 
subject  of  the  verb,  and  says  that  he  accepts  the  reading  with  a 
period  or  fullpoint  after  the  word  "  sea."  And  this,  I  think,  is 
now  the  generally  accepted  reading.  Taking  this  reading,  we 
have  this  as  the  rescript  of  Antoninus :  "  I  am,  indeed,  the  lord 
of  the  world,  but  the  law  of  the  sea.  •  Let  it  be  judged  by  the 
nautical  law  of  the  Rhodians,  as  far  as  no  law  of  ours  is  opposed." 
Let  what  be  judged  ? 

Plainly,  the  only  thing  which  it  could  be  fairly  claimed  that  the 
Emperor  meant  to  say  was,  "  Let  Eudaemon's  case  be  judged  by 
the  nautical  law  of  the  Rhodians."  There  was  no  call  on  the 
Emperor  to  say  how  any  other  case  should  be  judged.  And 
almost  all  the  commentators  so  treat  it  For  instance,  Pothier 
translates  it:  "Let  your  matter  (votre  affaire)  be  judged" 
(Pandectes  I.,  6,  p.  19). 

Then  we  have  the  further  statement,  at  the  close  of  the  anec- 
dote, that  the  Emperor  Augustus  "  has  made  the  same  decision." 

We  have,  then,  two  decisions,  one  by  Augustus,  and  one  by 
Antoninus,  that  the  question  of  the  right  of  the  Treasury  to  ship- 
wrecked property  (for  that  was  Eudaemon's  case)  should  be 
decided  by  the  Nautical  Law  of  the  Rhodians,  unless  there  was 
some  Roman  Law  opposed.  Whether  there  was  or  not,  Antoninus 
plainly  did  not  know.  But,  if  there  was  any  such  Roman  Law,  he 
said  that  that  must  be  paramount  This  is  altogether  too  slender 
an  authority  to  support  the  statement  that  Rome  adopted  the 
Rhodian  Maritime  Law. 

Putting  these  things  together,  we  find  that,  up  to  that  time, 
a.d.  533,  Rome  had  adopted  one  principle  of  Rhodian  Law,  and 
had  also  said  that,  as  to  the  title  to  shipwrecked  property,  if 
there  was  no  Roman  Law  applicable,  the  Rhodian  Law  should  be 
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applied.  And  that  is  all  that  can  be  shown  to  have  been  done  by 
Rome  in  that  direction. 

Now,  as  Rome  was  taken  by  the  Goths  in  a.d.  409,  any 
influence  of  Rhodian  Law  on  Roman  Law  must  have  been  before 
the  date  of  the  Digests. 

And  up  to  that  time  we  have  no  statement  by  any  author,  legal 
or  other,  that  Rome  had  accepted  anything  of  the  Rhodian  Law, 
except  that  one  principle  as  to  the  law  of  jettison. 

The  question  naturally  arises,  if  this  is  so,  How  has  it  hap- 
pened that  these  sweeping  statements  have  been  made  by  learned 
men,  as  to  this  wide  indebtedness  of  Rome  to  Rhodes  for  her 
Maritime  Law  ? 

The  Marquis  de  Pastoret  well  said  that  "  nothing  is  more 
common  than  to  see  modern  authors  repeat  without  examination 
the  assertions  of  those  who  have  preceded  them  in  the  sphere  of 
jurisprudence  and  history."  And  here,  I  think,  will  be  found  the 
explanation  of  what  has  so  often  been  said  about  the  indebtedness 
of  Rome  to  Rhodes  for  her  Maritime  Law. 

Taking  up,  for  instance,  what  Selden  has  said,  we  find  that  he 
bases  what  he  says  on  this  matter  on  that  fabricated  '  Nautical 
Law  of  the  Rhodians.'  For  when  he  speaks  of  Rome's  adopting 
the  laws  of  Rhodes,  he  has  taken  the  story  about  Antoninus  from 
that  fabrication,  and  not  from  the  Digests,  for  he  says :  "  Saith 
the  Emperor  Antoninus  to  Eudaemon, '  Let  suits  about  navigation 
be  decided  according  to  the  law  of  the  Rhodians,'  "  which  is  in 
accordance  with  the  story  as  told  in  that  *  Nautical  Law  of  the 
Rhodians,'  but  not  in  accordance  with  the  authentic  story  told  in 
the  Digests.  Elsewhere  he  gives  the  story  in  the  language  of  the 
Digests,  and  discusses  it  at  length. 

It  is  quite  plain  that  that  "  hungry  little  Greek,"  or  whoever 
fabricated  that  "  deception  for  learned  men,"  meant  to  claim  the 
merit  of  the  Roman  Maritime  Law  for  Rhodes,  and,  not  hesitating 
to  fabricate  the  series  of  Roman  Imperial  adoptions  of  Rhodian 
Law,  in  order  to  sustain  his  claims,  he  also  did  not  hesitate  to  alter 
Antoninus's  rescript,  and  to  state  that  Antoninus  decided  that  all 
nautical  matters  should  be  determined  by  the  Rhodian  Law,  when, 
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in  fact,  all  {hat  Antoninus  said  was  that  Eudaemon's  case,  which 
involved  the  question  whether  shipwrecked  property  in  the 
Cyclades  should  be  confiscated,  should  be  decided  by  Rhodian 
Law. 

I  cannot  but  think  that  that  fabrication  is  the  real  source  of  the 
idea  of  Rome's  indebtedness  to  Rhodes.  The  falsity  of  that 
document  was  not  perceived  until  the  learned  Bynkershoek  tore 
to  pieces  its  claims  to  authenticity  in  about  the  year  1709,  and  up 
to  that  time  the  writers  on  this  subject,  accepting  its  statements 
as  true,  had  quite  naturally  thought  that  there  was  proof  that  the 
Rhodian  Law  had  been  adopted  by  various  Roman  emperors. 
And,  after  its  falsity  was  conceded,  writer  after  writer  repeated 
the  assertions  of  his  predecessors,  without  stopping  to  examine 
how  far  those  assertions  must  be  modified,  if  the  false  document 
was  to  be  excluded. 

So  Azuni  says,  "  It  is  certainly  true  that  Augustus  solemnly 
recognised  the  Rhodian  Law  as  that  of  Rome."  And  Kent  makes 
the  same  statement  But,  aside  from  that  fabrication,  there  is  no 
foundation  for  that  statement,  except  the  line  in  the  Digests,  that 
Augustus  decided  the  same  thing  which  Antoninus  decided.  And 
Antoninus,  instead  of  having  "  solemnly  recognised  the  Rhodian 
Law  as  that  of  Rome/'  had  only  said  that  one  particular  case  was 
to  be  decided  by  Rhodian  Law,  if  there  was  no  Roman  Law  to 
oppose  it 

And,  even  if  we  were  to  take  this  as  being  a  declaration  of  a 
general  rule  that  all  nautical  cases  should  be  decided  by  Rhodian 
Law  unless  the  Roman  Law  was  opposed,  it  would  not  give  much 
assistance  to  this  extravagant  claim  that  Rhodian  Law  was  the 
foundation  of  Roman  maritime  jurisprudence.  For  we  know  that 
there  was  a  great  body  of  Roman  Law  relating  to  maritime  affairs. 
We  have  it  preserved  to  us  in  the  Digests  with  the  Roman 
authorities  assigned  to  it.  While,  as  to  what  was  Rhodian  Law, 
we  only  know  one  principle.  Nothing  else  that  we  know  of 
jurisprudence  can  be  said  to  have  been  Rhodian  Law,  and  there- 
fore it  cannot  be  asserted  that  Roman  Law  was  indebted  to 
Rhodian  Law  for  anything  else  whatever. 
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Again,  Kent  also  misstates  that  story  of  Antoninus.  He  says 
that  Antoninus  referred  Eudaemon  to  the  Maritime  Laws  of 
Rhodes  "  as  being  the  laws  which  he  said  were  the  sovereign  of 
the  sea."  But  Antoninus  said  no  such  thing.  He  said  that  law 
was  the  sovereign  of  the  sea.  He  did  not  specify  Rhodian  Law  or 
Roman  Law  as  the  law  which,  he  said,  ruled  the  sea,  as  he  ruled 
the  land.  If  there  was  any  difference  between  them,  it  was  not 
Rhodian  Law,  but  Roman  Law,  which  he  declared  to  be 
sovereign. 

The  fact  that  that  so-called  "  Nautical  Law  of  the  Rhodians" 
is  a  fabrication  of  unknown  date  is  now  universally  recognised. 
And  that  being  so,  I  do  not  hesitate  to  say,  with  all  due  deference 
to  Azuni,  Kent,  and  other  learned  authorities,  that  the  statement 
that  Rome  was  indebted  to  Rhodes  for  her  Maritime  Law,  outside 
of  that  one  principle  applicable  to  the  case  of  jettison,  is  without 
solid  foundation. 

I  see  no  reason  why  we  are  called  upon  to  look  to  any  other 
sources  than  Roman  sources  for  any  provision  which  we  find  in 
the  Maritime  Law  of  Rome.  The  jurisconsults  of  Rome  certainly 
showed  themselves  competent  to  deal  with  any  questions  which 
were  presented  to  them  by  the  increasing  maritime  commerce  of 
Rome.  Doubtless  they  examined  the  maritime  laws  of  other 
maritime  peoples,  Phoenicians,  Carthagians,  Athenians,  Rhodians, 
as  we  do  the  maritime  laws  of  England,  France  and  Germany, 
and  came  to  their  own  conclusions.  But  why  should  it  be  said 
that  Rome  was  indebted  to  Rhodes,  any  more  than  any  other 
maritime  nation,  for  any  part  of  her  maritime  laws  which  cannot 
be  directly  traced  to  Rhodes?  If  a  man  were  to  find  an  old 
bottle  in  the  ocean  filled  with  water,  and  labelled  "  Water  from 
the  Hudson  River,"  he  would  not  be  justified  thereby  in  stating 
that  the  ocean  drew  its  water  from  the  Hudson  River.  And  to  my 
mind  it  is  about  as  wide  of  the  mark,  to  say  that,  because  we  find 
in  the  sea  of  Roman  jurisprudence  one  principle,  and  one  only, 
which  bears  upon  it  the  label  of  Rhodes,  therefore  Rome  was 
indebted  to  Rhodes  for  her  Maritime  Law. 

I  have  confined  myself  in  this  statement  to  the  Maritime  Law  of 
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Rome.  I  am  inclined  to  think  that  the  same  would  prove  to  be 
true  of  the  Maritime  Law  of  the  Eastern  Empire  as  welL  But  a 
thorough  examination  of  that  subject  would  be  too  burdensome 
for  the  occasion. 

It  has  been  my  endeavour  to  verify  every  reference  which  the 
authors,  who  have  stated  that  Rome  was  indebted  to  Rhodes  for 
her  Maritime  Law,  have  cited  in  support  of  their  statement  Most 
of  them  have  referred  merely  to  that  fabricated  *  Nautical  Law  of 
the  Rhodians/  or  to  authors  who  have  on  its  authority  made 
previous  statements  to  the  same  purport  That,  as  I  have 
already  said,  if  it  were  not  a  fabrication,  would  be  quite  sufficient 
authority  for  the  statement ;  but,  being  in  fact  a  fabrication,  lends 
to  the  statement  no  authority  at  alL 

I  would  not  say  that  my  search  among  ancient  authorities  has 
been  exhaustive.  I  have  not  been  able  to  examine  all  the  authors 
whose  works  have  been  referred  to  by  those  who  have  written  on 
this  subject  But  I  have  found  no  reference  to  Rhodian  laws 
down  to  the  time  of  the  Digests  of  Justinian  (jld.  533),  except 
those  which  I  have  mentioned  above.  After  that  date,  however, 
I  find  several  authors  who  mention  them. 

1.  The  first  is  Isidore,  Bishop  of  Seville,  in  Spain,  who  wrote 
in  the  first  part  of  the  seventh  century.  Among  his  works  are 
twenty  books  of  what  he  called  etymologies,  which  were  a  sort  of 
encyclopedia  of  information  on  all  sorts  of  subjects.  One  sentence 
in  Chapter  XVIII.  of  his  fifth  book  is  as  follows :  "  Rhodian 
Laws  are  laws  of  maritime  business,  so  called  from  the  Island 
of  Rhodes,  in  which  from  long  ago  there  was  a  usage  of 
merchants." 

Elsewhere  he  speaks  of  Rhodes  and  of  the  Colossus,  but  says 
nothing  of  her  laws.  He  mentions  the  Theodosian  Code,  but 
does  not  mention  Justinian's  work,  and  possibly,  as  Spain  was 
not  then  part  of  Justinian's  Empire,  but  was  part  of  the  Empire 
of  the  Visigoths,  he  was  not  acquainted  with  it 

Antoninus  Augustus,  Archbishop  of  Saragossa,  in  his  work, 
"  De  Legibus  et  Senatus  Consultis,"  quotes  the  above  language 
of  Isidore,  but  adds  nothing  to  it 
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There  is  a  sentence  in  a  work  by  Michael  Attaliata,  who  lived 
in  the  latter  part  of  the  eleventh  century,  which  reads  as  follows : 
"  Nautical,  that  is,  maritime  matters,  are  judged  according  to  the 
Rhodian  Law,  unless  another  law  is  opposed  to  it" 

This  writer,  at  the  head  of  the  title  in  which  the  above 
sentence  is  found,  has  put  the  words  *'  Examine  the  Fifty-third 
Book  of  the  Basilica."  The  Basilica  was  a  compilation  of  law 
prepared  probably  under  the  Emperor  Basil,  who  reigned  in  the 
latter  part  of  the  ninth  century.  But  unfortunately  that  Fifty- 
third  Book  of  the  Basilica  has  not  been  saved  from  the  destructive 
tooth  of  time.  At  least  Pardessus  has  not  been  able  to  find  it 
We  therefore  have  no  authority  which  we  can  examine  to  see  on 
what  Attaliata  based  his  statement. 

Another  author  was  Constantinus  Harmenopoulos,  who  is 
referred  to  by  Selden  and  other  authors  as  authority  for  their 
statements. 

There  is  in  the  *  Procheiron/  or  manual  of  law  prepared  by  that 
author,  the  following  sentence  : — 

"All  nautical  matters  and  whatever  matters,  relating  to  the  sea,  come 
before  the  Courts  are  decided  by  Rhodian  Law,  and  are  determined  according 
to  the  Rhodian  Laws,  unless  some  other  law  is  found  contrary  to  Rhodian 
Laws;  for  the  laws  of  the  Rhodians  are  more  ancient  than  other  nautical 
laws." 

Harmenopoulos  was  a  judge  at  Thessalonica,  who  lived  in  the 
latter  half  of  the  fourteenth  century,  or,  as  Pardessus  says,  of 
the  fifteenth  century,  which,  as  you  see,  is  more  than  eight 
hundred  or  nine  hundred  years  after  the  Digests  of  Justinian  were 
issued. 

He  gives  no  authority  for  the  above  statement.  He  does  not 
mention  any  Rhodian  Law  whatever.  And  notwithstanding  the 
authority  which  he  ascribes  to  the  Rhodian  Laws,  he  leaves  us 
still  in  utter  ignorance  of  any  provision  of  Rhodian  Law. 

There  is  another  similar  statement  made  by  a  legal  writer 
named  Docimus  or  Docimius.  Who  he  was  and  when  he  lived 
is  utterly  unknown.  But  he  apparently  followed  the  two  others 
whom  I  have  named,  and  this  extract  from  his  work  was  printed 
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in  1596  by  Leunclavius  with  his  edition  of  the  so-called  '  Nautical 
Law  of  the  Rhodians,'  reading  as  follows : — 

"  All  nautical  matters,  and  whatever  things  relating  to  the  sea  that  come 
before  the  judges,  are  decided  by  Rhodian  Law,  and  are  determined  according 
to  Rhodian  laws,  unless  another  law  is  found  contrary  to  the  Rhodian  Laws. 
For  the  laws  of  the  Rhodians  are  more  ancient  than  other  nautical  laws,  and 
indeed  they  are  in  greater  part  good,  but  in  other  things  they  are  to  be 
reprehended. 

"  For  truly  in  the  latter  times  some  men  have  abused  the  Rhodian  Laws  for 
fraud  and  imposture.  And  the  very  face  of  things  having  been  changed 
demanded  that  new  laws  should  be  made  which  should  supply  what  was 
lacking  in  the  ancient  laws,  and  should  bring  them  to  a  more  elegant  and 
better  form  ;  wherefore  laws  of  this  kind  have  been  promulgated  by  Emperors 
who  were  studious  of  right  and  justice.  Therefore,  where  a  new  law  is  not 
found  which  shall  contend  with  the  old  law  of  the  Rhodians,  the  determina- 
tion in  nautical  controversies  is  according  to  Rhodian  Laws.  But  where  other 
laws  oppose  them,  the  laws  of  the  Rhodians  cease,  and  these  others  obtain  force." 

This  language  is  quoted  in  the  '  Synopsis  Minor/  of  which 
possibly  Docimus  was  the  author. 

But  we  are  left  equally  in  the  dark  by  this  statement,  as  by  the 
statements  of  Attaliata  and  Harmenopoulos,  as  to  any  authority 
for  any  of  them.  No  statute  or  decree  of  any  Emperor  on  the 
subject  is  referred  to.  Neither  of  them  gives  the  slightest  indica- 
tion as  to  what  was  any  provision  of  Rhodian  Law,  or  where  it 
was  to  be  found.  For  aught  we  know  these  writers  might  all  have 
been  deceived,  as  so  many  were  afterwards,  by  the  fabrication  of 
that  "  hungry  little  Greek,"  for  we  are  entirely  ignorant  of  the 
date  when  his  fabrication  was  put  forth. 

But  even  if  we  were  to  take  these  statements  as  true,  they 
furnish  no  ground  for  any  claim  that  Rome  was  indebted  to 
Rhodes  for  her  Maritime  Law.  For  Isidore  wrote  for  the 
Visigoths  and  makes  no  allusion  whatever  to  Rome.  The  earliest 
of  the  others  wrote  six  hundred  years  after  Rome  fell  beneath  the 
sword  of  Alaric  Between  their  day  and  the  time  of  Justinian's 
Digests  are  long  ages  of  utter  darkness  and  ignorance  as  to  any 
provision  whatever  of  Rhodian  laws.  If  anyone  desires  to  know 
what  was  any  actual  provision  of  that  law,  he  must  still  go  back 
to  the  Fourteenth  Book  of  the  Digests  of  Justinian  and  to  the 
Sentences  of  Paulus. 
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What  then  are  we  actually  justified  in  saying  about  the  famous 
Maritime  Laws  of  the  Rhodians  ? 

First.  We  can  say  that  the  Rhodians  had  a  law  on  the  subject 
of  jettison. 

Second.  We  can  say  that  the  principle  on  which  that  law  rested 
so  commended  itself  to  the  jurisconsults  of  Rome,  as  the  Rhodian 
law-giver  or  jurisconsult  had  stated  it,  that  it  was  taken  bodily 
into  Roman  jurisprudence  with  the  label  of  Rhodes  upon  it  And 
this  must  be  conceded  to  be  a  great  honour.  I  have  not  made 
an  exhaustive  examination  of  the  Digests  on  this  point,  but  so  far 
as  I  have  seen  there  is  no  other  provision  in  all  the  fifty  books 
of  the  Digests  which  bears  thus  the  name  of  another  nation. 

That  one  sentence  has  carried  the  name  and  fame  of  Rhodes 
down  through  seventeen  centuries,  and  will  carry  it  down  the 
stream  of  future  time  till  there  shall  be  no  more  sea. 

Third.  The  Rhodian  legislator  or  judge,  who  stated  that 
principle  so  clearly,  recognised  that  the  difference  between  the 
land  and  the  sea  called  for  a  different  law  to  govern  the  sea.  He 
saw  that  there  must  be  a  Maritime  Law. 

Fourth.  This  Rhodian  Law  applied,  to  this  case  of  misfortune 
and  preservation  from  peril,  a  principle  of  justice  and  fair  dealing 
which  compelled  appreciation  and  acceptance  everywhere  where 
it  was  known.  If  any  one  has  ever  sought  to  introduce  any 
opposing  principle  into  the  consideration  of  the  multifarious 
mishaps  of  the  ocean,  or  to  extend  the  right  of  contribution 
among  seafarers  to  any  loss  which  did  not  have  its  origin  where 
Rhodes  had  placed  it,  viz.,  in  a  sacrifice  by  one  for  the  good  of 
all  (like  the  author  of  the  so-called  *  Nautical  Law  of  the  Rhodians ' 
who  proposed  that  if  one  passenger  in  a  ship  lost  money  overboard 
all  the  other  passengers  should  be  compelled  to  help  make  it  up), 
his  effort  has  been  useless  and  his  work  ephemeral. 

That  Rhodian  principle  has  been  the  corner-stone  upon  which 
have  rested  through  all  the  centuries,  and  still  rest,  the  dealings 
of  men  of  the  sea  with  the  innumerable  cases  of  mishap  which 
arise  upon  the  sea.  Aside  from  that,  let  us  give  to  the  juris- 
consults of  Rome  the  credit  for  the  Maritime  Law  of  Rome. 


(      371      ) 

Who  can  tell  whether  we  shall  have  any  additional  knowledge 
of  the  law  of  Rhodes?  In  these  later  years  the  investigating 
powers  of  the  mind  of  man  exerted  upon  hieroglyph  and 
palimpsest,  and  the  labours  of  the  archaeologist's  spade,  directed 
by  the  exploring  eye  and  the  wise  critic's  judgment,  have 
brought  to  light  many  things  which  have  been  supposed  to  have 
utterly  perished.  A  notable  instance  is  the  recent  recovery  by 
Mr.  E.  P.  Andrews  of  the  inscription  in  honour  of  Nero,  affixed 
in  metal  letters  to  the  wall  of  the  Parthenon,  deciphered  by  the 
careful  study  of  the  nail  holes  left  in  the  stones.  (See  the  Century 
Magazine  for  June  1897,  p.  301.)  It  is  not  impossible,  therefore, 
though  most  improbable,  that  the  future  may  bring  forth, 
preserved  through  all  the  darkness  and  ignorance  of  past  ages  till 
happily  discovered,  as  the  Digests  themselves  were,  some  monu- 
ment, some  tablet,  which  will  give  further  knowledge  of  what  the 
law  of  Rhodes  actually  was,  and  may  enable  men  to  say  that  it 
can  be  positively  declared,  that  that  law  had  other  provisions 
which  were  worthy  to  be  placed  beside  that  priceless  jewel,  which 
is,  as  we  are  now  compelled  to  say,  the  only  thing  which  remains 
of  Rhodian  jurisprudence  or  legislation,  viz.,  the  wise  and  just 
principle  of  the  Rhodian  Law  of  Jettison. 

The  Chairman  :  One  by  one  the  familiar  documents  of  ancient 
history  are  passing  into  the  domain  of  legend.  Rhodes  had  two 
claims  to  the  admiration  of  the  world.  She  was  the  mother  of 
Homer ;  she  was  the  mother  of  the  Rhodian  Code.  German 
criticism  long  ago  dissipated  her  claim  to  be  the  birthplace  of 
Homer  by  proving  that  there  was  no  Homer.  It  remained  for 
America  to  destroy  her  remaining  claim  to  greatness  by  proving 
that  there  was  no  Rhodian  Code. 

Industrial  Property. 

The  Chairman  :  The  next  paper  is  a  paper  on  "  The  Protection 
of  Industrial  Property,"  by  Mr.  Francis  Forbes,  of  New  York. 
Mr.  Forbes  was  unable  to  remain  over,  and  his  interesting  paper, 
which  gives  a  resutni  of  the  work  of  the  International  Conferences 
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that  have  been  held  of  late  years  at  Madrid  and  other  places  for 
the  consideration  of  this  subject,  and  especially  that  of  the 
system  of  registration  of  trade  marks  in  connection  with  its 
national  bureau  at  Berne,  will,  under  the  rule,  be  referred  to  the 
executive  council  for  use  in  preparing  the  transactions  of  the 
Association  for  publication. 

The  paper  was  as  follows  : — 

The  International  Protection  of  Industrial 
Property. 

The  saying  that  this  is  a  commercial  age  is  so  often  repeated 
that  it  has  become  trite  and  perhaps  offensive.  But  whatever  be 
its  character,  bne  of  its  great  wants  is  world-wide  protection  to  its 
intellectual  workers  for  their  works,  and  to  its  manufacturers  or 
merchants  for  the  indication  of  their  honesty  in  the  production  or 
selection  of  goods. 

The  inventor  who  adds  to  the  world's  materials  for  the  well- 
being  of  man  is  given  a  patent  by  some  states  as  a  reward  for  his 
disclosure  of  his  invention.  If  the  principle  is  correct  for  any  one 
state,  it  is  correct  for  all,  and  if  adopted  in  all  with  proper  legisla- 
tion to  allow  for  applications  subsequent  to  the  first  application, 
although  these  latter  applications  be  after  disclosure  of  the  inven- 
tion, would  go  a  long  way  towards  furnishing  perfect  protection 
for  the  inventor. 

The  manufacturer  and  merchant  have  from  time  immemorial 
placed  some  designating  sign  upon  their  goods  by  which  they 
could  be  known ;  but  the  jealousy  of  nations  has  been  such  that 
only  within  recent  times  has  protection  been  given  to  marks  on 
foreign  goods. 

Every  mark  should  have  the  capacity  of  universality.  If  the 
article  designated  is  of  benefit  to  the  world,  its  only  limit  in 
designation  and  in  sale  should  be  the  capacity  of  makers  to 
produce  it,  and  not  the  narrow  boundaries  of  a  state,  owing  to  the 
requirements  of  new  marking  and  designation  in  another  state, 
because  of  the  use  of  the  same  mark  there  by  another  on  a  similar 
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article.  Liberty  of  purchase  as  well  as  liberty  of  sale  requires 
that  an  article  known  in  one  locality  by  a  certain  mark,  may 
be  found  everywhere  by  the  intended  buyer  through  the  same 
mark. 

It  is  apparent  that  there  is  little  in  common  between  inventions 
and  trade  marks,  and  the  principles  for  the  proper  protection  of 
one  are  not  necessarily  proper  for  the  protection  of  the  other,  yet 
by  the  labours  of  the  Patent  and  Trade  Mark  Congress  held  at  the 
Paris  Exposition  in  1878,  mostly  attended  by  persons  interested 
in  inventions,  a  movement  was  set  on  foot  that  caused  the  French 
Government  to* take  the  initiative  and  invite  commercial  nations 
to  send  delegates  to  a  Conference  on  the  same  subject,  which  was 
afterwards  held  in  Paris  in  1880. 

The  Conference  was  attended  by  delegates  from  Austria,  Hun- 
gary, Argentine  Republic,  Belgium,  Brazil,  France,  Great  Britain, 
Guatemala,  Italy,  the  Netherlands,  Portugal,  Russia,  Sweden, 
Norway,  Salvador,  Switzerland,  Turkey,  United  States  of  America, 
Uruguay  and  Venezuela. 

The  Convention  formed  by  the  Conference  and  called  "  Conven- 
tion for  the  Protection  of  Industrial  Property,"  was  concluded  in 
Paris,  March  20,  1883,  between  the  Governments  of  Belgium, 
Brazil,  France,  Guatemala,  Italy,  the  Netherlands,  Portugal,  Spain, 
Salvador,  Servia  and  Switzerland. 

It  contained  a  provision  for  the  adhesion  of  other  states,  and 
now  the  members  of  the  Union  are  Belgium,  Brazil,  Denmark, 
France,  Great  Britain,  Italy,  the  Netherlands,  Norway,  Portugal, 
Spain,  Servia,  Sweden,  Switzerland,  Tunis  and  the  United  States 
of  America.  Austria-Hungary  has  adhered  to  the  Union,  subject 
to  ratification  by  its  legislative  body. 

Industrial  property  and  inventions  were  by  the  Convention 
removed  in  part  from  the  domain  of  local  legislation  to  a  higher 
and  broader  field,  where  rules  based  on  common  justice  as  distin- 
guished from  local  interests  are  enforced.  Thus  the  rule  pre- 
vailing in  most  of  the  European  nations,  that  a  valid  application 
cannot  be  made  for  a  patent  for  an  invention  which  has  been 
divulged,  is  modified  by  the  Convention,  so  that  in  case  a  single 
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application  has  been  made  in  any  state  of  the  Union  for  a  patent, 
before  the  invention  has  been  divulged,  a  valid  application  may  be 
made  in  any  of  the  other  states  within  six  months  thereafter,  not- 
withstanding publication,  use  or  importation.  So  also  the 
provision  of  the  Convention  that  trade  marks  may  be  registered 
for  any  kind  of  goods  irrespective  of  whether  such  goods  are  the 
subject  of  sale  in  the  country  where  the  registration  is  applied  for 
or  not.  These  and  other  stipulations  had  the  effect  for  the  first 
time  of  making  new  general  laws  binding  on  all  nations  which 
should  choose  to  adhere  to  the  Convention. 

This  was  a  marked  transition  in  the  international  rules  of  con- 
duct and  private  municipal  laws,  and  has  been  followed  in  form 
in  the  Convention  for  the  Protection  of  Literary  Property  con- 
cluded at  Berne,  1885. 

The  Convention  itself  recognised  the  fact  of  possible  imperfec- 
tions and  specifically  provided  for  Conferences  for  its  amendment 
Two  such  Conferences  have  already  been  held,  and  a  third  has 
met  in  one  session  and  adjourned  to  meet  again. 

It  is  not  the  object  of  this  paper  to  discuss  the  separate  articles 
of  the  Convention,  but  rather  to  point  out  the  possibilities  of  the 
union  of  states  created  by  it  and  call  attention  to  some  of 
the  subjects  which  are  now  uppermost  in  connection  with  its 
extension. 

The  recommendations  of  the  first  Conference  held  at  Rome 
under  the  Convention  came  to  nothing,  because  they  did  not 
receive  the  unanimous  approval  of  the  members  of  the  Union. 

The  second  Conference,  held  at  Madrid  in  1890,  adopted  some 
minor  amendments  in  regard  to  the  conduct  of  the  International 
Bureau  at  Berne,  but  fearing  lest  the  proposition  adopted  at  Rome 
should  be  again  rejected,  cast  it  and  a  new  proposition  into 
the  form  of  independent  subsidiary  agreements,  which  should  be 
binding  on  those  members  of  the  Union,  who  should  adhere  to 
them  respectively. 

One  of  these  was  an  agreement  for  the  suppression  of  false 
indications  of  origin  in  every  case  where  one  of  the  contracting 
states  or  a  place  situated  in  one  of  them  should  be  directly  or 
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indirectly  indicated  as  being  the  country  or  place  of  origin  instead 
of  those  cases  where  such  false  indications  are  accompanied  by  a 
fictitious  commercial  name  as  provided  for  in  the  Convention. 
Of  the  members  of  the  Union,  only  Brazil,  France,  Great  Britain, 
Guatemala,  Portugal,  Spain,  Switzerland  and  Tunis,  adhered  to 
the  agreement 

Thus  a  union  was  created  within  the  original  Union. 

A  second  agreement,  adopted  at  Madrid,  related  to  the  inter- 
national registration  of  trade  marks.  The  original  Convention 
gave  rights  of  registration  to  individual  citizens  of  the  members  of 
the  Union ;  but  a  provision  allowing  private  initiative  in  a  number 
of  separate  offices  and  bureaus  in  many  cities  and  at  a  great 
expense,  was  not  consistent  with  due  regard  to  the  common 
welfare  of  the  new  Union,  and  therefore  the  International  Bureau 
at  Berne  was  made  a  central  office,  to  which  each  Government 
could  send  the  marks  of  its  citizens  for  registration  by  the  bureau 
in  the  various  local  offices  required  by  the  local  trade  mark 
laws. 

The  advantages  of  this  agreement  are  apparent  The  elimina- 
tion of  the  dangers  of  incompetent  and  unskilled  agents  called 
upon  to  do  work  under  many  laws,  and  in  many  languages ;  the 
economy  of  registration  in  addition  to  the  fees  of  the  home 
government,  but  200  francs  in  the  place  of  $1110,  as  published 
in  the  *  American  Corporation  Legal  Manual '  (Newark,  1899),  in 
the  list  of  charges,  stated  to  be  usually  made  by  agents  for  regis- 
tration of  trade  marks ;  the  establishing  of  a  place  of  search  for 
marks,  and  at  the  same  time  of  publicity  of  claim  to  particular 
marks,  and  thereby  the  avoidance,  by  an  honest  manufacturer  or 
merchant  desiring  to  adopt  a  new  mark,  of  a  mark  of  some 
prior  manufacturer  or  merchant,  with  the  attendant  loss  to  himself 
or  the  original  owner. 

In  feet,  the  provision  for  a  registration  of  marks  by  the  Inter- 
national Bureau  seems  to  be  so  naturally  a  part  of  the  work  of 
the  bureau,  that  we  might  well  ask  why  those  who  conceived  of 
the  desirability  of  a  central  bureau  should  have  overlooked  this 
very  obvious  work  for  which  it  was  fitted. 

t  2 
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Barring  the  arguments  which  must  sometimes  be  made  by  the 
inventor  in  fatvour  of  his  application  for  a  patent  for  his  invention, 
in  those  countries  where  a  preliminary  examination  is  made,  we 
see  no  reason  why  the  duties  of  the  International  Bureau  should 
not  be  extended  to  include  patents  for  inventions. 

Of  the  members  of  the  Union,  only  Belgium,  Brazil,  France, 
Italy,  the  Netherlands,  Portugal,  Spain,  Switzerland  and  Tunis, 
have  signed  the  agreement 

The  spirit  of  the  Union  seems  to  have  grown  with  age — a  new 
kind  of  patriotism  of  the  inventor  to  this  new  country  created  by 
intellectual  co-operation,  as  are  the  older  countries  by  language 
and  race. 

At  the  first  session  of  the  Brussels  Conference — the  third  and1 
last  Conference — ah  extension  of  the  length  of  time  after  an 
application  in  one  country  for  a  patent  in  other  countries,  and  of 
the  time  during  which  an  invention  need  not  be  worked  to  avoid 
forfeitures,  were  proposed,  and  vigorously  discussed.  The  ques- 
tions of  the  admission  of  trade  marks  to  registration,  of  the 
usurpation  of  marks  used  but  not  registered,  and  of  unfair 
competition  in  trade,  were  also  raised,  and  provision  for  the 
regulation  of  the  same  were  discussed  without  a  conclusion 
being  reached. 

In  addition  to  the  broadening  of  the  Union  on  the  lines  being 
discussed,  there  is  the  need  of  means  for  enforcing  its  provisions. 
A  government,  as  it  were,  has  been  established  with  laws,  but  no 
court  to  enforce  them  in  case  of  violation.  It  is  here  that  the 
Convention  comes  in  contact  with  the  great  movement  for  courts 
of  arbitration. 

We  propose  that,  without  waiting  for  the  tedious  progress 
of  negotiations  for  the  establishing  of  general  courts  of  arbi- 
tration, the  Union  itself  provide  such  a  court  in  addition  to 
its  administrative  machinery  contained  in  the  International 
Bureau. 

Then  we  would  have  a  Union,  indeed,  composed  of  an  ad- 
ministrative, a  legislative,  and  a  judicial  branch. 

The  amendments   to   the   Convention  providing  for   such   a 
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court  are  not  difficult  to  frame.  A  court  drawn  by  lot,  some- 
what after  the  manner  of  the  jury,  and  possessing  all  the  advan- 
tages of  a  jury,  viz.,  the  uncertainty  of  its  personnel,  might  be 
provided  for. 

The  court  should  be  empowered  to  pass  upon  all  questions  of 
dispute  as  to  the  interpretation  of  the  Convention,  and  of  its 
subsidiary  agreements.  Experience  alone  can  determine  whether 
the  court  shall  be  granted  the  power  to  determine  questions  of 
private  right  under  particular  registrations. 


Law  Suitable  to  Subject  Peoples. 

Dr.  F.  J.  Tomkins  (London)  read  the  following  paper  : — 

The  United  States,  Great  Britain,  and  other  nations  are  this  day 
brought  face  to  face  with  the  problem  that  Rome  had  to  solve 
when  she  became  mistress  of  the  world.  Rome  solved  that 
problem,  and  by  her  solution,  so  wide,  so  suitable,  so  humane, 
she  has  taught  highly-civilised  modern  nations  how  to  deal  with 
the  paramount  question  of  the  hour.  The  great  Roman  jurists 
were  sometimes  faulty  in  their  definitions — they  had  forgotten 
Aristotle ;  but  they  were  rarely  or  never  at  fault  in  their  practical 
methods.  They  had  a  threefold  conception  of  right,  or,  as  they 
termed  it,  of  jus :  jus  civile  Jus  gentium  Jus  naturale.  They  denned 
all  three,  they  appended  what  we  term  a  legal  sanction  only  to 
the  first  two.  Gaius  in  the  third  century,  and  Justinian  under  the 
acute  guidance  of  Tribonian  in  the  sixth  century,  never  in  their 
great  and  practical  jurisprudence  had  occasion  to  employ  jus 
naturale.  I  cannot,  however,  but  think  that  whilst  they  had 
clearly  in  their  mind  the  legal  sanction  as  applicable  to  the  jus 
civife,  and  the  jus  gentium^  they  felt  that  the  jus  naturale  was  a 
jus  divinum,  and  before  the  introduction  of  Christianity  had  the 
sanction  of  the  gods,  and  after  the  time  of  Constantine,  the 
sanction  of  the  great  Moral  Supreme.  Sir  James  Mackintosh,  in 
his  "  Discourse  on  the  Study  of  the  Law  of  Nature  and  Nations," 
cites   Lord   Bacon,  who,  with   his  wonderful  acuteness,  having 
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no  doubt  a  famous  passage  of  Cicero  before  him,  beautifully 
says : — 

"  For  there  are  in  nature  certain  fountains  of  justice  whence  all  civil  laws 
are  derived  but  as  streams ;  and,  like  as  waters  do  take  tinctures  and  tastes 
from  the  soils  through  which  they  run,  so  do  civil  laws  vary  according  to  the 
regions  and  governments  where  they  are  planted,  though  they  proceed  from 
the  same  fountains." — Bacon's  Works,  vol  i.,  p.  101. 

A  clear  conception  of  these  three  sources  of  law  at  the  present 
time  is  of  supreme  importance. 

Jus  civile,  in  the  language  of  Gaius,  is  "  quod  quisque  populus 
ipse  sibi  jus  constituit  id  ipsius  proprium  est  vocatum  jus  civile." 
The  jus  civile  was  that  source  which  was  peculiar  to  the  Roman 
people  themselves ;  it  was  their  strictly  national  law,  and  arose 
out  of  their  national  character.  For  about  five  hundred  years  the 
Romans  rejected  the  introduction  of  all  foreign  law,  and  confined 
themselves  strictly  and  exclusively  to  their  own  stern  national 
jurisprudence.  It  was  not  till  the  sixth  century  from  the 
foundation  of  the  Roman  State  that  Rome  discovered  that  the 
jus  civile  no  longer  sufficed  for  the  growing  necessities  of 
the  nation.  Rome  stood  where  the  United  States  stands  to-day. 
She  had  extended  vastly  beyond  the  limits  originally  placed  for 
her  national  life  and  the  exercise  of  her  power.  Rome's  commerce 
and  her  conquests  had  given  birth  to  wants  and  had  constituted 
relations  of  which  her  early  denizens  could  have  had  no  anticipa- 
tion. Her  distinguished  lawyers,  who  were  great  men,  put  forth 
what  they  termed  the  jus  gentium,  which  Gaius,  who  wrote  at  the 
time  of  the  Antonines,  defines  as  follows : — 

' '  Id  apud  omnes  populos  peraeque  custoditur  voeaturque  jus  gentium  quasi  qwr 
jure  omnes  gentes  utuntur.  It  is  the  law  which  is  common  to  all  civilised 
nations,  and  which  at  an  earlier  or  later  period  enters  and  modifies  the  strictly 
national  law  of  every  civilised  people.  Justinian  keeps  this  distinction  between 
jus  civile  and  jus  gentium  clearly  in  view  when  he  states  that  every  community 
governed  by  laws  and  customs  uses  partly  its  own  law,  partly  laws  common  to 
all  mankind.  Observe  the  word  custom,  eonsuetudo,  the  mother  of  law,  of 
which  Paulus  said,  "  Consuetudo  non  immerito  pro  lege  censetur." 

The  jus  gentium  of  the  Roman  jurists  is  a  different  idea  from 
what  we  now  designate  International  Law.    Jus  Jeciale  was  the 
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Roman  term  for  our  law  of  nations.  Cicero,  in  his  OfE  I.  n,  dis- 
tinctly siys,  "  Belli  quidem  acquitas  sanctissime  feciali  pop.  Rom. 
jure  perscripta  est"  The  jus  gentium  of  the  Romans  is  not  to  be 
confounded  with  the  jus  inter  gentes  first  used  by  Zouch  in  the  lJus 
feciale1  in  1650,  or  with  what  we,  following  Bentham,  one  of  our 
Lincoln's  Inn  men,  aptly  designate  International  Law.  The 
Chancellor  D'Aguesseau,  perhaps  without  knowing  the  '  De  jure 
feciali  sive  de  jure  inter  gentes '  of  Zouch,  also  suggested  that 
this  law  should  be  called,  "  Droit  entre  les  gens "  (CEuvres, 
torn.  II.,  p.  337).  It  is  the  jus  gentium  of  the  Romans  that  we 
now  need  in  the  great  and  solemn  exigencies  of  the  hour  to 
impress  upon  our  minds.  Keeping  this  before  her  eyes  for  twelve 
hundred  years,  Rome  not  only  ruled  the  Oriental  world,  but  the 
Occidental  world,  and  with  greater  benefit  for  the  conquered 
than  the  world  had  ever  before  contemplated.  Unfortunately  for 
the  United  States,  the  fathers  of  the  Constitution  were  at  the  time 
of  its  birth  far  too  much  imbued  with  the  philosophy  of  Rousseau 
and  the  speculative  ideas  of  his  schools.  The  stern  jus  civile  of 
the  Romans  was,  perhaps,  too  narrow ;  the  Constitution  of  the 
United  States  in  the  judgment  of  a  Roman  lawyer  is  too 
wide. 

At  the  time  of  the  declaration  of  independence  at  Philadelphia, 
one  great  name  is  missing.  It  is,  indeed,  the  name  of  a  great 
man — Thomas  Jefferson.  "Abstract  theories  regarding  human 
rights  had  laid  firm  hold  on  the  national  mind.  Such  theories 
naturally  expanded  with  the  practice  of  republican  government, 
and  have  at  various  times  been  extremely  potent  factors  in 
American  history.  But  the  influence  of  France  and  her  philo- 
sophers belongs  chiefly  to  the  years  succeeding  1789,  when 
Jefferson  was  fortunately  absent  at  Paris  n  (Bryce,  vol.  iii.,  p.  21). 
Jefferson  was  one  of  the  noblest  men  of  his  age ;  but  if  Strafford 
had  a  "  too  froward  love  of  antiquity,"  to  use  the  words  of  Lord 
Clarendon,  Jefferson  listened  to  what  afterwards  became  the  cuckoo 
note  of  France — "  Liberty,  Equality,  and  Fraternity."  It  was  an 
unfortunate  thing  for  this  now  great  nation,  this  false  French 
philosophy.    The: "  salus  populi  suprema  lex  est " ;  security  for  the 


(     *So     ) 

§tate  on  the  basis  of  its  national  laws,  its /or  civile.  See  what  evil 
omens  are  now  like  threatening  harpies  gathering  around  this  ration. 
Ignorant  and  untrained  men — black  and  white,  a  sinful  preju- 
dice against  colour,  a  growing  love  for  caste,  continental  socialists, 
Irish  Fenians,  foreigners  who  cannot  speak  our  language,  Orientals 
from  China,  clever  but  unscrupulous  men,  who  know  how  to 
manipulate  all  their  base  elements,  that  may  be  in  time  fitted 
for  and  absorbed  into  your  national  life,  and  I  believe  will  be 
hereafter;  are  not  these,  I  ask,  at  the  present  rather  food  for 
the  rapacious  appetites  of  men  who  batten  and  fatten  upon  the 
very  vis  vivida  of  the  State  ?  I  have  spent  my  life  in  fighting 
for  the  freedom  of  the  negro.  He  is  fitter  for  freedom  than  the 
brutal  unchained  barbarous  white  men,  savage  beasts  in  human 
shape.  One  hundred  and  forty  thousand  blacks  and  whites  in 
one  state  that  cannot  read  nor  write.  Fine  citizens  forsooth ! 
What  is  to  be  done?  Is  Liberty  to  be  surrendered?  No,  a 
thousand  times  no ;  but  it  must  be  the  fruitage  of  security.  You 
must  cling  to  the  laws  and  institutions  of  your  fathers,  the  founders 
of  Massachusetts  and  Virginia,  your  jus  civile,  and  cast  your 
sheltering  arms  around  those  elements  that  threaten  your  very 
national  existence  in  a  thousand  directions.  The  great  tribes  of 
the  expanding  families  of  mankind  must  be  dealt  with ;  and  the 
Roman  jurists  and  statesmen  saw  that  the  only  way  to  rule  and 
govern  these  hordes  of  peregrini  was  by  the  law  common  to  all 
mankind,  the /or  gentium. 

The  commercial  instincts  of  Rome,  like  those  of  Great  Britain 
and  the  United  States,  have  given  rise  to  difficulties  and  disputes 
that  require  investigation  by  trained  minds,  and  the  decision  of 
men  acquainted  with  the  ideas  and  prejudices  of  the  disputants. 
The  Romans  created  two  great  officers,  great  judges — the  Praetor 
Urbanus  for  Roman  citizens,  and  the  Praetor  Peregrinus  for  the 
foreigner  from  every  clime.  The  foreign  elements  were  found 
all  around  and  were  thronging  Rome.  The  law  administered 
by  the  forum  was  based  upon  the  jus  civile,  that  for  the  foreigner 
upon  the  jus  gentium.  For  the  first  five  hundred  years  the  jus 
civile  alone  prevailed  as  an  active  and  distinct  legal  institution ; 
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for  the  second  five  hundred  years  of  Rome's  existence  the 
praetorian  law  based  upon  the  jus  gentium  prevailed  by  the  side 
of  the  jus  civile.  It  was  not  till  the  time  of  Constantine  that  this 
dftqlismus  was  first  invaded;  the  two  systems  were  blended, 
and  a  new  combination  was  the  result.  This  peculiarity  lasted 
for  upwards  of  two  hundred  years  from  the  time  of  Constantine 
till  that  of  Justinian,  when  the  triumph  of  the  jus  gentium  over 
the  jus  civile  was  completed. 

One  of  the  most  interesting  and,  indeed,  most  important 
questions  practically  that  can  be  asked  is,  when  Rome  found 
herself  in  a  position  similar  to  that  in  which  the  United  States 
stands  to  the  Philippines,  what  was  her  conduct?  Living  in 
Oxford,  our  great  university  city,  I  had  a  most  important  and 
interesting  treatise  put  into  my  hand  in  order  to  write  a  paper  for 
which  I  had  only  a  short  day.  This  treatise  was  written  in  Syriac. 
It  contained  an  account  of  a  certain  Syriac  MS.  in  the  Royal 
Library  in  Berlin,  and  of  the  conquests  made  by  the  Roman 
arms  in  Syria.  It  then  gave  an  account  of  the  introduction  of 
Roman  Law  into  the  Oriental  world,  and  proceeded  to  name 
those  institutes  of  Roman  Law  suitable,  and  which  had  been 
introduced  to  these  conquests  on  the  basis  6f  the  jus  gentium. 
England  is  now  placed  very  much  in  the  same  position  in  India, 
certainly  in  relation  to  the  Law  of  Inheritance.  Rome  always 
knew  how  to  respect  the  opinions,  even  the  prejudices,  the 
customs  and  the  religion  of  her  conquests.  She  had  no 
colonies  as  England  has,  but  her  conquests  were  world-wide. 
The  Greeks  did  not  possess  enough  of  the  practical  eleinent  in 
their  sublime  natures  to  found  colonies  that  could  rival  the  parent 
stock  and  become  self-sustaining,  self-governing  nations.  The 
Romans  were  remarkable  for  the  practical  character  of  their 
minds,  as  proved  by  their  history  for  a  thousand  years,  and  by 
their  wonderful  system  of  jurisprudence,  lacking,  till  it  was  too 
late,  the  grand  moralising  and  elevating  element  of  a  true  faith 
to  produce  that  spirit  of  self-abnegation  that  seems  to  be  essential 
to  the  successful  founding  of  great  and  permanent  colonies.  They 
secured  conquests  to  a  certain  extent,  they  improved  the  con- 
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ditions  of  social  and  political  life  in  different  nations  and  divers 
races  of  men.  They  could  not,  however,  conceive  it  to  be 
possible  or  right  that  even  a  Roman  citizen  should  enjoy  all 
the  freedom  and  honours  of  the  Roman  name,  unless  sheltered 
under  the  protection  of  the  seven  hills,  or  seated  around  the 
splendours  of  the  Eternal  City.  Within  the  precincts  of  the 
Capitol  and  the  circuit  of  the  ban-lieue,  embracing  a  narrow  range, 
rights,  privileges,  freedom  and  honours  might  be  enjoyed  that, 
according  to  their  notions,  were  impossible  to  be  obtained  and 
exercised  in  any  other  clime  or  beneath  any  other  sky.  Unless 
sent  in  the  service  of  the  state  it  was  thought  that  a  Roman  could 
only  be  absent  as  an  exile,  or  seduced  from  the  fair  scenes  of  Italy 
by  motives  of  selfish  gain.  When  he  permanently  emigrated  he 
could  no  longer  boast  "  Civis  Romanus  sum." 

To  a  great  extent  the  duty  for  those  nations  who,  by  discover}', 
possession,  or  conquest,  are  called  to  exercise  their  power  over 
half-civilised  peoples,  is  to  learn  from  the  pathway  trodden  by 
Rome.  If  they  are  to  be  protected  and  prepared  for  a  higher 
and  fuller  citizenship,  their  normal  or  abnormal  condition  must 
be  studied,  and,  without  yielding  to  pernicious  and  inhuman 
practices,  we  must  strive  to  administer  law  and  justice  on  the 
basis  of  those  principles  applicable  to  all  mankind :  the  jus 
gentium.  Call  it  imperialism,  if  you  please — it  is  humane  and 
divine.  Rome  was  imperial,  Great  Britain  is  imperial,  the 
United  States  are  imperial.  There  are  other  imperial  powers. 
We  cannot  abnegate  our  destiny,  which  is  to  be  the  harbinger  of 
a  thousand  blessings  to  myriads  of  inferior  peoples.  It  is  a  high 
destiny.  It  has  been  forced  upon  our  great  nations.  The  quid 
est  is  no  longer  dubious.  Who  can  doubt  of  what  we  ought  to 
do,  of  the  quid  oportetf  I  am  persuaded  that  if  Washington,  if 
Jefferson,  if  Hamilton  were  here  to-day — and  they  are  here  by 
their  great  names  and  the  perfume  of  their  lives — they  would  cheer 
this  nation  and  urge  it  on  to  the  great  work  before  this  generation 
and  generations  to  come,  and  rejoice  with  us,  that  although  their 
prevision,  like  the  ancient  seers  of  Judah,  enabled  them  to  see 
into  some  of  the  deepest  depths  of  the  nations  of  their  days,  and 
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some  of  the  glorious  hopes  of  the  future,  the  sublime  glories  of  the 
present  hour  they  could  scarcely  imagine  or  contemplate.  In 
every  part  of  the  world  the  cry  is  "  Onward — higher ! w  and  we  have 
even  now  at  this  early  stage  and  at  the  conclusion  of  this  century 
an  earnest  of  peace,  education,  domestic  happiness  and  whole- 
some life,  whilst  fair  Religion  and  her  lovely  train,  Faith,  Hope 
and  Charity,  shall  bear  the  cross,  shall  cast  her  anchor  and  fling 
her  arms  of  love  around  the  races  of  our  fellow-men,  who  up  to 
the  present  have  not  known,  not  to  say  enjoyed,  the  benediction 
of  peaceful  government  and  the  blessings  of  that  holy  religion. 
In  those  words  which  have  been  re-echoed  from  this  land  through 
the  world  we  say : 

"  O  Lord  of  Hosts,  be  with  us  yet 
Lest  we  forget,  lest  we  forget." 


Liens  or  Privileged  Debts. 

His  Honour  Judge  Raikes,  Q.C.,  read  the  following  paper : — 

Amongst  the  various  commercial  contracts  or  rights,  none 
occupies  a  more  important  place  than  that  which  is  the  subject- 
matter  of  this  paper. 

As  soon  as  commercial  relations  emerge  from  the  primitive 
conditions  of  barter,  the  question  at  once  arises,  What  security 
can  I  have  that  the  transaction  will  be  carried  out  ? 

We  find  the  system  of  pledge  in  full  force  in  the  Mosaic  law, 
and  a  large  section  of  Roman  law  deals  with  the  same  subject ; 
indeed,  our  modern  systems  are  either  derived  from,  or  assimilated 
to,  these  ancient  exemplars. 

I  do  not  propose  within  the  limits  of  this  paper  to  attempt  to 
deal  with  the  question  generally,  especially  as  the  whole  subject 
has  recently  been  exhaustively  discussed  on  this  (the  American) 
side  of  the  Atlantic  in  the  learned  work  of  Professor  Davis  of 
Louisiana. 

I  propose  rather  to  deal  with  the  question  as  affecting  the 
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Maritime  law,  whether  of  contracts  or  torts,  and  endeavour  to 
point  out  some  of  the  divergences  between  the  practice  of 
different  nations  with  regard  to  it. 

With  regard  to  torts  especially,  I  venture  to  think  that  it  is 
more  essential  to  provide  security,  and  uniformity  as  to  the 
security,  for  damages  sustained,  than  to  lay  down  rules  as  to  their 
precise  amount  or  incidence. 

Arguments  between  the  various  systems  of  apportioning  damages 
between  two  ships  for  a  collision  for  which  both  are  to  blame, 
without  knowing  what,  if  anything,  you  wjll  have  to  apportion, 
appear  to  me  like  the  conduct  of  those  who  divide  the  bear's 
skin  before  they  have  caught  the  bear. 

No  doubt  it  is  more  logical  that  the  damage  should  be  appor- 
tioned to  the  blame  with  precision  than  that  it  should  be  halved, 
but  it  is  more  practically  useful  to  recover  half  of  the  amount  of 
damage  out  of  a  hypothetical  ship  valued  at  £8  per  ton  than  nine- 
tenths  out  of  a  wreck  at  the  bottom  of  the  sea,  out  of  which,  even 
if  she  should  be  raised,  a  dozen  different  classes  of  debts  have  to 
be  satisfied  before  it  comes  to  my  turn. 

Still  worse  is  the  condition  of  things  when  a  vessel  which  is 
alone  to  blame  immolates  herself  against  an  innocent  vessel; 
whatever  may  be  the  amount  of  the  damage  sustained  nothing  can 
be  recovered  elsewhere  than  in  Great  Britain  and  her  colonies, 
and  probably  in  Portugal,  the  alteration  in  the  latter  state  having 
been  made  quite  recently.  Therefore  it  is  obvious  that  so  far  as 
torts  are  concerned  the  injured  ship  and  her  cargo  have  a  higher 
security  in  Great  Britain  than  elsewhere.  Not  only  does  the 
injury  sustained  confer  a  maritime  lien  which  attaches  at  once, 
and  is  not  released  by  any  Statute  of  Limitations  (The  Kong 
Magnus^  1891,  P.  223),  the  reason  probably  being  that  the  fact  of 
the  hen  being  there  is  a  constant  acknowledgment  of  the  debt 
until  it  is  discharged.  But  in  addition  to  the  maritime  lien 
attaching  to  the  property,  the  owner  of  the  injured  ship  or  cargo 
on  board  it  has  a  personal  remedy  secured  by  the  usual  effects 
of  an  execution  against  the  owner  of  the  wrongdoing  vessel  up 
to  the  limit  of  j£S  per  ton  on  her  tonnage  in  all  cases,  whilst  crew 
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and  passengers  have  a  similar  conjunction  of  remedies  for  the 
loss  df  their  effects  and  for  personal  injuries ;  whilst  the  relatives,, 
though  they  have  no  maritime  lien — the  statute,  commonly  called 
Lord  CarnptielFs  Act,  creating  the  remedy  not  having  conferred 
it — yfet  have  the  further  range  up  tOj£i$  per  ton  for  injuries  sus- 
tained by  loss  of  life.  Here  in  the  United  States,  as  I  under- 
stand the  law,  the  injured  party,  so  far  as  ship  and  cargo  are 
concerned,  has  indeed  the  maritime  lien,  and  a  personal  action 
without  limitation ;  but  the  latter  right  is  practically  of  no  value, 
as  by  taking  proper  legal  proceeding  the  wrongdoer  can  abandon 
the  ship,  even  if  she  is  at  the  bottom  of  the  ocean,  and  by  so 
doing  free  his  personal  liability.  Hence  the  maritime  lien  is  not 
a  collateral  remedy  as  in  Great  Britain,  but  strictly  limits  the 
claim  to  the  value  of  the  ship  after  the  collision ;  and,  indeed,  the 
clairii  is  still  further  limited  by  possible  claims  for  salvage  and 
wages. 

In  the  Scandinavian  States  and  Germany  there  is  no  personal 
liability  at  all — the  claim  is  limited  to  ship  and  freight ;  and  so 
far  as  collision  damage  is  concerned  the  claim  is  postponed  to  all 
other  claims  arising  on  contract,  and  which  have  a  similar  right — 
that  is  to  say,  the  security  is,  for  practical  purposes,  the  same  as 
in  the  United  States  as  to  extent,  but  inferior  so  far  as  ranking 
against  the  res  is  concerned. 

In  other  states  which  have  generally  borrowed  their  law  on  the 
point  from  the  Napoleonic  codes,  the  position  of  the  injured  party 
is  still  worse,  as,  speaking  generally,  he  has  only  a  personal  action 
which  is  limited  to  ship  and  freight,  and  even  this  be  can  only 
make  good  after  all  the  ship's  contractual  liabilities  are  satisfied, 
arid  co-ordinately  with  any  other  general  debts  the  owner  may 
have,  which  general  debts,  however,  can  be  recovered  from  the 
Whole  of  his  property.  There  appears,  however,  to  be  one 
condition  of  things  in  which  in  these  states  the  injured  party 
is  better  off  than  in  either  the  United  States  or  Germany  and 
Scandinavia,  as,  if  by  some  happy  accident  the  owner  cannot 
abandon — that  is,  if  he  has  lost  his  title  by  a  previous  abandon- 
ment to  creditors  or  judicial  sale — he  cannot  exercise  this  faculty, 
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and  remains  liable  to  the  injured  party  personally  (The  Ina  Z, 
14  R.  I.  D.  M.  56a,  C.  C.  Turin,  January  17,  1899).  If  this  is 
a  correct  view  of  the  law  it  would,  if  the  owner  had  no  other 
property,  render  the  insurance  he  might  recover  liable.  The 
action  is  an  ordinary  personal  action,  the  abandonment  of  the 
ship  a  satisfaction  of  the  claim ;  hence,  if  there  is  no  ship,  or  title 
representing  a  ship,  to  abandon,  the  personal  action  would  take 
its  ordinary  course. 

Personal  injuries  are  probably,  from  the  wording  of  the  law  as 
to  owner's  liability,  subject  to  the  same  restrictions  as  to  the 
amount  that  may  be  claimed  in  all  states,  though  the  amount 
recoverable  is  limited  as  above;  but  loss  of  life  and  claims 
arising  thereout  are  very  differently  treated.  Here,  in  the 
United  States,  as  I  understand,  there  is  no  general  law  on  the 
subject  Primd  facie  the  law  is  the  same  as  it  was  in  England 
prior  to  the  passage  of  Lord  Campbell's  Act,  viz.  that  there  was 
no  price  for  the  life  of  a  free  man,  and  therefore  no  adequate 
compensation  could  be  granted  for  its  loss.  At  the  present  time, 
if  the  action  arise  within  the  territorial  limits  of  a  state  having 
such  a  law,  it  can  be  enforced  by  process  in  the  United  States 
courts,  but  not  if  it  arises  on  the  high  seas,  or  where  no  such  law 
exists.  The  difficulty  is  also  felt  in  Great  Britain,  as  Lord  Camp- 
bell's Act  does  not  apply  to  Scotland,, there  being  there  a  remedy 
at  Common  law ;  this  fact  has  been  held,  however,  to  show  that 
the  Act  was  not  intended  to  apply  to  foreigners,  at  all  events  when 
on  board  foreign  ships  on  the  high  seas,  or  in  foreign  waters. 
The  law  of  all  countries  based  upon  that  of  Rome  will,  as  in 
Scotland,  in  all  cases  give  a  right,  subject  to  the  limitation  fixed 
by  the  Commercial  codes.  In  some  states,  eg.  Italy,  these 
claims  have  priority  over  ordinary  collision  damage. 

Turning  from  tort  to  contract,  or  quasi-contract,  it  may  be  well 
to  deal  first  of  all  with  those  which  by  common  consent  require 
and  obtain  the  highest  degree  of  security — wages  and  salvage. 
In  these  cases  the  divergency  of  law  is  perhaps  more  extra- 
ordinary than  elsewhere.  In  Great  Britain,  whilst  the  seaman  has 
a  treble  right — (1)  against  the  ship  (in  rem)  with  a  maritime  lien ; 
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(2)  against  the  owner  for  whom  he  works  (in  personam) ;  (3) 
against  the  commander  who  engaged  him — his  claims  against  the 
ship  are  deferred  to  those  of  a  salvor,  who  by  saving  the  ship  pre- 
served the  res  for  him,  an  arrangement  which,  if  from  the  insolvency 
of  the  owner  and  death  of  the  commander,  he  has  nothing  else  to 
look  to,  seems  logical  enough ;  but  it  must  be  borne  in  mind  that 
until  1854  in  England,  as  still  in  many  other  countries,  the  seaman 
lost  his  wages  altogether  unless  freight  was  earned — that  is  to  say, 
that  though  he  had  a  right  against  the  ship  for  wages  earned,  no 
wages  were  earned  unless  freight  was  also  earned ;  so  if  the  ship 
were  lost  he  lost  at  once  his  remedy  and  his  security,  whilst  if  the 
ship  were  preserved  by  salvors  and  freight  earned,  he  retained  his 
right  against  the  ship  both  for  the  wages  actually  earned  before 
the  salvage,  and  for  those  which  the  salvage  enabled  him  to  earn 
afterwards,  which  was  a  sufficient  reason  in  that  condition  of  the 
law  for  allowing  salvage  to  take  precedence  of  both  prior  and  sub- 
sequent wages.  It  may  be  said  that  almost  all  of  this  class  of 
contract,  or  quasi-contract,  debts,  each  in  turn,  by  preserving  the 
reSy  enables  the  earlier  ones  to  be  realised  when  the  voyage  is 
finished ;  seamen  have  brought  the  vessel  to  a  certain  position 
where,  meeting  with  sea  damage,  assistance  is  necessary;  it  is 
rendered  by  salvors,  who  bring  the  ship  near  harbour;  then  a 
pilot  appears,  who  enables  them  to  come  close  up  and  within 
reach  of  the  tugs,  which  ultimately  bring  the  ship  into  safety; 
but  the  salvors  could  not  accomplish  their  work  without  the  sea- 
men of  the  ship,  still  less  the  pilot  without  both,  and  even  the 
tug,  in  theory  at  all  events,  could  do  nothing  without  the 
pilot  and  crew  of  the  ship,  which  now  consists  of  crew  and  salvors. 
It  therefore  would  appear  equitable  that  all  those  who  have  a  lien 
or  privilege  should  rank  together  for  services  rendered  together, 
and  each  in  priority  to  services  rendered  previously.  This  is  all 
very  well  inter  sese,  but  it  does  not  solve  the  question  as  between 
them  and  those  having  a  lien,  if  such  there  be,  for  a  tort  such  as 
a  collision ;  but  leaving  this  for  a  moment,  there  is  another  class  of 
persons  who  have  a  claim  which  is  very  generally  considered  as 
one    having  a  privilege  against  the   ship  and   freight.     Cargo- 
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owners  have  lost  their  right  here  by  reason  of  the  provisions  of  the 
Harter  Act,  and  very  frequently  elsewhere  contract  themselves  out 
of  their  rights  by  consenting  to  negligence  clauses  in  the  contracts 
of  carriage,  but  when  this  is  not  done  it  is  clear  that  every  assist- 
ance rendered  to  the  ship,  whether  by  seamen,  salvors,  pilot,  or 
tug,  preserves  the  res  for  them,  and  that  therefore  they  should 
come  in  after  all  these,  if  the  services  are  rendered  during  the 
voyage  on  which  the  cargo  was  carried. 

So  far  as  liens  or  privileges  arising  out  of  contract  or  implied 
contract  are  concerned,  it  would  appear  there  is  no  reason  why 
the  lien  should  extend  beyond  the  res  ;  for  example,  if  a  man  salves 
my  ship  without  agreement  with  me  or  my  agent,  he  does  it  at  his 
own  risk  entirely,  and  ought  only  to  look  to  the  res  for  payment ; 
if  he  tows  or  pilots  according  to  the  regular  tariff,  the  law  will 
compel  an  agent  to  pay  that  tariff  if  the  services  are  accepted,  and 
therefore,  though  th£  reason  for  the  priority  of  the  privilege 
remains  as  above,  the  personal  liability  of  the  owner  should  also 
remain.  The  enhanced  risk  of  the  salvors  getting  anything  is  a 
reason  for  making  salvage  reward  much  higher  than  any  tariff  or 
rule  of  quantum  meruit  would  give.  One  would  expect  that  the 
same  principle  would  work  out  in  wages  contracts,  and  that  where 
the  principle  that  freight  is  the  mother  of  wages  exists,  those  wages 
would  be  much  higher  than  in  countries  where  the  seamen  have 
a  collateral  right  for  wages  actually  earned  against  the  owner  and 
master  personally.  That  such  is  not  the  case,  but  that  there  is 
no  appreciable  difference  between  the  wages  paid  in  ships  under 
different  flags  and  with  different  laws  on  the  matter,  when  lying 
in  the  same  port,  can  only  be  ascribed  to  the  habitual  impro- 
vidence and  ignorance  of  the  sea-going  class. 

The  lien  of  the  mortgagee  stands  pretty  much  on  the  same 
basis  as  that  of  the  cargo-owner  so  far  as  other  claims  heretofore 
considered  are  concerned,  but  as  against  the  cargo-owner  himself, 
the  latter  looks  to  the  ship,  and  cannot,  without  an  amount  of 
trouble  incompatible  with  the  transaction  of  business,  find  out 
what,  if  any,  mortgages  are  on  the  ship ;  the  mortgagee,  on  the 
other  hand,  when  he  lends  his  money  knows  that  the  work  of  the 
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ship  is  to  carry  cargo,  and  that  the  cargo  looks  to  the  ship,  and 
also  can,  and  most  frequently  does,  retain  his  rights  of  personal 
action  against  the  mortgagor;  hence  it  would  seem  that  the  cargo 
lien  should  rank  before  that  of  a  mortgagee. 

Bottomry,  respondentia,  and  necessaries,  as  these  terms  are 
understood  in  Great  Britain  and  here,  are  money  advanced  and 
stores,  work,  and  labour  supplied  to  enable  the  ship  to  complete 
her  voyage  and  to  earn  freight,  and  therefore  would  seem  to  fall 
under  the  same  category  as  salvage,  pilotage,  and  towage.  In 
many  states,  however,  "  bottomry  "  is  applied  to  a  species  of  con- 
tract most  unusual,  if  not  indeed  illegal,  in  Great  Britain,  at  all 
events,  where  a  man  advances  money  to  fit  out  the  ship,  looking 
for  the  repayment  of  principal  and  interest  at  a  high  rate,  out  of 
the  profits  made  by  the  ship,  and  also  from  the  owner  personally, 
but  with  a  privilege  in  case  of  non-payment  against  ship  and 
freight  It  is  difficult  to  distinguish  this  class  of  contract  from  a 
mortgage,  except  that  presumably  the  loan  is  for  the"  purposes  of 
the  voyage,  whereas  a  mortgage  may  be  for  any  purpose  whatever ; 
this  may  be  a  reason  for  confining  the  remedy  to  the  ship  if  the 
owner  has  not  made  himself  personally  liable  as  well,  but  none  for 
giving  it  a  higher  privilege  as  against  other  claimants  upon  the 
ship  than  a  mortgage  has. 

There  seems  little  reason  why  such  claims  as  insurance  pre- 
miums or  unpaid  purchase-money  should  have  any  lien  at  all. 
The  first  is  a  purely  speculative  contract  with  the  shipowner,  the 
latter  one  which  might  be  secured  by  mortgage  or  its  equivalent, 
and  if  not  so  secured  should  not  get  precedence  of  that,  the 
lowest  of  all,  even  if  it  should  have  precedence  of  any  other 
general  debts  of  the  owner — that  is,  have  any  privilege  at  all 
against  the  ship. 

The  main  question  remains,  How  should  a  damage  lien  arising 
out  of  a  tort  by  collision  rank  as  against  the  contractual  liens  or 
privileges,  apart  from  the  question  of  the  personal  liability  of  the 
owner  beyond  the  value  of  the  ship  ?  If  the  principle  be  admitted 
that  the  person  injured  can  seize  the  ship  at  once,  and  hold  it 
against  all  intervening  interests  if  present,  he  should  not  be 
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prejudiced  by  the  accident  of  absence ;  he  is  entitled  to  the  ship 
as  she  stands  after  the  collision,  and  to  be  paid  out  of  her  without 
reference  to  any  persons  who  may  have  unsatisfied  contractual 
claims  upon  her,  but  he  himself  will  have  to  pay  all  subsequent 
charges  upon  her  which  are  necessary  to  enable  him  to  realise  his 
lien — that  is  to  say,  that  his  lien  should  take  precedence  of  all  prior 
liens  but  be  inferior  to  all  subsequent  liens  for  services  rendered. 

In  the  happily  improbable  case  of  two  collisions  occurring  on 
the  same  voyage  it  must  logically  follow  that  the  same  principle 
applies  to  both,  and  that,  therefore,  the  second  collision  claimant 
should  take  precedence  of  the  first ;  if  not,  the  second  claimant 
would  come  before  wages  and  salvage  earned  between  the  two 
collisions,  and  after  the  first  collision  claimant,  who,  as  pre- 
viously shown,  comes  after  these  claims,  which  is  impossible  and 
absurd. 

As  to  pure  contract  liens  such  as  those  conferred  by  contracts 
deliberately  made,  such  as  wages,  charter-parties,  bilk  of  lading, 
mortgages,  and  so-called  bottomries,  entered  into  previously  to  the 
voyage,  and  also  it  may  be  the  other  regular  bottomries  and  con- 
tracts for  necessaries,  the  matter  may  be  left  well  to  the  law  of  the 
flag.  Some  states  may  think  it  to  their  interest  to  encourage 
persons  to  embark  their  money  in  shipping  by  confining  the  right 
to  the  ship ;  others  may  consider  that  the  true  way  to  encourage 
trade  and  shipping  is  to  give  the  widest  possible  remedy  for 
breach  of  contract  and  make  the  shipowner  personally  liable  in 
full ;  or  again  may  think  a  middle  course  desirable,  and  make  him 
personally  liable  up  to  a  certain  empirical  amount ;  or  again,  may 
think  it  best  to  leave  the  matter  at  large,  and  allow  complete 
liberty  of  contract  on  the  point;  and  even  in  other  contracts  of 
necessity  it  is  purely  a  matter  of  policy  for  each  state  to  decide 
for  itself  what  the  right  outside  the  claim  on  the  ship  itself  should 
be ;  but  so  far  as  the  ship  itself  is  concerned  the  question  is  an 
international  one,  and  the  practice  should  be  uniform,  so  that  the 
salvor,  the  seamen,  the  pilots,  and  the  tugs  should  know  what 
they  have  to  look  to  in  any  event  without  an  elaborate  and  at  the 
time  impossible  consideration  of  what  the  law  of  the  flag  may  be  ; 
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and  d  fortiori  in  case  of  collision  it  is  necessary  that  so  far  as  the 
ship  is  concerned  the  law  of  all  states  should  be  the  same,  and  on 
principles  of  common  sense  that  the  natural  right  of  a  person  in- 
jured to  recover  his  loss  from  the  person  injuring  him  should 
not  be  confined  to  what  must  often  be  a  purely  illusory  remedy, 
and  that  even  for  that  he  should  not  know  whether  his  claim 
comes  first  or  last  of  a  dozen  others  with  which  he  has  nothing 
to  do. 

It  may  be,  of  course,  in  all  cases  that  the  owner  is  without 
money  and  uninsured,  and  that  the  claim  is  of  necessity  confined 
to  ship  and  freight ;  this  may  happen  in  any  country  and  with  any 
ship ;  the  more  necessary  to  establish  the  position  of  the  injured 
party  with  regard  to  the  ship  itself.  But  in  an  international  ques- 
tion, though  it  is  impossible  to  provide  that  every  shipowner  has 
private  means  available  for  compensation,  this  is  no  reason  for 
not  laying  down  a  uniform  law  both  as  to  how  his  claim  against 
the  ship  and  freight  ranks  as  regards  other  claims,  and  as  to  the 
extent  to  which  he  should  be  liable  irrespective  of  the  value  of 
the  ship,  especially  as,  if  the  ship  is  insured,  in  case  of  loss  there 
is  still  personal  property.  The  only  other  possible  alternative 
would  appear  to  be  to  have  a  uniform  law  that  all  collisions  were 
to  be  treated  as  inevitable  accidents  so  far  as  civil  liability  was 
concerned — that  is,  that  in  no  case  should  damages  be  recoverable. 
Practically  ail  ships  are  insured,  and  the  loss  falls  on  the  under- 
writers. They  have  no  knowledge  of  or  means  of  preventing  col- 
lisions,  and  it  is  simply  a  game  of  chance  with  them  as  to  who 
pays;  there  is  no  negligence  on  their  part  to  entail  damages. 
But  the  court  and  the  lawyers  have  to  be  paid  for  finding  out.  If 
those  payments  come  to  ten  per  cent  on  the  amount  recovered, 
the  underwriters  as  a  class  would  put  the  ten  per  cent  into  their 
pockets  until  competition  required  them  to  reduce  the  rates,  when 
ihe  shipowner  and  cargo-owner  would  get  the  benefit  of  it ;  whilst 
if  the  penalties  on  officers  of  loss  of  certificates  for  bad  navigation 
were  still  in  force,  the  officer  would  only  wish  to  keep  clear  of 
collision,  not  so  to  navigate  as  to  endeavour  to  save  his  owner's 
pocket  by  having  a  collision  according  to  his  view  of  the  law. 
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Probably  under  these  conditions  ships  would  treat  one  another  as 
Dogberry  advised  the  constable  to  treat  the  suspected  thiefv  and 
there  would  be  fewer  collisions  and  consequently  less  loss  than 
under  any  existing  system.  Here,  again,  premiums  would  fall, 
and  the  shipowner  ultimately  be  benefited.  I  must  apologise, 
however,  for  suggesting  such  a  drastic  method  to  a  company  of 
lawyers,  who  would  possibly  be  sufferers  from  it. 

At  the  recent  conference  in  London  it  is  true  that  a  resolution 
was  carried  which  was  to  produce  uniformity  by  adopting  the  Con- 
tinental limit  as  a  minimum,  and  some  empirical  value  per  ton 
like  that  of  Great  Britain  as  a  maximum  ;  personally  I  can  only 
regret  it,  as  I  fear  that  it  only  puts  any  hope  of  uniformity  in  this 
question  further  off  than  ever. .  No  doubt  it  would  be  an  apparent 
advantage  to  the  British  shipowner,  though  whether  the  real 
interest  of  the  shipowner  is  not,  in  face  of  the  fierce  competition 
of  all  peoples,  nations,  and  languages  for  freights,  to  give  a  larger, 
rather  than  a  reduced,  security  may  well  be  questioned  ;  but  there 
can  be  no  question  of  the  unwillingness  of  the  British  Parliament 
to  pass  an  Act  which  the  Conservative  element  would  say  was  in- 
tended to  change  a  law  under  which  Great  Britain  in  general,  and 
her  mercantile  marine  in  particular,  had  flourished  abundantly  and 
relatively  more  than  any  nation  where  the  proposed  law  exists, 
and  which  the  Liberal  element  would  say  was  intended  for  the 
protection  of  a  class,  the  shipowners,  who  had  always  shown  them- 
selves exceedingly  well  able  to  take  care  of  themselves,  at  the  ex- 
pense of  the  community ;  and  I  venture  to  think  that  if  uniformity 
is  only  to  be  obtained  by  change  in  this  direction,  it  is  never  likely 
to  come  within  the  range  of  practical  politics. 

Of  course,  it  is  difficult  to  defend  the  actual  figures  of  the 
British  limit,  and  indeed  there  seems  but  little  logic  in  making 
the  limit  a  function  of  the  tonnage  of  the  wrongdoing  ship.  As 
Lord  Palmerston  said  in  1861,  when  the  Merchant  Shipping  Bill 
establishing  the  system  was  before  the  House,  he  could  not  see  why 
a  man  should  pay  less  for  shooting  another  with  a  pistol  than  with 
a  gun ;  and  one  cannot  see  why  a  tug-owner  who  has  perhaps 
;£ioo,ooo  invested  in  that  class  of  craft,  averaging  fifty  tons  each, 
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should  pay  less  if  he  sinks  a  valuable  ship  by  the  clumsiness  of  his 
servants  in  a  tug  than  the  owner  of  a  sailing-ship  o£  say,  one 
thousand  tons,  in  which  the  whole  of  his  capital  is  invested,  and 
which  is  worth  ^5,000.  A  more  reasonable  method  of  limit 
would  appear  to  be  that  the  amount  should  be  a  function  of  the 
tonnage  of  the  injured  vessel,  so  as  to  exclude  fancy  values,  such 
as  would  naturally  appertain  to  the  Columbia  or  the  Shamrock  for 
example ;  but  when  the  Common-law  principle  of  a  master  being 
liable  in  solido  for  the  torts  of  his  servants  in  the  execution  of 
their  duty  is  once  departed  from,  it  is  difficult  to  find  any  logical 
ground,  but  the  least  logical  of  all  would  appear  to  be  to  make  the 
limit  the  value  of  the  weapon  with  which  the  injury  was  done,  if 
it  could  be  found  after  the  injury  was  done. 

F.  W.  Raikes. 

Jurisdiction  founded  on  Domicil. 

The  Chairman  intimated  that  a  paper  on  this  subject  had  been 
prepared  by  Mr.  W.  W.  Vickers,  of  Toronto,  and  that  Mr.  Vickers 
was  present ;  but,  in  view  of  the  lateness  of  the  hour,  that  gentle- 
man had  intimated  that  it  would  be  agreeable  to  him,  if  it  should 
be  to  the  Conference,  that  the  paper  should  be  deemed  read  and 
referred  to  the  executive  council  for  publication  in  the  report 
This  course  was  accordingly  adopted. 

The  paper  was  as  follows : — 

Domicil  as  a  Foundation  for  Jurisdiction. 
General. 

There  is,  perhaps,  to-day,  a  greater  need  than  ever  before  for 
the  attention  of  all  jurists  to  International  Law,  and  there  never 
was  so  grand  an  opportunity  of  bringing  under  the  searchlight  of 
modern  civilisation  the  different  questions  handled  in  so  many 
divers  ways  by  the  nations  whose  desire  for  harmony  and  peace 
has  brought  about  what  has  been  termed  a  philosophical  unity 
under  the  head  of  International  Law.     The  trend  of  modern 
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times  has  been  to  bring  out  unity  in  variety,  and  we  have  one 
class  of  jurists  who  see  in  the  uniformity  of  legislation  of  different 
territories  a  menace  to  the  progress  of  each  individual  nation,  in 
so  far  as  each  state  is  prevented  from  enjoying  that  freedom  of 
thought  and  movement  which  brings  about  reforms  in  every 
department  of  law.  There  are  many  problems  of  International 
Law  for  solution  presented  to  each  individual  state,  but  civilisation 
is  becoming  more  and  more  widespread,  and  the  desire  for  peace 
and  harmony  in  external  and  internal  relatious  is  bringing  about 
that  friendliness  to  strangers  which  is  to-day  the  mark  of  the 
prosperous  nation  in  all  its  relations  of  life.  There  is  one  sove- 
reign law  which  is  at  the  basis  of  International  Law,  and  that  law 
is  the  biblical  precept,  "  Do  unto  others  as  you  would  they  should 
do  unto  you,"  and  the  recognition  of  this  great  principle,  or  the 
one  law,  will  soften  and  solve  many  of  the  seeming  difficulties 
with  which  the  subject  of  International  Law  to-day  is  fraught. 
Uniformity  means  oneness  and  unity,  and  there  is,  perhaps,  no 
more  important  topic  in  International  Law  to-day  than  that  with 
which  it  is  proposed  to  deal — domicil  as  a  foundation  for  juris- 
diction. It  would  appear,  at  times,  that  the  nations  are  separating 
farther  and  farther  from  each  other,  in  so  far  as  the  personal 
statutes  are  concerned,  but  the  means  of  communication  which 
bring  to  us  this  knowledge  of  lack  of  agreement  should  be  the 
means  of  bringing  about  the  ultimate  harmony  in  all  legislative 
enactments  upon  international  topics.  It  is  hardly  necessary  to 
point  to  the  unity  in  language,  sentiment,  religion  and  trade, 
which  binds  the  English-speaking  peoples  of  the  world,  and  the 
uniformity  of  laws  would  simply  make  sure  the  progress  which 
has  been  made  in  the  line  of  universal  peace  and  goodwill  to  all 
mankind.  The  importance  of  all  topics  of  International  Law  is 
sometimes  neglected  because  the  individuals  of  the  different  States 
do  not  recognise  the  benefits  which  are  derivable  from  such  a 
condition  of  universal  peace.  If  the  trade  relations  be  perfectly 
harmonious  and  free,  and  there  be  a  proper  measure  of  respect 
each  for  the  other  of  the  nations,  no  condition  of  affairs  which  is 
not  based  on  the  same  rule  of  peace  and  harmony  can  stand* 
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British  North  America  Act. 

Canada,  as  a  dependency  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  takes  its  powers  by  the  express  enactment  of 
the  Imperial  Parliament,  which  is  familiar  to  all  jurists  under  the 
name  and  title  of  The  British  North  America  Act  In  looking, 
then,  to  the  powers  which  are  vested  in  the  Parliament  of  Canada, 
it  is  necessary  to  scan  closely  the  legislation,  treaty,  or  other 
positive  enactment  by  which  the  powers  are  granted  It  is  true, 
as  a  matter  of  judicial  decision  (per  Sir  Henry  Strong,  CJ.C,  27, 
S.  C.  R.,  p.  473),  that  the  British  Parliament  could  vest  in 
Colonial  legislatures  powers  co-equal  with  its  own  ;  and  if  this  be 
so,  it  is  a  question  for  us  to  determine  with  exactitude  the  nature 
and  extent  of  the  restrictions,  if  any,  which  are  discernible  upon 
the  face  of  the  writing.  If,  therefore,  we  look  at  section  91  of 
The  British  North  America  Act,  we  shall  find  the  following  words 
of  enactment : — 

"  It  shall  be  lawful  for  the  Queen,  by  and  with  the  advice  and  consent  of 
the  Senate  and  House  of  Commons,  to  make  laws  for  the  peace,  order  and 
good  government  of  Canada,  in  relation  to  all  matters  not  coming  within  the 
classes  of  subjects  by  this  Act  assigned  exclusively  to  the  legislatures  of  the 
provinces  ;  and  for  the  greater  certainty,  but  not  so  as  to  restrict  the  generality 
of  the  foregoing  terms  of  this  section,  it  is  hereby  declared  that  (notwith- 
standing anything  in  this  Act)  the  exclusive  legislative  authority  of  the 
Parliament  of  Canada  extends  to  all  matters  coming  within  the  classes  of 
subjects  next  hereinafter  enumerated,  that  is  to  say :  sub-s.  25,  Naturalization 
and  Aliens ;  sub-s.  26,  Marriage  and  Divorce  ;  sub-s.  27,  The  Criminal  Law, 
except  the  Constitution  of  Courts  of  Criminal  jurisdiction,  but  including  the 
procedure  in  Criminal  matters." 

It  follows,  then,  from  this  wording,  that  certain  exclusive 
powers  are  granted  to  the  Dominion  Parliament,  and  that  there 
may  be  no  mistake  about  these  several  matters,  the  provincial 
legislatures  are  expressly  forbidden  to  deal  with  such  matters  of 
exception.  For  the  purposes  of  this  article,  it  is  intended  to  deal 
with  sub-section  26  of  section  91,  which  sub-section  relates  to  the 
subject  of  marriage  and  divorce,  and  in  this  way  to  trace  the 
influence  which  the  technical  doctrine  of  domicil  has  upon  the 
jurisdiction  thus  thrust  upon  the  Parliament  of  Canada  to  pass  » 
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remedial  enactments  at  the  prayer  of  those  over  whom  the  Parlia- 
ment has  authority.  We  thus  see  that  the  Imperial  Parliament 
has  vested  in  the  Parliament  of  the  Dominion  of  Canada  the 
power  to  deal  with  marriage  and  divorce,  and  as  the  federal 
government  has  control  of  these  matters,  the  domicil  of  the 
parties  may  be  the  domicil  of  any  one  or  more  of  the  several 
provinces  which  comprise  the  Dorainipn,  and,  still  preserve  their 
British  political  nationality.  These  powers  are  apparently  such 
as  could  be  delegated  to  a  federal  court,  or  to  the  courts  of  the 
several  provinces  of  the  Dominion,  and  it  is  fairly  arguable  and 
reasonable  to  make  the  statement  that,  on  the  construction  of 
The  British  North  America  Act,  these  powers  "  are  not  in  any 
sense  to  be  exercised  by  delegation  from  or  as  agents  of  the 
Imperial  Parliament,  but  authority  as  plenary  and  as  ample  within 
the  limits  prescribed  by  section  91  as  the  Imperial  Parliament  in 
the  plenitude  of  its  power  possessed  or  could  bestow."  {Queen  v. 
Hodge^  9  A  C,  p.  132.) 

DomiciL 

To  define  domicil  is  not  an  easy  matter  as  in  later  years  the 
term  has  become  extremely  technical  in  its  use,  and  consequences 
flow  from  domicil  which  were  unthought  of  in  the  day  when 
precedents  in  relation  to  marriage  and  divorce  were  few.  Domicil 
has  been  defined  as  "that  place  where  a  man  has  his  true,  fixed 
and  permanent  home  and  principal  establishment  and  to  which, 
whenever  absent,  he  has  the  intention  of  returning."  Domicil 
differs  from  residence,  for  a  man  can  have  but  one  domicil  whilst 
he  may  have  more  than  one  residence.  Domicil,  in  other  words, 
is  territorial,  and  has  to  do  with  personal  status.  In  matters  of 
status  domicil  is  the  foundation  of  jurisdiction.  "  It  is  the  tie  by 
which  a  person  is  attached  to  a  civil  society "  (see  Westlake, 
'  International  Law,1  p.  263) ;  and  "  certain  questions  must  be 
decided  according  to  laws  chosen  with  reference  to  the  person." 
Again :  "  Residence  and  domicil  are  two  perfectly  distinct  things. 
It  is  necessary  in  the  administration  of  the  law  that  the  idea  of 
domicil  should'  exist  and  that  the  fact  of  domicil  should  be 
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ascertained  in  order  to  determine  which  of  two  municipal  laws 
may  be  invoked  to  regulate  the  rights  of  the  parties:  ...  It  is 
the  relation  which  the  law  creates  between  an  individual  and  a 
particular  locality  or  country.  To  every  adult  person  the  law 
ascribes  a  domicil,  and  that  domicil  remains  his  fixed  attribute 
until  a  new  and  different  attribute  usurps  its  place."  (See  Lord 
Westbury  in  Bell  v.  Kennedy,  L.  R.  i  S.  &  D.  A.  320.)  Domicil 
is  peculiarly  a  matter  of  private  international  law,  for  it  covers 
and  has  relation  to  the  duties  and  rights  of  the  individual  to  the 
country  in  which  he  is  domiciled.  The  theory  upon  which  the 
law  of  domicil  proceeds  is  that  every  individual  is  and  must 
always  be  a  subject  of  some  one  State  and  is  amenable  to  the 
discipline  of  the  Government  of  that  State.  Domicil  of  origin 
may  be  changed  by  the  acquisition  of  a  domicil  of  choice,  as,  for 
example,  by  naturalisation,  or  by  the  operation  of  the  law,  as, 
for  example,  by  marriage,  but  in  every  case  where  there  is  a 
departure  from  a  domicil  of  origin  the  Courts  of  England  are 
slow  to  recognise  the  domicil  of  one  of  its  subjects  in  a  foreign 
State,  and  require  strict  proof  on  the  part  of  the  individual 
alleging  such  change  of  domicil.  The  domicil  of  the  wife, 
however,  is  always,  according  to  English  and  Canadian  law,  the 
domicil  of  the  husband,  and  under  no  circumstances  do  the 
learned  judges  permit  of  the  acquirement  of  a  separate  domicil  or 
domicil  for  matrimonial  purposes  on  the  part  of  the  wife. 

Marriage. 

To  ascertain  what  marriage  is  in  the  eyes  of  the  law  reference 
can  be  had  to  Mr.  Justice  Story's  work  on  '  The  Conflict  of 
Laws/  section  109,  which  reads  as  follows : — 

"  The  contract  of  marriage  is  the  most  important  of  all  human  transactions. 
It  is  the  very  basis  of  the  whole  fabric  of  civilised  society.  The  status  of 
marriage  is  juris  gentium,  and  the  foundation  of  it,  like  that  of  all  other  con- 
tracts, rests  on  the  consent  of  the  parties.  But  it  differs  from  other  contracts 
in  this,  that  the  rights,  obligations  or  duties  arising  from  it  are  not  left  entirely 
to  be  regulated  by  the  agreements  of  the  parties,  but  are  to  a  certain  extent 
matters  of  municipal  regulation  over  which  the  parties  have  no  control  by  any 
declaration  of  their  will." 
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And  again,  Sir  R.  Phillimore  in  Le  Sueur  v.  Le  Sueur >  L.  R. 
i  P.  D.  147  : — 

"  The  contract  of  marriage  is  often  and  truly  said  to  be  one  of  juris  gentium 
in  as  much  as  it  is  a  contract  not  only  concerning  private  rights,  but  deeply 
affecting  public  order.    It  is  a  question  both  of  status  and  of  contract." 


English  Law  Cases. 

Marriage  and  divorce  were  originally  subjects  of  ecclesiastical 
jurisdiction,  and  the  bishops  of  the  Church  formed  a  judiciary 
with  an  appeal  to  the  Pope  in  case  of  dissatisfaction.  At  the 
Reformation  the  authority  to  control  such  matters  remained 
vested  in  the  bishops,  but  the  appeal  was  changed  from  the  Pope 
to  the  Crown.  In  the  year  1858  the  law  relating  to  divorce  and 
matrimonial  causes  in  England,  20  and  21  Vict  cap.  85,  was 
amended  and  the  Episcopal  jurisdiction  in  matrimonial  causes 
which  had  belonged  to  it  was  transferred  to  the  Crown ;  and  the 
procedure  for  divorce  a  vinculo  was  changed  from  Parliament  to 
a  regular  Court.  (Westlake,  '  Principles  of  International  Law,' 
p.  71.) 

In  Shaw  v.  Gould y  LL3EL  383,  Lord  Westbury,  in  the 
course  of  his  judgment,  laid  down  the  law  that  "  it  is  one  of  the 
rules  of  universal  jurisprudence  that  questions  of  personal  status 
depend  on  the  law  of  the  actual  domicil."  If  then,  the  domicil 
of  the  husband  be  English,  the  law  of  England  is  the  governing 
law  so  far  as  all  questions  relating  to  marriage  and  divorce  are 
concerned,  and  in  applying  this  statement  of  law  to  the  matters 
now  before  us  it  is  plainly  evident  that  the  law  of  domicil  is  one 
of  great  importance. 

In  Whicker  v.  J7ume9  7  H.  L.  Cas.  159,  Lord  Cranworth 
states : — 

"  It  is  not  inexpedient  on  questions  of  this  sort  to  say  that  I  think  that  all 
Courts  ought  to  look  with  the  greatest  suspicion  and  jealousy  at  any  of  these 
questions  as  to  change  of  domicil  into  a  foreign  country.  .  .  .  Circumstances 
may  be  so  strong  as  to  lead  irresistibly  to  the  inference  that  a  person  does 
mean  quatenus  in  ilk  txuere  patricu  But  that  is  not  a  presumption  at  which 
we  ought  easily  to  arrive.11  ;, 
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There  are,  therefore,  in  all  cases  before  the  English  Courts,  two 
questions  for  decision.  Firstly,  the  domicil  of  origin  of  the 
husband,  and,  secondly,  the  domicil  of  the  husband  at  the 
time  that  the  action  or  proceeding  is  brought  for  a  divorce.  In 
looking  again  at  the  judgment  of  Lord  Westbury  in  Shaw  v. 
Gould,  L.  R.  3.  H.  L.  383,  we  find  this  distinct  enunciation 
of  the  law  on  jurisdiction  to  dissolve  marriages  : — 

"The  position  that  the  tribunal  of  a  foreign  country  having  jurisdiction  to 
dissolve  marriages  of  its  own  subjects,  is  competent  to  pronounce  a  similar 
decree  between  English  subjects  who  are  married  in  England,  but  who  before 
and  at  the  time  of  the  suit  are  permanently  domiciled  within  the  jurisdiction  of 
such  foreign  tribunal,  such  decree  being  made  in  a  bond  fide  suit  without 
collusion  or  concert,  is  a  position  consistent  with  all  the  English  decisions, 
although  it  may  not  be  consistent  with  the  resolution  commonly  cited  as  '  The 
Resolution  of  the  Judges  in  Lolley's  Case.'  On  the  other  hand,  a  decree  of 
divorce  a  vinculo  pronounced  by  a  Court  whose  jurisdiction  is  solely  derived 
from  some  rule  of  municipal  law  peculiar  to  its  forum,  cannot,  when  it 
ventures  upon  the  interests  of  any  other  country  to  whose  tribunal  the  spouses 
were  amenable,  claim  extra-territorial  authority." 

In  Sinclair's  Divorce  Bill  (1897),  A.  C.  469,  H.  L.  (Irish),  the 
rule  is  laid  down  that  great  caution  ought  to  be  observed  in 
allowing  a  petition  for  divorce  to  proceed  in  the  English  Divorce 
Court  where  there  is  ground  for  supposing  that  the  parties  are 
domiciled  out  of  the  jurisdiction  :  "  and  the  broad  statement  may 
be  made  that  where  the  domicil  of  parties  is  English  the  jurisdic- 
tion of  the  Court  is  founded  though  the  marriage  and  delictum 
may  have  taken  place  abroad."  (Ratcliffe  v.  Ratcliffe  and 
Anderson,  1  Sw.  &  Tr.  467.)  Then  again,  in  one  of  the  latest 
cases  before  the  English  Courts,  namely  Le  Mesurier  v.  Le 
Mesuricr,  64  L.  J.  P.  C.  97  (1895),  it  is  expressly  decided  that 
where  the  jurisdiction  exercised  is  in  accordance  with  the  principles 
of  International  Law  the  decree  ought  to  be  respected  by  the 
tribunals  of  every  civilised  country ;  but  where  it  is  derived  solely 
from  some  rule  of  the  municipal  law  of  the  particular  country  it 
cannot  claim  extra-territorial  authority  if  it  trenches  upon  the 
interests  of  any  other  country  to  whose  tribunals  the  spouses  are 
amenable."     Hence  a  rule  is  established  by  which  International 
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Law  and  Municipal  Law  may  be  distinguished  according  as  it  has 
or  has  not  extra-territorial  effect 

The  question  of  a  matrimonial  domicil  has  been  expressly 
negatived,  and  for  the  present,  so  far  as  the  law  of  England  is 
concerned,  the  contention  is  set  at  rest  Any  statement  on  this 
branch  of  case  law  would  not  be  complete  without  the  citation  of 
a  few  cases  in  which  it  would  appear  that  the  Courts  had  founded 
jurisdiction  where  there  was  domicil,  without  residence  (Giiiis  v. 
GilliSy  Ir.  Rep.  8  Eq.  597) ;  residence  of  the  husband  in  England, 
though  both  himself  and  his  wife  were  foreigners  married  in  a 
foreign  country,  and  the  offence  was  committed  in  a  foreign 
country,  provided  his  residence  is  bond  fide  and  permanent  in 
England,  although  not  sufficient  for  the  purpose  of  succession 
(Brodie  v.  Brodie,  2  Sw.  &  Tr.  259),  but  this  residence  must  be 
bond  fide  (Manning  v.  Manning,  19  W.  R.  479).  Again,  where 
a  natural  born  English  subject  married  an  English  woman  in 
England  and  afterwards  acquired  a  domicil  in  the  United  States 
and  inter-married  there,  it  was  held  in  Deck  v.  Deck,  2  Sw.  & 
Tr.  90,  that  the  English  wife,  being  a  native  born  Englishwoman, 
was  entitled  to  present  her  petition,  and  also  held  that  the 
husband  could  not  shake  off  his  liability  to  the  authority  of 
the  laws  of  his  native  country,  and  dissolved  the  marriage. 

The  decision  in  Le  Sueur  v.  Le  Sueur,  45  L.  J.  P.  873,  in 
which  it  was  decided  that  where  the  husband  had  a  Jersey 
domicil  and  afterwards  deserted  his  wife  and  went  to  America, 
even  if  the  wife,  without  a  sentence  of  judicial  separation,  could 
acquire  a  distinct  domicil  in  this  country  (England)  she  could 
not  make  her  husband  amenable  to  the  lex  fori  of  her  new 
domicil,  would  seem  to  embody  the  English  Law  as  it  stands 
to-day. 

To  enter  at  greater  length  into  a  discussion  of  the  host  of 
cases  which  have  been  decided  in  the  English  Courts  upon  the 
questions  raised  in  this  paper  would  mean  travelling  too  far 
afield. 
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Canadian  Law. 

In  dealing  with  Canadian  cases  it  may  be  laid  down  as  a 
general  rule  that  all  the  decisions  are  governed  by  the  English 
cases.  So  in  Ontario  we  find  it  laid  down  in  Edwards  v. 
Edwards,  20  Grant,  392,  that  the  domicil  of  the  husband  controls 
the  domicil  of  the  wife.  The  question  of  domicil  in  Canada  is 
raised,  in  the  majority  of  cases,  in  actions  for  alimony,  because,  as 
has  been  set  forth,  the  provincial  judiciaries  have  in  Canada  no 
jurisdiction  to  try  divorce.  The  same  rules  as  are  applicable  to 
the  English  Law  of  domicil  rule  in  Canada.  In  Guest  v.  Guest, 
3  O.  R.  344,  a  husband  obtained  a  divorce  from  his  wife  in  a 
foreign  State  in  which  he  was  bond  fide  domiciled,  by  proceedings 
of  which  notice  was  served  personally  on  the  wife,  which  were  not 
collusive  nor  contrary  to  natural  justice  and  for  delictum  on  the 
wife's  part.  Chancellor  Boyd  held  "that  the  husband,  being 
domiciled  in  Ohio,  his  domicil  was  the  domicil  of  his  wife  also,  so 
as  to  give  jurisdiction  to  the  Ohio  Court.  The  effect  of  the 
foreign  decree  is  binding  everywhere,  and  I  hold  that  its  effect  of 
dissolving  the  marriage  should  be  recognised  and  acted  on  in  this 
province." 

The  next  case  in  Ontario  to  which  it  seems  necessary  to  advert 
is  Magurn  v.  Magurn,  3  O.  R.  570,  and  it  is  notable  as  the 
clearest  and  most  concise  judgment  on  this  question  in  the 
Ontario  Reports.  The  judgment  of  Chancellor  Boyd,  now 
Sir  John  A.  Boyd,  was  sustained  upon  appeal,  11  A.  R.  178. 
The  head  note  of  the  case  read  as  follows : — 

44  Where,  in  an  action  for  alimony,  it  appeared  that  the  defendant  had  pre- 
viously to  action  brought,  obtained  a  divorce  from  the  plaintiff  in  Missouri, 
one  of  the  United  States  of  America,  and  for  that  purpose  had  resided  a 
sufficient  time  in  Missouri  to  comply  with  the  local  law  covering  divorce,  yet 
that  his  bond  fide  domicil  both  at  the  time  of  his  marriage  with  the  plaintiff 
which  also  took  place  in  the  United  States  and  at  the  time  of  the  said  divorce 
was  Canadian."  Held  : — "That  the  divorce  did  not  operate  in  this  province 
so  as  to  bar  the  plaintiffs  claim  for  alimony.  The  marriage  relation  cannot  be 
properly  regarded  as  one  of  mere  contract,  for  the  rights,  duties  and  obligations 
arising  from  it  are  not  left  entirely  to  be  regulated  by  the  agreements  of  the 
parties,  but  are  to  a  certain  extent  matters  of  municipal  regulation.  As  to  this 
the  law  of  domicil  must  be  looked  to." 
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The  effect  of  this  judgment  is  to  set  aside  a  divorce  obtained  in 
the  State  of  Missouri,  one  of  the  United  States  of  America,  but 
there  is  the  further  element  that  the  ground  upon  which  this 
divorce  had  been  granted  was  desertion  for  one  year.     In  Canada, 
following  the  law  of  England,  Parliament  will  not  divorce  husband 
and  wife  unless  there  be  proof  of  adultery  and  desertion  on  the 
part  of  the  husband.     In  no  decision  in  the  Ontario  Reports  is 
there  any  encouragement  of  the  doctrine  of  matrimonial  domicil, 
and  the  result  is  that  the  law  as  set  forth  which  provides  that  the 
domicil  of  the  husband  is  the  domicil  of  the  wife  is  in  full  force 
and  vigour.     In  a  comparatively  late  case  of  Taillifer  v.  Taillifer > 
21  O.  R,  337,  where  the  facts  showed  an  ante-nuptial  contract  in 
Quebec  and  marriage  there,  but  residence  and  death  in  Ontario, 
intestate,  the  Courts  held  that  this  contract  must  govern  all  the 
property  of  the  intestate,  movable  and  immovable,  though  situate 
in  Ontario,  provided  that  the  laws  of  Ontario  relating  to  real 
property  had  been  complied  with,  and  that  it  made  no  difference 
whether  the  matrimonial  domicil  of  the  parties  at  the   time  of 
contract  and  marriage  was  in  Ontario  or  Quebec     The  case  law 
in  Ontario,  so  far  as  is  applicable  to  marriage,  is  even  more  strict 
and  inelastic  than  that  of  the  mother  land.     But  Hagarty,  C.J. 
(Ontario),  in  Magurn  v.  Magurn,  n  A.  R.  178,  makes  the  state- 
ment that  "  there  is  no  safe  ground  for  distinction  between  domicil 
for  succession  and  for  matrimonial  purposes,  or  a   domicil  by 
residence."      The  learned   Chief   Justice  refers  particularly  to 
Harvey  v.   Farnie,  5  Pro.    D.   153,   as   the   authority  for  such 
statement 

In  Stevens  v.  Fis&e,  decided  12th  January,  1885,  in  the  Supreme 
Court  of  Canada  (8  Legal  News,  p.  42  ;  Cassel's  Digest,  235), 
both  parties  were  domiciled  in  New  York,  and  though  the  husband 
lived  for  some  years  in  Montreal,  his  wife,  being  a  resident  of  the 
State  of  New  York,  instituted  proceedings  before  the  Supreme 
Court  of  New  York  on  the  ground  of  the  husband's  delictum. 
The  husband  was  personally  served  with  process  at  Montreal,  and 
appeared  by  his  attorneys.  The  wife  obtained  a  decree  absolute. 
In  an  action  for  account  brought  by  the  wife  against  her  husband, 
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the  husband  set  up  the  defence  that  she  was  still  his  wife,  and 
could  not  maintain  an  action.  Mr.  Justice  Gwynne  cites  the  rule 
as  to  domicil  for  divorce,  and  refers  to  Deck  v.  Deck,  2  Sw.  & 
Tr.  91 ;  Bond  v.  Bond,  Ibid,  93 ;  Niboyet  v.  Niboyet,  4  P.  &  D.  1 ; 
Harvey  v.  Forme,  8  A,  R.  53,  and  states : — "  We  should  not,  in 
my  judgment,  hesitate  to  recognise  the  decree  in  the  Supreme 
Court  of  New  York  to  be  valid  and  binding  on  the  defendant" 
Mr.  Justice  Henry  supported  the  decision  in  the  following  terms  : — 
"The  New  York  Court  had  full  jurisdiction,  and  its  decree 
dissolved  the  marriage.  By  comity  of  nations,  respect  must  be 
shown  to  the  decision  of  a  foreign  Court  shown  to  have  jurisdiction 
over  the  parties." 

American  Law. 

In  seeking  for  the  foundation  of  jurisdiction  in  the  Courts  of 
the  United  States,  we  find  that  the  domicil  of  the  husband  is  the 
domicil  of  the  wife,  and  though  the  husband  has  the  authority  to 
determine  where  it  shall  be,  his  domicil  does  not  change  with 
hers.     To  this  general  statement  there  are  two  exceptions : — 

(a)  A  wife  may  in  proper  circumstances,  as  where  she  is 
abandoned,  acquire  a  settlement,  separate  from  her  husband 

(b)  Where  married  parties  are  living  under  a  judicial  separation 
or  divorce  from  bed  and  board,  the  domicil  of  the  wife  does  not 
follow  the  husband's.  ('  Bishop  on  Marriage  and  Divorce,'  6th  Ed. 
2nd  vol.,  p.  115.) 

The  treatise  writer  lays  down  as  a  statement  of  the  law  as  it 
exists  in  the  United  States,  that  when  the  law  authorises  a  suit 
between  a  husband  and  his  wife  for  divorce,  and  makes  the 
jurisdiction  for  it  dependent  among  other  things  on  domicil,  there 
is  an  irresistible  implication  that  if  she  needs  a  separate  domicil 
to  give  effect  to  her  rights,  or  if  his  case  requires  her  to  have  one 
to  make  his  effectual,  the  law  has  conferred  it  on  her.  And  he 
further  urges  that  it  would  not  be  necessary  to  regard  the  wife's 
separate  domicil  as  complete  for  every  purpose,  but  it  is  a  quasi 
domicil  for  the  special  purpose  of  divorce. 

In  Ckecverv.  Wilson,  9  Wal.  108,  123,  the  Supreme  Court  of 
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the  United  States  decided  that  after  a  husband  has  committed 
the  offence  the  wife  may  acquire  a  new  dbmicil  wherein  to 
have  the  marriage  dissolved.  (See  also  Bennett  v.  Bennett \ 
Deady,  299.) 

Adultery  is  the  only  ground  of  divorce  recognised  by  the 
English  Law  and  by  the  Canadian  Law,  and  the  same  rule  applies 
in  a  number  of  the  States  of  the  United  States.  Particular 
reference  may  be  had  to  the  State  of  New  York  which  expressly 
provides  that  divorce  shall  be  obtained  for  no  other  cause. 

The  Code  of  Civil  Procedure  in  New  York  State,  sections  1756 
and  1768,  are  in  terms  as  follows : — 

"  Sec.  1756.  In  either  of  the  following  cases,  a  husband  or  a  wife  may 
maintain  an  action,  against  the  other  party  to  the  marriage,  to  procure  a  judg- 
ment divorcing  the  parties  and  dissolving  the  marriage,  by  reason  of  the 
defendant's  adultery  : — 

"  (l.)  Where  both  parties  were  residents  of  the  State  when  the  offence  was 
committed. 

"  (2.)  Where  the  parties  were  married  within  the  State. 

"  (3.)  Where  the  plaintiff  was  a  resident  of  the  Slate  when  the  offence  was 
committed,  and  is  a  resident  thereof  when  the  action  is  commenced. 

"(4.)  When  the  offence  was  committed  within  the  Slate,  and  the  injured 
party,  when  the  action  is  commenced,  is  a  resident  of  the  State. 

•*  Sec.  1768.  If  a  married  woman  dwells  within  the  State  when  she  com- 
mences an  action  against  her  husband,  as  prescribed  in  either  of  the  last  two 
articles,  she  is  deemed  a  resident  thereof  although  her  husband  resides  else- 
where." 

It  will  be  seen  by  reference  to  these  sections  of  the  Code  that 
if  a  married  woman  dwells  within  the  State  at  the  time  of  the 
commencement  of  an  action  against  her  husband  she  is  deemed  a 
resident  thereof,  although  her  husband  resides  elsewhere,  and  the 
Courts  in  New  York  State  have  jurisdiction  to  divorce  the  parties 
and  dissolve  the  marriage.  Domicil  in  the  sense  in  which  it 
is  used  in  connection  with  English  and  Canadian  decisions  is  not 
a  prerequisite  to  an  action  on  the  part  of  either  husband  or  wife  in 
the  United  States.  Prior  to  the  first  day  of  July,  1899,  in  the 
State  of  North  Dakota  the  laws  regarding  marriage  were  so  lax  as 
to  enable  a  party  to  obtain  a  divorce  after  three  months'  technical 
residence.  The  grounds  upon  which  some  two  thousand  or  more 
divorces  were  obtained  in  the  past  five  years  in  North  Dakota 
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were  "cruel  treatment"  and  "grievous  mental  suffering."  The 
laxity  of  the  North  Dakota  Statutes  in  this  respect  was  responsible 
for  a  large  increase  in  the  revenue  of  the  State. 

In  deference  to  public  opinion  and  the  antagonistic  attitude  of 
the  Bench  and  Bar  the  law  has  been  amended  and  the  term  of 
residence  extended  to  what  may  be  deemed  a  reasonable  lapse  of 
time,  namely  one  year's  legal  residence.  The  amended  legislation 
now  provides  for  the  annulment  of  decrees  of  divorce  which  have 
been  obtained  upon  a  false  statement  of  the  citizenship  of  the 
party  applying  for  relief.  The  ease  and  facility  with  which 
divorces  were  obtained  in  first,  South  Dakota,  then  in  North 
Dakota,  attracted  the  attention  of  the  world :  but  this  disrepute 
was  more  than  offset  by  the  refusal  of  the  judges  of  New  York 
Supreme  Court  to  recognise  such  divorces  as  valid  when  questioned 
in  their  jurisdiction. 

Comparison. 

In  thus  comparing  the  case  law  of  the  several  countries  to  which 
particular  reference  has  been  made,  it  is  found  that  the  law  of 
England  and  Canada  requires  a  strict  technical  sense  of  domicil 
as  the  foundation  of  jurisdiction  in  matters  of  status.  In  the 
United  States  cases  on  the  contrary,  we  find  that  the  law  has,  in 
some  instances,  run  to  the  opposite  extreme  and  domicil  as  known 
to  us  in  its  technical  sense  gives  place  to  residence  in  founding 
jurisdiction  to  try  such  causes. 

The  question  for  jurists  to-day  would  seem  to  be,  How  can 
domicil  and  residence  be  reconciled,  each  as  a  basis  of  a  proceeding 
•which  deals  with  the  personal  status  of  the  people  ?  And  again, 
Can  the  remedy  of  divorce  be  restricted  to  the  moral  offence  ? 

Uniform  legislation  would  necessarily  bring  about  general 
recognition  of  the  judgments  of  the  Courts  of  all  lands,  and  by 
this  consensus  of  enactment  a  union  would  be  established  which 
•would  be  a  plank  in  the  platform  of  universal  peace  and  good  will, 
•which  is  the  ideal  of  international  jurists. 

The  science  of  law  is  the  reduction  of  all  phases  of  law  to  one, 
and  if  there  be  but  one  law  in  connection  with  these  matters,  the 
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world  would  be  distinctly  the  gainer.  From  the  Canadian  stand- 
point it  would  seem  desirable  to  have  either  a  Federal  Court  or 
grant  jurisdiction  to  the  Superior  Courts  in  each  province,  to  deal 
with  such  matters. 

The  stringent  rule  of  domicil  could  perhaps  be  relaxed,  and  in 
safeguarding  the  status  of  the  husband,  a  little  more  liberal  view 
could  perhaps  be  taken  of  the  wife's  rights  and  burdens  so  far  as 
the  State  is  concerned. 

Recent  legislation  in  England,  Canada,  and  United  States  bears 
the  imprint  of  the  modern  thought  of  the  freedom  of  the  married 
woman  in  so  far  as  her  property  rights  are  involved ;  but  the 
United  States  is  the  one  country  which  recognises  the  right  of  a 
wife  to  acquire  such  residence  as  is  necessary  to  found  jurisdiction 
to  free  herself  from  the  burden  of  an  immoral  husband  The 
legislative  enactments  of  progressive  nations  would  seem  to  place 
the  married  woman  on  a  legal  equality  with  her  husband  so  far  as 
her  ability  to  make  contracts  and  hold  property  is  concerned,  and 
it  has  been  laid  down  by  some  treatise  writers  that  marriage  is 
wholly  a  matter  of  contract  Taking  it  for  granted  that  marriage 
is  both  a  status  and  a  contract,  could  the  freedom  which  is  now 
given  to  the  wife  as  regards  contracts  be  extended  to  status? 
The  large  question  of  extra-territorial  legislation  looms  up  in  the 
mind,  and  behind  it  comes  the  subject  of  foreign  judgments  and 
other  matters  of  Private  International  Law,  the  solution  of  which 
will  be  made  easy  if  the  law  of  domicil  be  made  uniform  for  all 
nations. 

Report  of  Executive  Council. 
Mr.  Alexander  then  read  the  following  report : — 

Report  of  the  Executive  Council  for  the  year  1898-99. 

The  Executive  Council  are  glad  to  report  that  the  difficulties 
which  prevented  an  earlier  realisation  of  the  wish  long  entertained 
by  many  members  of  the  Association,  that  it  should  hold  a 
Conference  in  the  United  States,   have  at  length  disappeared^ 
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By  the  kind  invitation  of  the  American  Bar  Association,  a  most 
successful  gathering  of  members,  new  and  old,  has  assembled  in 
the  city  of  Buffalo.  In  connection  with  the  Conference,  upwards 
of  sixty  gentlemen  from  the  United  States  and  Canada  have 
become  members  of  the  Association. 

They  recommend  that  it  be  left  to  the  Executive  Council  to 
arrange  for  the  next  Conference  to  be  held  in  France,  probably  at 
Rouen,  and  preferably  in  August,  during  the  Paris  International 
Exhibition  of  next  year,  if  this  should  be  found  practicable. 

The  Executive  Council  has  met  in  London  five  times  since  the 
last  Report  It  has  received  and  dealt  with  reports  from  the 
Special"  Committees  on  Maritime  Law,  Foreign  Judgments,  and 
International  Arbitration,  which  have  already  been  submitted  to 
the  Conference. 

It  is  recommended  that  the  election  of  President  and  other 
officers  of  the  Association  be  referred  to  the  next  meeting  of  the 
Executive  Council. 

Obituary. 

The  following  members  of  the  Association  have  died  since  the 
last  Report : — 

Dr.  R.  N.  Pankhurst,  Manchester. 

M.  Alphonse  Rivier,  Geneva. 

Sir  George  Baden-Powell,  K.C.M.G.,  M.P.,  London. 

Herr  H.   H.    Meier,  formerly  Chairman  of  the  North 

German  Lloyd,  Bremen. 
Mr.  William  Laird,  Liverpool. 
Dr.  G.  W.  Leitner,  Woking,  England. 
Hon.  Stephen  J.  Field,  Judge  of  the  Supreme  Court  of  the 

United  States,  Washington. 
Dr.  Thomas  Spinks,  Q.C.,  London. 

Buffalo,  N.Y.,  2nd  Sept  1899.  On  behalf  of  the  Executive 
Council. 

Joseph  G.  Alexander     J  Hon.  Gen, 
George  G.  Phillimors  J        Sees. 

x  2 
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Dr.  Stocquart  (Brussels) :  I  move  the  adoption  of  the  report. 
At  the  same  time,  ladies  and  gentlemen,  allow  me  to  avail  myself 
of  this  opportunity,  as  a  member  of  the  Bar  of  the  Court  of 
Appeal  of  Brussels,  to  thank  the  gentlemen  who  have  read  papers 
before  this  Conference  for  their  persevering  efforts  to  promote 
and  defend  the  cause  of  peace  and  justice,  and,  consequently,  the 
era  of  freedom,  because  that  lies  at  the  heart  of  every  right- 
minded  man.     (Applause.) 

The  motion  was  seconded  and  the  report  adopted. 

The  Chairman  :  It  would  not  be  fitting  to  close  this  Confer- 
ence without  recognising  the  courtesies  that  have  been  extended 
to  us.  I  understand  resolutions  have  been  prepared  on  that 
subject 

Sir  William  Kennedy  :  Mr.  Chairman,  I  have  much  pleasure 
in  submitting  to  this  meeting  the  following  resolution : — 

Resolved,  that  the  thanks  of  this  conference  be  given  to  the 
American  Bar  Association  and  to  the  Erie  County  Bar  Association 
for  the  generous  and  hearty  hospitality  shown  by  them  to  this 
Conference. 

I  am  sure  that  those  who,  like  myself  have  enjoyed  with 
immense  pleasure  our  reception  here,  will  desire  most  heartily  to 
place  this  resolution  on  our  records.  I  think  I  may  say  without 
exaggeration  that  it  is  impossible  for  any  gathering  to  have  been 
more  thoughtfully  provided  for,  more  generously  received,  or 
treated  in  every  way  in  a  more  friendly  manner  than  we  have 
been.  I  trust  that  nobody  here  imagines  for  one  moment, 
because  of  the  brief  terms  in  which  this  resolution  is  phrased,  that 
we  are  the  less  heartily  thankful  and  permanently  grateful  for  that 
which  we  here  acknowledge  in  words  perhaps  hardly  adequate  to 
the  occasion. 

The  Chairman  :  Perhaps  I  may  be  permitted  to  call  on  the 
vice-president  of  the  Association  for  Denmark  to  second  the 
resolution. 


(    309    > 

Dr.  Hindenburg:  I  take  great  pleasure  in  seconding  the 
resolution  proposed  by  Sir  William  Kennedy. 

The  motion  was  cordially  adopted. 

Hon.  Everett  P.  Wheeler  (of  New  York) :  It  gives  me  great 
pleasure  to  move,  sir,  that  the  thanks  of  this  Conference  be  given 
to  the  municipal  authorities  of  the  city  of  Buffalo  for  the  use  of 
the  Council  Chamber  of  the  City  Hall  for  our  meetings. 

The  motion  was  seconded  by  Rev.  Dr.  Stoddard  (New  York), 
and  heartily  adopted. 

Mr.  T.  G.  Carver,  Q.C.  (London) :  I  have  the  honour  to 
move  that  the  thanks  of  this  Conference  be  given  to  the  President 
of  the  Conference,  Sir  William  Kennedy,  to  the  Honorary  Presi- 
dent of  the  Conference,  Senator  Manderson,  and  to  the  Vice- 
President  for  the  United  States,  Judge  Baldwin,  for  their  very 
able  and  kind  conduct  in  the  chair. 

Mr.  Eugene  P.  Carver  (Boston,  Mass.) :  I  take  great  pleasure 
in  seconding  that  motion. 

The  Secretary  having  put  the  motion,  it  was  heartily  adopted. 

The  Chairman  :  Gentlemen,  the  work  of  the  Eighteenth 
Conference  of  this  Association  is  concluded.  I  think  we  may 
hope  that  it  will  not  prove  unfruitful  Seldom  have  I  heard  a 
clearer  presentation  of  any  subject  of  difficulty  than  that  made  by 
Mr.  Carver  in  his  proposals  with  reference  to  Marine  Insurance. 
(Applause.)  It  was  not  to  be  expected  that  on  a  subject  so 
delicate,  and  in  which  interests  so  important  were  involved,  entire 
unanimity  would  be  obtained,  but  important  advances  have 
certainly  been  made  towards  a  common  understanding,  and  we 
have  every  reason  to  think  that  the  committee  which  has  been 
constituted  for  the  consideration  of  the  subject  will,  by  their 
labours,  contribute  essentially  to  some  more  general  understand- 
ing between  commercial  nations  on  the  subject  so  interesting 
to  all. 
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So  far  as  the  matter  of  international  arbitration  is  concerned,  I 
think  we  may  say  we  have  shown  our  discretion  in  not  obtruding 
our  own  opinions  upon  the  world  without  the  fullest  consideration 
of  the  positions  taken  by  the  representatives  of  the  Powers  at  the 
Hague,  and  that  full  consideration  could  hardly  be  taken  without 
laying  the  matter  over  for  the  deliberations  of  another  year.  You 
have  appointed  a  committee  on  that  subject  We  shall  look  for 
the  result  of  their  labours  at  Rouen  with  interest,  and  I  cannot 
doubt  that  they  may  contribute  something  towards  giving  solidity 
to  the  great  court  of  nations  which  we  hope  to  see  constituted  in 
the  course  of  the  next  few  years. 

I  will  not  allude  to  the  various  papers,  so  learned,  so  fresh,  so 
interesting,  that  have  been  presented  to  us,  but  I  think  I  may  say 
that  the  report  of  this  meeting,  and  the  volume  of  Transactions 
which  will  be  made  up  from  it,  will  be  one  of  interest,  not  only  to 
us,  but  to  the  civilised  world. 

I  pronounce  the  Eighteenth  Conference  adjourned  without 
day. 

Note. — A  paper  by  Mr.  John  S.  Ewart,  Q.C.,  Winnepeg,  which 
arrived  too  late  to  be  included  in  the  programme,  will  be  found 
printed  in  the  Appendix. 
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Publications  received  since  the  issue  of  the  Report  of  the 
Executive  Council,  September,  1898. 

The  Peacemaker  and  Court  of  Arbitration,  by  the  Universal  Peace  Union, 

Philadelphia. 
The  Herald  of  Peace,  by  the  Peace  Society,  London. 
Comite  Maritime  International,  Conference  d'Anvers,  septembre  1898. 
Revue  Generate  de  Droit  International  Public. 
Malice  as  an  ingredient  of  a  civil  cause  of  action,  by  L.  C.  Krauthoff. 
Journal  du  Droit  International  Prive*  et  de  la  Jurisprudence  comparee,  par 

£douard  Clunet. 
Proees-verbal  des  reunions  de  la  Commission  du  Bureau  International  de  la 

Paix  a  Turin,  1898. 
Modern  Political  Institutions,  by  Simeon  £.  Baldwin,  LL.D. 
Freedom  of  Private  Property  on  the  Sea  from  Capture  during  War,  by  Chai . 

Henry  Butler. 
Collisions  at  Sea,  by  F.  C.  Autran. 
The  Trial  of  Crime  in  France,  by  Thos.  Barclay,  LL.B. 
Brevi  Cenni  nelle  Averie  Comuni  o  Generali,  di  Giulio  Andreis. 
Report  of  the  Twenty-first  Annual  Meeting  of  the  American  Bar  Association. 
Pax  !  Ricordo  del  29  Settembre,  1898.  I  congressisti  della  pace  a  Torre  Pellice. 
Der  ewige  Krieg  und  die  Friedenskonferenz,  Freiherr  Alex,  von  Siebold. 
£tude  sur  un  nouveau  Trait^  General  d' Arbitrage,  par  Prof.  A.  Cora. 
Precis  Historique  du  Mouvement  en  faveur  de  la  Paix,  par  £lie  Ducommun. 
Report  of  the  Melbourne  Chamber  of  Commerce,  1898-99. 
Reports  of  the  American  Bar  Association,  1896  and  1898. 
Proceedings  of  the  American  Bar  section  of  Legal  Education,  1894,  1895. 
Report  on  Legal  Education.     Prepared  by  a  committee  of  the  American  Bar 

Association  and  the  United  States  Bureau  of  Education,  1891. 
L'organisation  de  la  Paix,  par  femile  Arnaud. 
The  Hague  Peace  Conference,  1899. 
Treaty  of  Washington,  1871. 
Albany  Law  Journal,  January,  1899. 
Russia  e  Finlandia,  by  Prof.  Alessandro  Corsi. 
President's  Address  at  the  Eighth  Annual  Meeting  of  the  Virginia  State  Bar 

Association,  1896. 
Report  of  the  Committee  on  Library  and  Legal  Literature  to  the  Virginia 

State  Bar  Association,  1897. 
Report  of  the  Eighth  Annual  Conference  of  Commissions  for  the  promotion 

of  Uniformity  of  Legislation  in  the  United  States,  1898. 
Proces- Verbal  de  la  VII*  Assembled  Generate  au  Bureau  international  de  la 

Paix  a  Berne,  1899. 
VHP  Rapport  au  Bureau  international  de  la  Paix,  1899. 
Bulletin  de  1' Association  Beige  pour  l'unification  du  droit  maritime,  1899. 
The  Law  Magazine  and  Review. 

Conferenza  Marittima  di  Londra,  1899,  by  Douglas  Owen. 
The  Constitutional  questions  incident  to  tie  Acquisition  and  Government  by 

the  United  States  of  Island  Territories,  by  Simeon  E.  Baldwin,  LL.D. 
The  Natural  Right  to  a  Natural  Death,  by  Simeon  E.  Baldwin,  LL.D. 


APPENDIX. 


Negotiability  and  Estoppel  :  A  Paper  by  John 
S.  Ewart,  Q.C,   Winnipeg,  Canada. 

Aix  first-examination  students  ought  to  be  ruthlessly  plucked  if 
they  cannot  tell  what  a  "  negotiable  "  instrument  is,  and  whence 
its  peculiar  characteristics  were  derived ;  for  the  text-books  make 
it  clear  enough  to  them  that — 

"  Bills  of  exchange  and  promissory  notes  .  .  .  are  by  the  law-merchant, 
negotiable  in  both  senses  of  the  word  :  (i)  The  person  who  .  .  .  becomes 
holder  may  sue  in  his  own  name  on  the  contract,  and  (2) :  ...  he  has  a  good 
title  notwithstanding  any  defect  of  title  in  the  party  .  .  .  from  whom  he 
took  it." l 

The  ordinary  common  law  doctrines  were  thus  completely 
antagonised  by  the  provisions  of  the  law-merchant;  for  as 
Mr.  Justice  Byles  says : — 2 

"  The  object  of  the  law-merchant  as  to  bills  and  notes  ...  is  to  secure 
their  circulation,  therefore  honest  acquisition  confers  title.  To  this  despotic, 
but  necessary  principle,  the  ordinary  rules  of  the  common  law  are  made  to 
bend." 

Or,  as  Baron  Wilde  puts  it : — 3 

"The  law-merchant  validates  in  the  interest  of  commerce  a  transaction, 
which  the  common  law  would  declare  void  for  want  of  title  or  authority." 


1  Per  Blackburn,  J.,  in  Crouch  v.  Credit  Fonder,  1873,  L-  R-  8  Q«  B»  374  J 
42  L.  J.  Q.  B.  183.  Quoted  approvingly  in  Pollock  on  Contracts,  6th  ed. 
p.  219  ;  Chalmers  on  Bills,  5th  ed.  103 ;  McLaren  on  Bills,  197,  445 ; 
Cababe'  on  Estoppel,  p.  130 ;  Addison  on  Contracts,  9th  ed.  1096.  And 
see  Bouvier's  Law  Die.  (Rawle)  tit.  Negotiate.  To  same  effect,  per  Bo  wen, 
L.J.,  in  Simmons  v.  London,  189 1,  2  Ch.  p.  294 :  60  L.  J.  Ch.  p.  324. 

*  Swan  v.  N.  £.  A.t  1863,  2  H.  &  C.  185  ;  32  L.  J.  Ex.  273. 

*  Swan  v.  N.  B.  A.,  1862,  7  H.  &  N.  p.  634 ;  31  L.  J.  Ex.  436. 
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And  if  we  ask  the  cause  of  this  divergence  between  the  two 
laws,  Mr.  Bigelow  supplies  the  answer  : — l 

"  It  is  here  that  the  law-merchant  appears  in  its  strongest  colours,  and  in  its 
most  striking  contrast  to  the  common  law.  It  is  negotiability  that  affords  the 
colouring  and  the  contrast." 

So  run  the  text-books;  and  perfect  familiarity  enables  us  to 
repeat  the  language  not  only  without  criticism,  but  without  a 
suspicion  of  the  possibility  jof  incorrectness.  Are  not  these 
things  among  the  very  fundamentals  of  the  law?  Well,  it  will 
do  little  harm  to  inquire. 

I.  Transferee  suing  in  his  own  name. — The  first  distinguishing 
•characteristic  of  a  bill  or  note — that  a  transferee  can  sue  it  in  his 
own  name — is  very  easily  displaced,  and  that  in  four  different 
ways  : — 

(i)  Assignees  of  covenants  "  running  with  the  land  "  could,  and 
-can,  sue  cases  upon  them  in  their  own  name.2  This  was  not 
because  of  any  law- merchant  or  law-farmer,  but  because  the 
covenant  was  made  with  the  person  who  for  the  time  being 
had  the  land.     That  is  to  say,  the  covenant  was  ambulatory. 

(2)  It  was  for  the  same  reason,  and  not  because  the  law- 
merchant  so  declared  (an  absurd  idea)  that  the  transferee  of  a 
note  could  sue  upon  it  in  his  own  name : — 

"  The  note  is  an  original  promise  by  the  maker  to  pay  any  person  who 
shall  become  the  bearer  ;  it  is  therefore  payable  to  any  person  who  successively 
holds  the  note  bond  fide,  not  by  virtue  of  any  assignment  of  the  promise,  but 
by  an  original  and  direct  promise  moving  from  the  maker  to  the  bearer.* 

(3)  All  choses  in  action  might  be  sued  upon  in  equity  in  the 
name  of  the  transferees  of  them.     The  characteristic  in  hand, 

1  On  Bills  and  Notes,  206 ;  and  see /or/,  p.  320. 

*  Onward  v.  Smithson,  1893,  I  Ch.  pp.  6,  7  ;  62  L.  J.  Ch.  138 ;  Mitchell 
v.  Warner,  1825,  5  Conn.  498 ;  Tapscott  v.  Williams,  1841,  10  Ohio,  443 ; 
Spencer's  Case  and  notes,  1  Sm.  L.  C.  8th  ed.  106,  fl. 

*  Per  Story,  J.,  in  Bullardv.  Beit,  181 7,  Mason,  243.  And  see  Thompson 
v.  Perrine,  1882,  106  U.  S.  p.  593;  Peacock  v.  Rhodes,  1781,  Doug.  636; 
Grant  v.  Vaughan,  1784,  3  Burr.  1527;  Hill  v.  Lewis,  1794,  1  Salk.  132; 
Carter  v.  Palmer,  1 700,  12  Mod.  380;  Eastern  v.  London,  1886,  34  Ch.  D. 
112;  Simmons  v.  London,  1892,  A.  C.  201.  But  see  Re  Blakely,  1867, 
L.  R.  3  Ch.  158,  and  Dixon  v.  Bovill,  1856,  3  Macq.  13,  14. 
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therefore,  was  Jthat  of  the  courts  of  law,  rather  than  that  of 
certain  choses  in  action;  and  that  which  has  been  spoken  of 
as  a  distinguishing  characteristic  of  bills  and  notes  was  really  but 
a  point  of  practice,  upon  which  the  different  courts  took  opposite 
views.1 

(4)  Whatever  may  be  thought  of  these  three  points,  it  will  not 
be  doubted  that  modern  statutes  have  abolished  all  distinctions 
between  "  negotiable "  instruments  and  other  choses  in  action 
(arising  out  of  contract),  with  reference  to  the  right  of  assignees 
to  sue  upon  them  in  their  own  names.  All  transferees  may  now 
so  sue. 

As  to  this  first  characteristic  then  we  may  say  either  that  it 
never  existed,  or  that  if  it  did,  it  has  been  abolished. 

II.  Honest  acquisition  confers  title. — It  is  very  extraordinary 
that  it  should  ever  have  been  said  that  a  distinguishing  character- 
istic of  "  negotiable  "  instruments  was  that  honest  acquisition  of 
them  confers  title.     Consider  these  points : — 

(1)  A  "negotiable"  instrument  is  a  "negotiable"  instrument 
whether  it  is  due  or  overdue ;  and  yet  honest  acquisition  of  it  at 
one  stage  of  its  career  will  (generally)  confer  title,  but  when  it 
passes  a  certain  age  an  honest  transferee  takes  what  is  given  him 
and  no  more.2 

(2)  Again,  it  is  not  true  even  of  current  instruments  that  honest 
acquisition  will  always  confer  title ;  for  it  will  be  of  no  assistance 
if  the  signature  to  it  has  been  obtained  by  certain  frauds ; 3  or  if 

1  That  the  point  was  one  of  practice  becomes  very  clear  when  it  is  re- 
membered that  although  an  assignee  of  a  chose  in  action  was  not  permitted 
to  sue  at  law  in  his  own  name,  yet  his  real  presence  was  acknowledged  when 
suing  in  the  name  of  his  assignor.  To  a  defence  valid  as  against  his  assignor, 
it  was  sometimes  a  good  replication  that  the  plaintiff  was  suing  as  a  trustee 
for  the  assignee,  who  was  therefore  the  real  plaintiff.  In  other  words,  courts 
of  law  allowed  transferees  to  assert  their  rights  through  their  trustees,  whereas 
equity  permitted  the  same  thing  to  be  done  direcdy.  See  Master  v.  Miller, 
1791,  4  T.  R.  340,  judgment  of  Buller,  J.,  passim. 

*  "  Where  an  overdue  bill  is  negotiated,  it  can  be  negotiated  only  subject 
to  any  defect  of  title  affecting  it  at  its  maturity : "  45  &  46  Vict  (Imp.)  c.  61, 
s.  36  (2)  J  53  Vict-  (Can.)  c.  33,  s.  36  (2). 

•  Faster  v.  McKinnon,  1869,  L.  R.  4  C.  P.  704 ;  Second  Nat.  Bank  v. 
Hewitt,  34  Atl.  Rep.  988  (N.  J.). 
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the  amount  ot  it  has  been  fraudulently  increased  ;  *  or  if  the 
signature  to  a  blank  piece  of  paper  has  been  stolen,  and  converted 
into  a  bill ; a  or  if  even  a  completed,  but  unissued,  bill  be  stolen ;  * 
or  if  a  material  alteration  has  been  made  in  a  bill ; 4  or  in  many 
other  cases.1 

(3)  Nor  can  it  be  said  that  the  "  honest  acquisition  "  doctrine 
is  confined  to  "negotiable"  instruments,  for  there  is  the  ever- 
widening  class  of  cases  provided  for  by  that  most  important 
rule : — 

"  Generally  speaking,  a  chose  in  action  assignable  only  in  equity  most  be 
assigned  subject  to  the  equities  existing  between  the  original  parties  to  the 
contract ;  but  this  is  a  rule  which  must  yield,  when  it  appears  from  the  nature 
or  terms  of  the  contract  that  it  must  have  been  intended  to  be  assignable  free 
from,  and  unaffected  by,  such  equities."  • 

(4)  The  cases  are  legion,  too,  in  which  honest  acquisition  of 
such  "  non-negotiable "  articles  as  goods  and  lands  will  confer  a 
better  title  than  that  held  by  the  transferor : — 

(a)  A  mortgagee  allows  the  mortgagor  to  have  the  deeds  and 
they  are  fraudulently  deposited  as  security  for  a  loan.  The 
depositee  gets  a  better  title  than  the  depositor  had7 

(b)  Goods  entrusted  to  a  mercantile  agent  may  be  sold,  and  a 
good  title  passed,  although  he  had  no  interest  in  the  goods,  and 
no  right  to  sell  them.8 

(c)  Any  one  held  out  as  the  owner  of  goods  may  transfer  a 

1  Schofieldv.  Londesborough,  1895,  I  Q.  B.  536 ;  1896,  A.  C.  514. 

•  Byles  on  Bills,  15th  ed.  p.  255  ;  Daniel  on  Negotiable  Instruments, 
{  814  ;  Parsons  N.  &  B.,  vol.  i.  p.  114. 

•  Baxendale  v.  Bennett,  1878,  3  Q.  B.  Div.  525 ;  Bigelow  on  Bills  and 
Notes,  177,  178,  and  cases  there  cited.  But  see  per  Williams,  J.,  in  Ingham 
v.  Primrose,  1859,  7  C.  B.  N.  S.  82. 

4  Midaugh  v.  Elliott,  I  Mo.  A  pp.  462  ;  Kingston  Savings  Bank  v.  Bossman9 
52  Mo.  App.  269 ;  Newman  v.  King,  43  N.  E.  Rep.  683  (Ohio).  But  see 
Morris  Bank  v.  Lawson, ,  27  N.  Y.  272. 

•  Holson  v.  Beard,  43  N.  E.  Rep.  1040  (Ohio) ;  Columbia  v.  Cornell,  1888, 
130  U.  S.  658.  Master  ▼.  Hill,  1763,  4  T.  R.  320 ;  2  Hy.  Bl.  140 ;  Sin. 
L.  C.  8th  ed.  vol.  i.  p.  856 ;  45  &  46  Vict.  (Imp.)  c  61,  ss.  22,  24, 63  ;  53  Vict. 
(Can.),  c.  33,  s.  63. 

•  Re  Agra  and  Master man^s  Bank,  1867,  L.  R.  2  Ch.  397. 

7  Perry-Herrick  v.  Attwood,  1857,  2  De  G.  &  J.  21  ;  27  L.  J.  Ch.  121  ; 
Brocklesby  v.  Temperance,  1895,  AC,  173  ;  64  L.  J.  Ch.  433. 

•  The  Factors'  Act,  52  &  53  Vict.  (Imp.)  c.  45,  ss.  2,  7,  8,  9,  10. 
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better  title  than  he  has — at  least  the  owner  will  be  estopped  from 
asserting  to  the  contrary.1 

(d)  A  purchaser  in  market  overt  may  obtain  a  better  title  than 
that  of  his  vendor. 

Negotiability  and  transferability. — Abandoning  then  these  two 

significations  of  "  negotiability,"  let  us  try  the  dictionary  meaning, 

namely,   "transferability."      This    has    been  adopted  by  some 

writers,  but  only  very  summarily  to  be  departed  from.     For 

example,  in   'Daniel  on    Negotiable  Instruments/  we  find  it 

stated  that—  a 

"  An  instrument  is  called  negotiable  when  the  legal  title  to  the  instrument 
itself,  and  to  the  whole  amount  of  money  expressed  upon  its  face,  may  be 
transferred  from  one  to  another  by  indorsement  and  delivery  by  the  holder,  or 
by  delivery  only." 

But  the  learned  author  approves  of  such  language  as  the 

following : — 

"  Written  contracts  are  not  necessarily  negotiable,  simply  because,  by  their 
terms  they  inure  to  the  benefit  of  the  bearer.  Doubtless  the  certificates  were 
assignable,  and  they  would  have  been  so  if  the  word  '  bearer '  had  been  omitted, 
but  they  were  not  negotiable  instruments  in  the  sense  supposed  by  the  appellants. 
Holders  might  transfer  them,  but  the  assignees  took  them  subject  to  every  equity 
in  the  hands  of  the  original  owners*9  * 

Here    then  are  documents  which   are  transferable,   but  not 

negotiable.     In  another  paragraph,  referring  to  bills  of  lading,  the 

same  writer  says : — 4 

"  Bills  of  lading  are  generally  classed  among  negotiable  instruments  and  are 
frequently  spoken  of  as  negotiable  like  bills  of  exchange,  by  text-writers  and 
by  jurists  of  high  reputation  and  authority.*  But  while  they  are  assignable  and 
possess  certain  capacities  of  negotiation,  which  assimilate  them  quite  closely  in 
some  respects  to  negotiable  instruments,  they  are  not  negotiable  in  the  same 
sense  as  bills  of  exchange  or  negotiable  promissory  notes.'    And  it  is  more 


1  The  Factors'  Act,  52  &  53  Vict  (Imp.)  c.  45,  ss.  8,  9 ;  Sale  of  Goods 
Act,  1893,  56  &  57  Vict.  (Imp.),  c.  71,  ss,  21  rT. 

*  §  I.    See  a  continuation  of  the  definition  already  quoted   in  Smith's 
Leading  Cases,  10th  ed.  i.  456 ;  and  Addison  on  Contracts,  9th  ed.  1096. 

*  Railroad  Co.  v.  Howard,  7  Wall,  415.    Quoted  by  Mr.  Daniel. 

4  §  1727. 

*  Uekbarrow  v.  Mason,  2  T.  R.  63  ;  Berkling  v.  Watling,  7  Ad.  &  E.  22  ; 
Belly.  Moss,  5  Whart,  189. 

*  Gurney  v.  Behrend,  3  E.  &  B.  622 ;  23  L.  J.  Q.  B.  265  ;  Barnard  v. 
Campbell,  55  N.  Y.  462  ;  1  Smith's  Lead.  Cas.  10th  ed.  693. 
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correct  to  speak  of  them  as  quasi  negotiable  instruments,  since  they  are  rather 
like,  than  of,  them.1' l 

It  would  of  course  be  quite  out  of  the  question  to  substitute  for 
"  quasi  negotiable  "  the  phrase  quasi  transferable.  That  would  be 
to  alter  Mr.  Daniel's  meaning,  which  was  that  although  bills  of 
lading  were  capable  of  complete  transfer,  yet  that  they  lacked 
some  of  " the  peculiarities  which  attach  to  negotiable  paper" — 
in  other  words,  they  are  completely  transferable,  but  only  quasi 
negotiable. 

Not  much  help  is  to  be  obtained  from  the  Codes.  We  find  in 
the  English  and  Canadian  compilations  that — 

"  A  bill  is  negotiated  when  it  is  transferred  from  one  person  to  another  in 
such  a  manner  as  to  constitute  the  transferee  the  holder  of  the  bill."* 

But  if  we  were  to  say  that  a  blacksmith's  account  "  is  negotiated 
when  it  is  transferred  from  one  person  to  another  in  such  a  manner 
as  to  constitute  the  transferee  the  holder  of  the  account,"  the 
assertion  would  be  quite  as  valid,  and  just  as  fruitless.  For  the 
gist  of  both  statements  is  merely  that  bills  and  accounts  may  both 
alike  be  transferred — a  remark  that,  of  course,  does  not  help  one 
to  appreciate  any  distinction  between  them. 

The  last  hope  of  intelligibility  (upon  the  view  that  negotiability 
means  simply  transferability)  seems  to  be  removed  with  Mr. 
Joseph  Chitty's  perfectly  accurate  remark  3  that — 

1  Schouler's  Personal  Property,  410,  605  ;  Davenport  Nat.  Bank  v.  ffomeyer, 
45  Mo.  145. 

*  45  &  46  Vict.  (Imp.),  c.  61,  s.  31 ;  53  Vict.  (Can.),  c.  33,  s.  31.  The 
Codes  also  provide  that  a  bill  containing  •«  words  prohibiting  transfer  ...  is 
not  negotiable"  (s.  8) ;  but  the  Codes,  of  course,  do  not  mean  that  such  a  bill 
cannot  be  transferred.  For  as  Chalmers  says  (on  Bills,  p.  129) :— "A  bill 
may  be  transferred  by  assignment  or  sale,  subject  to  the  same  conditions  as 
would  be  requisite  in  the  case  of  an  ordinary  chose  in  action.  Thus :  C.  is 
the  holder  of  a  note  payable  to  his  order.  He  may  transfer  his  title  to  D.  by 
a  separate  writing  assigning  the  note  to  D. :  Re  Harrington,  2  Scho.  &  Lef. 
112  (1804)  ;  or  by  a  voluntary  deed  constituting  a  declaration  of  trust  in 
favour  of  D. :  Richardson  v.  Richardson,  L.  R.  3  Eq.  686  (1 867) ;  or  by  a 
written  contract  of  sale  :  Sheldon  v.  Parker,  3  Hun.  (N.  Y.)  498  (1875).  A 
bill  is  a  chattel,  therefore  it  may  be  sold  as  a  chattel.  A  bill  is  a  chose  in 
action,  therefore  it  may  be  assigned  as  a  chose  in  action." 

*  Chitty  on  Bills,  nth  ed.  115. 
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"  It  is  now  well  established  that  it  is  not  essential  to  the  validity  of  a  bill* 
that  it  should  be  transferable  from  one  person  to  another." l 

If  now  we  say  that  bills  are  negotiable  instruments;  that 
negotiable  means  transferable ;  and  that  bills  are  very  often  not 
transferable,  we  have  some  notion  of  the  confusion  to  which 
current  phraseology  has  reduced  us. 

Summary. — We  have  thus  ascertained  that  we  cannot  ascribe 
to  "  negotiable "  instruments  the  exclusive  possession  of  any  of 
the  characteristics  by  which  they  are  usually  said  to  be  distin- 
guished : — 

(i.)  Transferees  of  other  choses  in  action  may  sue  upon  them  in 
their  own  names. 

(2.)  Transferees  of  "negotiable"  instruments  sometimes  take- 
subject  to  equities,  and  transferees  of  other  choses  sometimes 
take  free  from  them.  Purchasers  of  such  "non-negotiable"" 
commodities  as  goods  and  lands  often  acquire  better  titles  than 
those  of  their  vendors. 

(3.)  Blacksmith's  accounts  are  just  as  "  negotiable  "  as  bills  and 
notes — judged  by  their  transferability. 

What  then  is  Negotiability  f — The  difficulties  commence  to 
dissolve  as  soon  as  it  is  observed  that  the  word  "  negotiable  "  is 
used  in  two  senses.  The  primary  meaning  unquestionably  is 
transferable  ;  but  consider  the  following  sentence  : — 

"  A  non-negotiable  promissory  note  is  a  mere  chose  in  action ;  as  such,  it  is 
assignable,  and  the  assignee  thereof  may  maintain  an  action  thereon  in  his  own 


1  For  example,  days  of  grace  are  allowed  on  a  note  payable  to  A.  without- 
adding  "or  to  his  order  or  bearer  *  :  Stnith  v.  Kendall,  1794,  6  T.  R.  123. 
Of  a  similar  note  it  was  said  that  "  It  is  not  necessary  that  such  a  note  should 
be  in  itself  negotiable,  it  is  sufficient  that  it  should  be  a  note  for  the  certain, 
payment  of  a  sum  of  money  whether  negotiable  or  not "  (per  Le  Blanc,  J.,  in 
King  v.  Box,  1815,  6  Taunt.  328) ;  and  a  conviction  for  forgery  of  such  a. 
document  was  sustained.  And  see  Whyte  v.  Hey  man,  1859,  34  Pa.  143. 
Now  by  the  Codes  (altering  the  law),  45  &  46  Vict.  (Imp.)  c.  61,  s.  8  (4),. 
53  Vict.  (Can.),  c.  33,  s.  8  (4),  such  a  note  is  ••  negotiable." 

*  Barry  v.  Waehosky,  1899,  77  N.  W.  Rep.  1080. 
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The  language  is  in  perfect  harmony  with  our  ideas;  but  of 
course  it  does  not  mean  that  a  non-assignable  note  is  assignable. 
In  like  manner,  and  in  language  which  is  customary,  Mr.  Daniel, 
treating  of  "the  transfer  of  certificates  of  deposit,"1  expresses 
doubts  as  to  whether  they  are  negotiable.2  Stock-certificates  are 
undoubtedly  transferable,  but  Mr.  Daniel  says  that  they — 

41  are  not  regarded  as  strictly  negotiable,  although  they  inure  to  the  benefit  of 
the  bearer,  and  may  be  classed  amongst  instruments  quasi -negotiable."* 

The  truth  is  that  "  negotiable  "  has  an  original,  and  an  acquired 
signification.  Originally  it  meant  transferable  ;  but  afterwards  it 
was  used  to  indicate  the  effects  of  transfer,  namely,  that  the 
transferee  (i)  took  free  from  equities,  and  (2)  could  sue  in  his 
own  name.  And  thus  we  say  that  certain  choses  are  transferable, 
although  not  negotiable — meaning  that  they  are  transferable, 
but  that  certain  effects  do  not  accompany  their  transfer.4 

According  to  primary  meaning  then  a  "  negotiable  "  instrument 
was  a  transferable  instrument ;  and  in  that  sense  the  word  truly 
indicated,  at  one  time,  a  real  distinction  among  choses  in  action. 
The  secondary  meaning,  however — that  in  which  it  is  taken  as 
indicating  the  existence  of  peculiar  effects  of  transfer — was  always 
inaccurate  and  unscientific ;  for  as  to  the  transferee  bringing  an 
action  in  his  own  name,  that  is  the  normal  result  of  the  trans- 
ferability of  a  chose  in  action ;  and  as  to  honest  acquisition 
conferring  title  this  secondary  meaning  arrogates  to  the  transfer 
of  bills  and  notes  alone  an  effect  (1)  which  existed  sometimes 

1  'On  negotiable  instruments,'  s.  1702. 

1  lb.  §  1703. 

*  lb.  §  1708.  Consider  also  this  sentence  from  Chalmers  on  Bills  (5th  ed.)  : 
"The  character  and  incidents  of  negotiability  depend  npon  the  time  of 
negotiation"  (p.  115). 

4  See  the  instructive  judgment  of  Strong,  J.,  in  Shaw  v.  The  Railroad* 
1879,  101  U.  S.  557,  in  which  he  says:  "The  capability  of  being  thus 
transferred  so  as  to  give  to  the  indorsee  a  right  to  sue  on  the  contract  in  his 
own  name  is  what  constitutes  negotiability.  ...  In  regard  to  bills  and  notes 
certain  other  consequences  generally  though  not  always  follow."  Ashhurst,  J., 
too,  as  early  as  1787  had  said  :  "The  custom  of  merchants  only  establishes 
that  such  an  instrument  may  be  indorsed,  but  the  effect  of  the  indorsement  is 
a  matter  of  law"  :  Lickbarrow  v.  Mason ,  2  T.  R.  p.  71. 
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in  the  case  of  other  property,  and  (2)  which  sometimes  was 
absent  from  bills  and  notes  themselves.  In  other  words,  "  negoti- 
able "  was  used  (in  this  secondary  sense)  to  mark  off  bills  and 
notes  from  other  choses  in  action,  by  a  peculiarity  of  which  they 
not  only  had  no  exclusive  possession,  but  which  frequently  they 
had  not  themselves.  However  dubious  to  some  lawyers  this 
assertion  may  appear  to  be,  there  is  at  least  no  doubt  (1)  that 
at  the  present  day  all  choses  in  action  arising  out  of  contract  are 
transferable ;  and  (2)  that  any  rule  as  to  transferees  of  choses  in 
action  taking  free  from  equities  is  by  no  means  confined  to  bills 
and  notes,  but  is,  as  we  have  seen, 

"  a  rule  which  most  yield  when  it  appears  from  the  nature  or  terms  of  the 
contract,  that  it  must  have  been  intended  to  be  assignable  free  from  and 
unaffected  by  such  equities  " l 

We  must  get  away,  then,  from  the  terms  "negotiable"  and 
"non-negotiable."  For  (1)  their  primary  and  only  true  meaning 
has  been  lost  to  them ;  (2)  that  meaning  would  now  be  useful 
only  to  distinguish  between  choses  which  arise  out  of  contract, 
and  those  which  do  not  (for  the  former  are  by  statute  assignable 
(negotiable)  and  the  others  are  not),  and  the  word  "  transferable  " 
(having  no  false  connotations  attached  to  it)  is  better  for  that 
purpose ;  and  (3)  the  acquired  meaning  of  the  terms  was  never 
scientific,  at  all  events  at  the  present  time  they  are  inaccurate  and 
misleading. 

Ambulatory  and  non-ambulatory. — Nevertheless,  as  the  quota- 
tion just  made  sufficiently  shows,  there  is  a  real  distinction  among 
choses  in  action  (arising  out  of  contract),  namely,  between  those 
"  intended  to  be  assignable  M  free  from  equities,  and  those  not  so 
intended— or,  as  the  present  writer  ventures  to  suggest,  between 
ambulatory  and  non-ambulatory  contracts.  All  contracts  are  now 
transferable  (negotiable) ;  but  some  are  intended  to  be  redeem- 
able to  persons  other  than  the  immediate  promisee,  are  intended 
to  be  passed  on  from  hand  to  hand,  are  intended,  that  is,  to  be 
ambulatory. 

1  Ante,  p.  316. 
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Of  such  contracts  there  were  in  early  times  none  (the  simple 
preceded  the  complex),  and  the  courts  declined  to  acknowledge 
their  validity  long  after  the  customary  rules  concerning  them  were 
well  known  to  everybody.  Foreign  bills  of  exchange  formed  the 
thin  edge  of  the  wedge ;  the  statute  of  Anne  *  overruled  Chief 
Justice  Holt  in  his  refusal  to  sanction  the  admission  of  promissory 
notes ;  in  1758,  a  bank-note  was  held  to  be  negotiable ; 2  in  1764, 
a  draft  or  cheque  on  a  bank;8  in  178 1,  a  note  indorsed  in 
blank ; 4  exchequer  bills  in  1820 ; 6  and  bonds  of  the  King  of 
Prussia,  payable  to  the  holder,  in  1824.6 

All  these  instruments  have  a  common  characteristic  (they  are 
intended  to  be  ambulatory),  but  one  that  is  by  no  means  neces- 
sarily confined  to  them,  as  we  shall  see  later  on.  Some  members 
of  a  class  must  necessarily  be  known  before  the  class  itself  can  be 
accurately  described,  and  non-recognition  of  the  true  distinguish- 
ing characteristic  has  often  led  to  unnecessary  difficulty.  Thus 
it  happened  that  it  remained  for  Lord  Cairns  (1862),  in  perhaps 
the  most  noteworthy  single  sentence  of  modern  law,  to  indicate 
the  clear  and  simple  ground  upon  which  rested  the  asserted 
peculiarities  of  "  negotiable  "  instruments.  It  is  worth  repeating 
here : — 

"Generally  speaking  a  chose  in  action  assignable  only  in  equity  most  be 
assigned  subject  to  the  equities  existing  between  the  original  parties  to  the 
contract ;  but  this  is  a  rule  which  must  yield  when  it  appears  from  the  nature 
or  terms  of  the  contract  that  it  must  have  been  intended  to  be  assignable  free- 
from,  and  unaffected  by,  such  equities." T 

In  other  words,  when  it  was  intended  that  an  obligee  was  not 
to  set  up  equities,  he  is  not  to  be  permitted  to  do  it 

Observe  how  this  sentence  and  the  statutes  cut  into  our  notions 
of  "  negotiability."  A  "  negotiable  "  chose  in  action  is  one  trans- 
ferable at  law,  upon  which  the  transferee  may  sue  in  his  own 
name.  Is  it? — Then  all  contracts  arising  out  of  contracts  are 
now  "  negotiable."   A  "  negotiable  "  instrument  is  one  that  passes 

1  3  &  4  Anne,  c.  9.  *  Wookey  v.  Pole%  4  B.  &  Aid.  1. 

*  Miller  v.  Race,  1  Burr.  452.  •  Gorgier  v.  AfiarilU,  3  B.  &  C.  45. 

*  Grant  v.  Vaughan,  3  Burr.  1516.  7  Ante,  p.  316. 
4  Peacock  v.  Rhodes,  Doug.  636. 
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to  a  transferee  free  from  equities.  Is  it? — Then  all  contracts 
"  intended  to  be  assignable  free  from  and  unaffected  by  such 
equities  are  '  negotiable ' " ;  and  overdue  bills  and  notes  are  not. 
Evidently,  then, "  negotiability  "  is  no  longer  a  word  with  which 
to  conjure  up  paradoxical  conclusions.  The  "  negotiable  instru- 
ment "  category  was  originally  formed  to  meet  the  case  of  a  single 
sort  of  document.  The  essentially  distinguishing  characteristic  of 
such  instrument  was  not  observed.  Other  documents,  therefore, 
which  had  that  characteristic,  but  were  dissimilar  from  bills  of 
exchange  in  other  immaterial  respects,  were  denied  admission  to 
the  category.  Nevertheless,  upon  one  ground  or  another  various 
classes  of  documents  were  eventually  admitted.  Now  we  see  that 
ambulatory  intent  was  the  true  distinguishing  characteristic,  and 
the  category  must  be  rectified  accordingly. 

Freedom  from  equities. — There  are  generally  supposed  to  be  two 
points  at  which  "  negotiability  "  affects  the  rights  of  the  holders  of 
bills  and  notes.  The  first  has  regard  to  equities  affecting  liability 
upon  them,  and  the  second  relates  to  the  equities  of  the  real  owner 
of  them  as  against  some  holder  who  claims  title  through  a  finder, 
a  thief,  or  a  fraudulent  trustee.  These  two  cases  must  be  treated 
separately  in  order  to  ascertain  accurately  the  true  foundation  of 
the  law  which  governs  them.  The  law  we  know  fairly  well ;  what 
is  the  rationale  of  that  law  ? 

(i)  There  is  a  choice  of  explanations  in  the  first  of  these 
problems,  and  neither  of  them  is  indebted  for  its  rationality  to  the 
law-merchant 

(A.)  One  of  them  has  already  been  indicated — the  maker  of  a 
note  is  liable  upon  it  to  a  holder  in  due  course,  although  he  may 
have  equities,  because — 

"The  note  is  an  original  promise  by  the  maker  to  pay  any  person  who 
shall  become  the  bearer ;  it  is  therefore  payable  to  any  person  who  successively 
holds  the  note  bond  fide,  not  by  virtue  of  any  assignment  of  the  promise  but 
by  an  original,  and  direct,  promise,  moving  from  the  maker  to  the  bearer." l 

Observe  carefully  what  is  here  meant     It  is  not  that  the  trans- 

1  Ante,  p.  314. 

Y    2 
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feree  does  not  acquire  title  to  a  note  "  by  virtue  of  any  assign- 
ment "  of  it ;  but  that  having  so  acquired  it,  the  promise  that  he 
sues  upon  is  one  directly  with  himself.  That  is  to  say,  he  does 
not  allege  that  the  maker  promised  the  payee  that  he  would  pay 
an  indorsee,  but  that  the  promise  was  to  the  transferee,  although 
at  the  time  of  the  promise  he  was  an  unascertained  person.  In 
this  view  the  case  would  be  analogous  to  promise  frequently  made 
by  advertisement  to  pay  to  the  finder  of  a  lost  article.  In  such 
case  the  promise  is  not  with  the  newspaper,  but  with  the  person 
who  answers  the  description  contained  in  the  promise.  The 
promise  is  "an  original  and  direct  promise  moving  from  the" 
advertiser  to  the  finder. 

(B.)  Perhaps,  however,  the  better  view  is  that  of  Page-Wood,  L.  J,, 
who,  in  holding  a  company  liable  upon  its  bonds,  notwithstanding 
equities  between  it  and  the  original  holder,  said  : 

"  where  there  is  a  distinct  promise  held  out  by  the  company  informing  all 
the  world  that  they  will  pay  to  the  order  of  the  person  named,  it  is  not 
competent  for  that  company  afterwards  to  set  up  equities  of  their  own."  l 

In  other  words,  although  there  may  be  equities,  yet  the  company 
is  estopped  from  setting  them  up.  It  issued  bonds  redeemable  to 
bearer;  it  was  aware  that  the  bonds  being  ambulatory,  would 
probably  be  transferred  to  third  parties ;  it  might  have  placed 
upon  the  face  of  the  bonds  notice  of  the  equities  ;  it  enabled  the 
original  holder  to  deceive  innocent  purchasers ,  and  it  is  conse- 
quently estopped  from  setting  up  its  equities.  Here  we  are  upon 
firm  ground.  No  support  is  required  from  the  law-merchant,  nor 
from  "  negotiability."  We  are  not  in  antagonism  to  the  general 
law,  but  are  appealing  to  it 

(2)  Having  thus  accounted  for  the  disappearances  of  the  equities 
of  persons  liable  upon  bills  and  notes,  let  us  try  to  ascertain  upon 
what  principle  it  can  be  held  that  a  thief,  a  finder,  or  a  fraudu- 
lent trustee  may  pass  a  better  title  than  that  which  he  himself 
has? 

(A.)  The  usual  answer  is  "  law-merchant "  and  "  negotiability," 
in  hopeless  antagonism  to  the  general  law : 

1  Re  General  Estates  Co.,  1868,  L.  R.  3  Ch.  75a 
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"  The  law-merchant  validates  in  the  interest  of  commerce  a  transaction 
which  the  common  law  would  declare  void  for  want  of  title  or  authority." l 

And  thus,  when  the  question  of  title  to  lost,  stolen,  or  misap- 
propriated bonds  came  to  be  decided,  and  the  courts  felt  that 
transferees  in  due  course  ought  to  be  protected,  the  Canadian  2 
and  American3  judges  declared  that  bonds  were  "negotiable." 
This  was  thought  to  be  a  sufficiently  satisfactory  solution  of  the 
problem* 

In  England,  a  different  and  a  most  peculiar  course  was  adopted. 
Most  of  the  judges  were  quite  unwilling  to  hold  that  bonds  were 
"  negotiable,"  and  yet  they  were  unable  to  see  any  other  ground 
upon  which  they  could  decide  in  favour  of  the  transferee.  They 
therefore  determined  that  although  bonds  were  not  "  negotiable," 
yet  that  the  persons  dealing  with  them  were  estopped  by  their 
form  (payable  to  bearer)  from  so  saying. 

Mr.  Justice  Blackburn's  criticism  of  that  proposition  should  have 

been  sufficient : 4 

"  The  company  had  power  to  estop  itself  in  that  way,  but  the  plaintiff  is 
obliged  to  contend  in  this  case  that  they  had  also  power  to  alter  and  abandon 
the  right  of  those  who  might  become  holders  of  the  instrument,  and  to  declare 
that  such  persons  should,  contrary  to  the  general  rule  of  law,  hold  their 
property  on  a  precarious  title,  liable  to  be  divested  if  a  thief  or  finder  could 
find  a  bond  fide  purchaser  for  the  debenture." 

To  this  Lord  Cairns  made  extraordinary  reply,  formulating  the 

doctrine  of  "  negotiability  by  estoppel M : 8 

"  The  scrip  itself  would  be  a  representation,  to  any  one  taking  it — a 
representation  which  the  appellant  must  be  taken  to  have  made,  or  to  have 
been  a  party  to— that  if  the  scrip  were  taken  in  good  faith  and  for  value,  the 
person  taking  it  would  stand,  to  all  intents  and  purposes,  in  the  place  of  the 
previous  holder.  Let  it  be  assumed  for  a  moment  that  the  instrument  was  not 
negotiable  ;  that  no  right  of  action  was  transferred  by  the  delivery  ;  and  that 


1  Ante,  p.  313. 

*  McKcmie  v.  Montreal,  1878,  29  U.  C,  C.  P.  333. 

*  Daniel,  s.  1500. 

4  Crouch  v.  Credit  Fonder,  1873,  L.  R.  8  Q.  B.  p.  386. 

*  Goodwin  v.  Robarts,  1 876,  I  A.  C.  p.  476.  This  view  has  been  widely 
indorsed :  see  per  Lord  Hatherley,  in  S.  C.  p.  492 ;  Eastern  v.  London,  1886, 
34  Ch.  D.  95 ;  S.  C.  sub-nom,  Sheffield  v.  London,  1888,  13  A.  C.  333 ; 
London  v.  Simmons,  1892,  A.  C.  213.  The  phrase  "negotiability  by 
estoppel"  belongs  to  Bowen,  L.  J. :  Boston  v.  London,  1886,  34  Ch.  D.  113- 
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no  legal  claim  could  be  made  by  the  taker,  in  his  own  name,  against  the 
foreign  Government ;  still  the  appellant  is  in  the  position  of  a  person  who  has 
made  a  representation  on  the  face  of  his  scrip,  that  it  would  pass  with  a  good 
title,  to  any  one  on  his  taking  it  in  good  faith,  and  for  value,  and  who  has  put 
it  in  the  power  of  his  agent  to  hand  over  the  scrip  with  this  representation  to 
those  who  are  induced  to  alter  their  position  on  the  faith  of  the  representation. 
My  Lords,  I  am  of  opinion  that  on  doctrines  well  established,  of  which 
Pickard  v.  Sears  must  be  taken  to  be  an  example,  the  appellant  cannot  be 
allowed  to  defeat  the  title  which  the  respondents  have  thus  acquired." 

The  present  writer  has  found  it  impossible  to  accept  this 
doctrine.  Reduced  to  simple  terms,  the  proposition  is  this:  A 
non-negotiable  instrument  payable  to  bearer  is,  in  itself,  a  repre- 
sentation that  it  is  a  negotiable  instrument,  and  such  representation 
will  estop  some  one  from  denying  that  such  is  its  legal  effect 
But  surely  a  non-negotiable  instrument  or  any  other  document 
cannot,  in  itself,  be  a  representation  that  it  is  anything  but  what  it 
is.  If,  connected  with  the  instrument,  there  were  some  misrepre- 
sentation of  its  character,  that  would  be  another  matter.  A  man 
may  allege  that  he  is  a  woman,  but  he  can  hardly,  himself,  be 
such  a  representation. 

Observe,  further,  that  Lord  Cairns  said  that  the  document  was 
a  representation  "  that  it  would  pass,  with  a  good  title,  to  any  one, 
on  his  taking  it  in  good  faith,  and  for  value."  But  the  only 
feature  that  can  be  referred  to  in  support  of  this  is  that  the  instru- 
ment was  payable  to  "  bearer,"  and  that,  surely,  cannot  amount  to 
a  representation  that  according  to  law  a  new  bearer's  title  would 
be  any  better  than  that  of  the  old  one.1 

Another  essential  ingredient,  too,  of  estoppel,  is  entirely  absent 
from  the  cases,  namely,  evidence  that  the  purchaser  of  the  bonds 
was  misled  by  the  misrepresentation,  and  upon  the  faith  of  it 
changed  his  position.  The  probabilities  are  that  his  opinion  was 
exactly  the  same  as  4hat  of  the  true  owner  of  the  documents, 
and  that  he  acted  exclusively  upon  his  own  ideas  of  negotia- 
bility. 

(B.)  "  Negotiability,"  then,  whether  real  or  by  estoppel,  is  the 
reason  assigned  for  holding  that  the  transferor's  title  may  be  im- 

J£See  the  judgment  of  the  same  learned  judge  in  Re  Natal,  ete.t  1868, 
L.  R.  3  Ch.  p.  360  ff.  ;  also  Williams  v.  Colonial  Bank,  1888,  36  Ch.  D.  388. 
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proved  by  his  assignment ;  but  this  explanation,  as  we  have  seen, 
is  altogether  unsatisfactory,  for  "  negotiability "  itself  stands  very 
much  in  need  of  explanation.  In  some  cases,  for  example,  evidence 
has  been  given  that  bonds  are  "  negotiable/9  but  the  judges  have 
not  been  able  to  agree  (as  we  may  now  very  well  understand)  as 
to  the  effect  of  such  proo£  In  one  case,  Bowen,  L.J.,  while 
admitting  that  it  had  been  shown  that  title  to.  the  bonds  would 
pass  by  delivery,  yet  objected  that  it  did  not  follow — 

4 'that  delivery  by  a  person  who  has  no  title,  confers  nevertheless  a  title  on  a 
bond  fide  holder."1 

And  although  Lord  Watson  thought  that — 

"  It  necessarily  follows  from  the  negotiable  character  of  the  documents  that 
Delmar,  who  was  lawfully  in  possession  of  them  for  a  special  purpose,  was 
nevertheless  in  a  position  to  give  a  valid  title  to  any  person  acquiring  the 
bonds  from  him  in  good  faith,"  * 

yet  it  is  quite  clear  that  the  noble  Lord  was  taking  out  of  the 
word  "  negotiable,"  exactly  what  he  put  into  it,  and  that  all  that 
could  be  said  was  that  a  thief  may  pass  a  good  title  to  a  "  ne- 
gotiable" instrument,  if  that  result  be  included  in  the  word 
"  negotiable." 

Estoppel  by  Ostensible  Ownership. — Although  without  much 
direct  support,  the  present  writer  ventures  to  suggest  that  the  true 
foundation  for  the  decision  of  such  cases  is  to  be  found  not 
in  "estoppel  by  negotiability,"  nor  in  "negotiability"  of  any 
kind,  but  in  estoppel  by  ostensible  ownership,  or  ostensible 
agency. 

Let  us  commence  with  nemo  dot  quod  non  habet.  That  proposi- 
tion looks  as  though  it  ought  to  be  universally  true.  But  it  is  said 
that  it  fails  in  the  case  of  "  negotiable "  instruments,  and  that  a 
man  can  give  that  which  he  has  not  got,  provided  it  be  a  "  negoti- 
able "  document  Is  the  principle  a  true  one  ?  And  if  so,  are 
"  negotiable  "  documents  the  only  exceptions  to  it  ? 

Let  us  remember  that  if  a  thief  sells  a  horse  in  market  overt,  he 
gives  a  title  that  he  has  not  got.  And  if  a  mortgagor,  having  been 
foolishly  intrusted  by  the  mortgagee  with  the  title  deeds,  conveys 

Simmons  v.  London,  1 891,  I  Ch.  p.  294.  *  lb.  1892,  A.  C.  p.  213. 
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to  an  innocent  purchaser,  he  gives  that  which  he  has  not  got1 
In  short,  the  cases  are  legion  in  which  ostensible  owners  of 
property  give  to  bond  fide  purchasers  that  which  they  have 
not  got 

But  we  are  going  much  too  fast,  and  although  with  plenty 
of  precedent  for  it,  are  using  language  in  much  too  loose  a  fashion. 
Is  it  true  that  an  ostensible  owner  of  property  can  convey  to  a 
purchaser  a  better  title  than  he  has  ?  Should  the  true  owner  of  a 
horse  stand  by  while  a  pretending  owner  sells  the  animal  to  an 
innocent  purchaser,  it  would  be  quite  inaccurate  to  say  that  the 
vendor  gave  a  better  title  than  he  had.  He  could  not  do  so.  And 
the  language  really  imports  nothing  but  this,  that  although  the 
purchaser  has  acquired  no  title  at  all,  yet  that  the  true  owner  is 
estopped  from  so  saying. 

Nemo  dat  quod  non  hdbet  is  then  true — universally  true;  but 
its  truth  in  no  way  prevents  an  owner  of  property  from  being 
estopped  by  his  conduct  from  setting  up  his  good  title  as  against 
a  transferee  who  has  none. 

That  is  the  point  And  it  applies  as  well  to  "  negotiable  "  in- 
struments as  to  all  other  sorts  of  property.  When  so  applied  it 
solves  all  the  difficulties  which,  being  thought  to  be  insolvable, 
have  been  referred  to  the  inscrutable  play  of  the  law-merchant 
operating  in  antagonism  to  the  common  law. 

Remembering  then  that  ostensible  ownership  may  often  estop  a 
true  owner  (of  all  sorts  of  property)  from  setting  up  his  title  as 
against  an  innocent  purchaser,  attention  must  be  directed  to  the 
fact  that  the  appearance  of  ownership  takes  its  colour  sometimes 
from  the  character  of  the  property  in  question,  sometimes  from 
the  nature  of  the  usual  employment  of  the  ostensible  owner,  and 
sometimes  from  the  customs  of  the  place  in  which  the  transaction 
takes  place.  Observe  next  the  distinction  between  the  appearance 
of  ownership  (i)  of  goods,  and  (2)  of  ambulatory  instruments. 
Possession  of  goods  is  (usually)  no  indication  of  ownership  of 
them,  and  therefore  no  one  is  misled  by  possession ;  but — 

1  PerryHerrick  v.  Attwood,  1857,  2  De.  G.  &  J.  21  ;  27  L.  J.  Ch.  121  ; 
Brocklaby  t.  Temperance,  1895,  A.  C.  173  ;  64  L.  J.  Ch.  433. 


(     3*9     ) 

"  Every  holder  of  the  bill  takes  the  property,  and  his  title  is  stamped  on  the 
bills  themselves.  The  property  and  possession  are  inseparable.  This  was 
necessary  to  render  them  negotiable  ;  and  in  this  respect  they  differ  essentially 
from    goods   of   which    the  property  and  possession  may  be   in  different 


A  holder  of  a  bill,  then,  appears  to  be  the  owner  of  it,  while 
there  is  usually  no  such  appearance  in  the  case  of  goods.  Now 
the  law  of  estoppel  by  ostensible  ownership  of  goods  is  well 
known,  and  may  shortly  be  stated  to  be  that  if  an  owner  permit 
another  to  appear  to  be  the  owner,  he  will  be  estopped  as  against 
persons  dealing  with  that  other.  And  the  rule  includes,  of  course, 
ambulatory  instruments ;  the  only  distinction  between  them  and 
goods  being  as  to  the  circumstances  which  constitute  appearance 
of  ownership.  In  the  case  of  ambulatory  documents,  mere  posses- 
sion of  them  is  enough ;  *  while  as  to  goods  there  must  be  some- 
thing more.  But  in  both  cases  alike,  the  true  owner  must  avoid 
the  appearance  of  ownership  in  another.  And,  therefore,  the 
owner  of  an  ambulatory  instrument  must,  if  he  wish  to  be  safe, 
keep  it  in  his  own  possession. 

Estoppel  by  Ostensible  Agency. — Sometimes  the  validity  of  a  trans- 
feree's title  must  be  attributed  to  ostensible  agency  rather  than  to 
ostensible  ownership.  In  the  case  of  goods,  for  example,  the 
owner  may  be  estopped  by  a  person  alleging  his  agency  to  sell, 
although  none,  in  fact,  existed,  if  the  owner  has  permitted  the 
appearance  of  agency.  The  usual  case  of  a  sale  by  a  factor  in 
defiance  of  his  instructions,  is  a  sufficient  illustration  of  the  point. 
In  the  same  way,  a  bill-broker  having  bills  in  his  possession  may 

1  Collins  ▼.  Martin,  1879,  1  Bos.  &  P.  651.  And  see  per  Lord  Mansfield 
in  Peacock  v.  Rhodes,  1 781,  Dong.  636 ;  Murray  v.  Lardner,  1864, 
2  Wall,  no;  Martin  v.  Martin,  1898,  51  N.  E.  Rep.  691 ;  174,  III,  371  ; 
Cent.  Dig.  vii.  2551,  2,  8.  The  language  quoted  in  the  text  if  inaccurate. 
Property  and  possession  of  bills,  as  of  aught  else,  are  separable  ;  otherwise 
I  could  never  bring  trover  for  bills  against  my  bookkeeper.  What  is  meant 
is  that  possession  and  appearance  of  property  are  inseparable.  Even  that  is 
not  universally,  but  only  commonly  true.  Circumstances  may  sometimes 
indicate  agency  and  not  title. 

9  Possession  of  an  equitable  assignment  of  money  is  ostensible  ownership  of 
the  fund  :  State  v.  Hastings,  1862,  15  Wis.  .8$. 
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be  understood  to  be  an  agent  merely,  and  a  transferee  of  the  bills 
would  therefore  be  unable  to  plead  that  the  broker  was  the 
ostensible  owner  of  them.  Ostensible  agency  to  deal  with  the 
bills  would  answer  the  same  purpose. 

Lost  or  Stolen. — It  may  be  suggested  that  this  explanation  is 
insufficient  in  the  case  of  lost  or  stolen  documents.  No  doubt,  it 
may  be  said,  if  an  owner  of  bills  or  of  goods  permit  the  appearance 
of  ownership  or  agency  in  another  person  he  ought  to  be  estopped 
as  against  an  innocent  purchaser;  but  how  can  that  apply  to 
cases  in  which  the  true  owner  gives  no  such  permission  :  to  cases 
in  which,  indeed,  he  may  be  actively  endeavouring  to  neutralise 
false  appearances  ? 

Much  analogy  to  the  law  of  estoppel  is  to  be  found  in  the 
department  of  torts,  which  declares  for  liability  in  case  of  wilful 
injury;  but  it  also  imposes  damages  where  the  injury  was  the 
result  of  negligence.  And  so  also  in  the  law  of  estoppel,  if 
through  the  negligence  of  the  true  owner  of  property,  another 
person  is  enabled  to  pose  as  its  owner,  he  may  be  estopped  to  the 
same  extent  as  if  the  deception  were  his  own  design.1 

An  owner  of  ambulatory  instruments  is  aware  that  possession  of 
them  is  evidence  of  their  ownership.  It  behoves  him,  there- 
fore, to  exercise  "  consummate  caution  "  with  regard  to  them,  and 
if  they  escape  him,  he  and  not  an  innocent  purchaser  ought  to 
suffer.  This  law  is  not  more  unreasonable  than  that  which  pro- 
vides that — 

"  more  than  ordinary  care,  nay  '  consummate  caution  '  *  is  required  of  persons 
dealing  with  dangerous  weapons,"  * 

and  is  supported  by  the  dictum  of  Lord  Coleridge : 

"  A  man  may  be  more  careless  with  regard  to  the  custody  of  a  thing  that 
can  be  made  available  only  by  means  of  forgery  than  if  by  mere  larceny  "  * 


1  Ants,  p.  316. 
Per  Earle,  C.  J.  in  Potter  v.  Faulkner,  1861,  1  B.  &  S.  805.     And  see 
Dixon  v.  Bell,  1816,  5  M.  &  S.  198. 

•  Pollock  on  Torts,  5th  e&  pp.  46,  455. 

♦  Arnold v.  Cheque  Bank,  1876,  I  C.  P.  D.  581. 
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— more  careless,  for  example,  of  a  wardrobe  than  of  money  or 
company  bonds. 

Owners  of  ambulatory  instruments  have  two  courses  open  to 
them.  They  may,  by  appropriate  indorsement,  restrict  the 
transferability  of  their  documents ;  or  they  may  leave  them 
payable  to  bearer.  If  they  adopt  the  first  alternative  they  are 
safe  from  loss  and  theft.  But  if,  for  their  own  purposes,  they 
prefer  that  the  instruments  should  remain  payable  to  bearer,  they 
must  provide  sufficiently  against  escape  in  order  that  innocent 
purchasers  may  not  be  swindled.  This  doctrine  found  acceptance 
as  early  as  1764  : — 

"  Though  both  the  claimants  are  innocent ;  yet  as  Bicknell  lost  the  note  and 
Grant  took  it  in  the  course  of  trade  bond  fide,  and  upon  a  valuable  consideration 
Grant  has  the  better  equity.  But  if  their  equity  were  only  equal,  it  is  a  known 
and  a  good  rule,  that  MeHor  est  conditio  possidentis ;  and  that  would  be 
sufficient  to  turn  the  scale  if  there  was  negligence  on  one  side,  and  none  on  the 
other,  that  also  would  turn  the  scale  :  and  if  there  be  any  on  either  side  in 
this  case  it  should  seem  to  have  been  rather  imputable  to  the  person  who  lost  it 
than  to  him  who  thus  took  it  in  the  course  of  trade."  * 

And  in  1820,  Mr.  Justice  Best,  in  dealing  with  misappropriated 
exchequer  bills,  which  the  owner  had  kept  in  blank  instead  of 
rendering  them  useless  to  others  by  filling  in  his  own  name,  said  : 

"It  is  the  plaintiff's  own  negligence  in  not  filling  up  the  blank,  that  has 
rendered  it  impossible  for  the  defendants  to  ascertain  that  he  had  any  right  to 
it  ;  and  it  would  therefore  be  inconsistent  with  the  law  of  justice,*  that  under 
such  circumstances  he  should  be  allowed  to  call  on  them  to  make  good  the 
loss  that  had  arisen  from  the  fraud  of  his  agent"  * 

Market  overt, — It  is  noteworthy  that  this  application  of  the  law 
of  estoppel,  or  something  very  nearly  akin  to  it,  was  the  foundation 
for  holding  that  a  purchaser  from  a  thief  in  market  overt  was  to 
be  protected  from  the  true  owner. 

Cockburn,  C. J.,  in  Crane  vs.  London  4  said : 

"  Look  to  the  origin  of  the  law  as  to  such  sales.  It  arose  at  the  time  when 
there  was  much  greater  simplicity  of  practice  between  buyer  and  seller.     The 


1  Per  Wilmot,  J.,  in  Grant  v.  Vaughan,  3  Burr.  1526. 

*  More  specifically,  estoppel. 

»  Wookey  v.  Pole,  1820,  4  B.  &  Aid.  I. 

•  1864,  5  B.  &  S.  p.  318. 
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practice  then  was  to  buy  in  markets  at  fairs.  Shops  were  very  few  in  London, 
and  persons  whose  goods  were  taken  feloniously,  would  know  to  what  place 
to  resort,  in  order  to  find  them.  I  can  therefore  quite  understand  that  the  law 
in  question  was  established  for  the  protection  of  buyers,  that,  if  a  man  did  not 
pursue  his  goods  to  market  where  such  goods  were  openly  sold  he  ought  not  to 
interfere  with  the  right  of  the  honest  and  bond  fide  purchaser." 

Observe  the  close  analogy  here  presented  to  estoppel  as  applied 
to  bills  and  notes.  As  we  have  seen, "  title  is  stamped  on  the 
bills  themselves ; "  the  holder  may,  therefore,  properly  be  presumed 
to  be  the  owner;  the  real  owner  might  have  kept  them  "  in  his 
pocket,"  but,  if  he  permitted  others  to  have  them,  the  representa- 
tion of  ownership  which  they  carried  with  them  would  estop  him 
from  asserting  his  title.  So  it  is  in  the  case  of  sales  in  market 
overt  Their  possession  indicates  ownership ;  and  if  a  man  does 
not  "  pursue  his  goods  to  market,"  but  allows  the  representation 
of  ownership  in  others  to  be  made,  "he  ought  not  to  interfere"  ; 
he  is  estopped. 

Loss  of  Seal — Further  support  for  the  views  advanced  may  be 
gathered  from  the  olden  times,  when  every  man  of  property  had 
his  own  distinctive  seal,  with  which  rather  than  with  his  signature, 
he  executed  his  obligations.  In  those  days  a  finder,  a  thief,  or  a 
fraudulent  custodian  of  the  seal,  might  bind  the  owner,  in  favour 
of  innocent  persons,  upon  the  ground  that  "  he  (the  owner)  should 
have  taken  better  care  of  it."  Sufficient  of  the  learning  apon  this 
subject  for  present  purposes  is  contained  in  the  following  extract 
from  a  judgment  of  Wills,  J.1 

"In  Glanvil,  book  io,  Ch.  12,  it  is  said  that  the  man  who  intrusts  his 
steward  with  his  seal  will  be  bound  by  it,  if  the  steward  seals  a  deed  with  it* 
for  he  should  have  taken  better  care  of  it,  Bracton  (edition  published  by  the 
Record  Commissioners,  and  edited  by  Sir  Travers  Twiss,  vol.  vi.  p.  126)  says, 
that  a  man  may  get  rid  of  his  deeds  by  showing  various  matters,  such  as 
duress,  mistake,  or  the  like,  but  adds  the  qualification  that  there  must  be 
nothing  in  the  way  of  negligence  on  his  own  part — as  in  intrusting  his  seal  to 
his  seneschal  or  his  wife.  Britton  says,  that  a  man  may  plead  that  the  writing 
ought  not  to  affect  him,  for  when  it  was  made  he  had  lost  his  seal,  and  caused 
it  to  be  carried,  and  published,  at  the  churches,  and  markets ;  so  that  if 


1887,  21  Q.  B.  D.  p.  166,  7. 
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anything  was  made  under  that  seal  after  a  certain  day  on  which  it  was  lost, 
it  ought  not  to  affect  him  (book  I,  Ch.  29,  pi.  17).  A  curious  account  is 
given  in  Mr.  Nicholl's  note  (vol.  1.  p.  164  of  his  edition)  of  a  plea  of  this 
description,  relating  to  the  seal  of  Arnold  de  Thorley,  which  was  met,  and 
defeated,  by  production  of  a  record  of  acknowledgment  at  the  Hertford 
Assizes,  39  Hen.  III.  of  the  seal  in  question,  by  the  said  Arnold ;  and  two 
advertisements  of  the  loss  'of  a  seal  warning  the  public  that  an  instrument 
sealed  with  it  after  a  certain  day  would  be  forgery,  are  given  in  Blount's  Law 
Dictionary,  tit  "Seal"  and  "Sigillum."  The  passage  from  Bracton  is 
reproduced  in  Fleta,  who  wrote  towards  the  end  of  the  thirteenth  century,  but 
without  any  additional  remarks/' 

Neglect  as  to  the  custody  of  your  property,  be  it  horses,  seals, 
or  transferable  documents,  may,  where  other  persons  are  misled 
by  ostensible  title  in  possessors  of  them,  estop  the  owner  from 
following  his  property.  This  is  general  law  and  was  not  borrowed 
from  the  law-merchant1 

Further  Considerations  in  Support — Acknowledging  that  there 
is  not  much  direct  and  specific  support  for  the  propositions 
contended  for  in  this  article,  it  is  nevertheless  of  interest  to  note 
the  trend  in  that  direction  (culminating  in  something  little  short 
of  formulation  of  the  principles  enounced),  and  to  put  in  contrast 
the  older  view. 

Commencing  with  money,  it  is  usually  said  that  the  reason  that 
a  thief  can  pass  a  good  title  is  because — 

"of  the  currency  of  it ;  it  cannot  be  recovered  after  it  has  passed  in 
currency  "  * 

that  is,  a  good  title  to  money  passes  because  it  is  money.  And  if 
we  ask  for  something  more  satisfactory  than  that  we  may  find  it 
in  Lord  Shand's  remark  (one  hundred  and  thirty-five  years  after- 
wards) with  reference  to  some  cash  which  had  been  entrusted 
to  an  agent,  and  by  him  wrongfully  diverted  to  his  own 
purposes  : — 

1  In  '  Pollock  on  Contracts,'  5th  ed.  138,  referring  to  the  loss  of  seals  it  is 
said :  u  That  the  practice  of  publishing  formal  notice  in  case  of  loss  really 
existed  is  shown  by  the  example  given  in  Blount's  Law  Dictionary,  S.  V. 
Sigillum,  dated  18  Ric.  II.  In  modern  law  such  questions,  when  they  occur, 
come  under  the  head  of  Estoppel." 

*  Per  Lord  Mansfield,  in  Miller  v.  Race,  1758,  Burr.  p.  457. 
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"  He  has  thus  the  opportunity,  and  may  take  advantage  of  this  to  mis- 
apply and  to  appropriate  to  his  own  use  the  money  intrusted  to  him." ' 

This  assertion  must,  however,  find  foundation  in  some  specific 
law,  and  its  proper  reference  is  clearly  apparent  The  true  owner 
enabled  his  agent  to  pose  as  owner,  and  is  therefore  estopped 
by  the  assistance  rendered  to  his  misrepresentation  of  ownership. 

If  the  reason  in  the  case  of  money  was  because  it  was  money, 
the  rule  was  applied  to  bills  and  notes  because  they  are  "  like  so 
much  money,"  and  are  "  negotiable  "  : — 

"If  a  bill  be  payable  to  A.  or  bearer  it  is  like  so  much  money  paid  to 
whomsoever  the  note  is  given ;  that  let  whatever  accounts  or  conditions 
soever  be,  between  the  party  who  gives  the  note,  and  A.  to  whom  it  is  given, 
yet  it  shall  never  affect  the  bearer."  2 

"Bills  of  exchange  and  promissory  notes  are  representatives  of  money 
circulating  in  the  commercial  world  as  such."  * 

"  The  reason  is  that  such  negotiable  instruments  have,  by  the  law-merchant, 
become  part  of  the  mercantile  currency  of  the  country.'' 4 

"  A  negotiable  instrument,  for  the  general  convenience  of  commerce,  has 
been  allowed  to  have  an  effect  at  variance  with  the  ordinary  principles  of 
law."* 

The  transition  stage  between  mere  empiricism  and  rationality 

may  be  represented  by  language  of  Lord  Cairns  with  reference  to 

certain  misappropriated  scrip  for  bonds : — 

"  The  appellant  might  have  kept  this  scrip  in  his  own  possession,  and  if 
he  had  done  so,  no  question  like  the  present  could  have  arisen.  He  preferred, 
however,  to  place  it  in  the  possession  and  under  the  control  of  his  broker,  or 
agent ;  and  although  it  is  stated  that  it  remained  in  the  agent's  hands  for 
disposal,  or  to  be  exchanged  for  the  bonds  when  issued  as  the  appellant  should 
direct,  those  into  whose  hands  the  scrip  would  come  could  know  nothing  of 
the  title  of  the  appellant,  or  of  any  private  instructions  he  might  have  given 
to  his  agent." 

In  other  words,  the  broker  had  ostensible  authority  to  sell ; 
ostensible  authority  cannot  be  displaced  by  "private  instructions n  ; 

1  Thomson  v.  Clydesdale  1893,  A.  C.  p.  291. 

*  Crowley  v.  Crowther,  1702,  2  Freeman,  257.  And  see  per  Channell,  B., 
in  Mossy.  Hancock,  1899,  2  Q.  B.  118,  119;  Byles  on  Bills,  15th  ed.  186  •„ 
Foster  v.  Green,  1862,  31  L.  J.  Ex.  158. 

•  Friedlander  v.  Texas,  1889,  130  U.  S.  p.  416. 

*  Per  Williams,  J.,  in  Inghan  v.  Primrose,  1859,  7  C.  B.  N.  S.  82. 

•  Per  Tjmdal,  J.,  in  Jenkyns  v.  Usbome,  1844,  7  M.  8c  G.  p.  699. 
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therefore,  although  there  was  no  authority  to  sell,  yet  the  true 

owner  is  estopped  from  so  asserting.    That  is  the  ordinary  law  of 

estoppel. 

To    the    same    effect,    but    much   more  nearly  approaching 

scientific  statement  is  the  language  of  Mr.  Justice  Tascherau, 

in  a  case  in  the  Canadian   Supreme  Court,  with  reference  to 

bonds : — 

"  In  constituting  his  agent  the  apparetit  absolute  owner  of  these  securities 
and  conferring  upon  him  all  the  indicia  of  ownership,  he  precludes  himself 
from  disputing  the  title  of  any  subsequent  bond  fide  transferee." l 

There  is  much  in  the  United  States'  authorities  which  may 
be  cited  as  collaterally  supporting  some  of  the  views  here 
advocated.  For  example„in  "  Colebrooke  on  Collateral  Securities" 
it  is  said : — 

"The  principle  of  estoppel  by  conduct,  that  when  the  owner  of  property 
in  any  form  clothes  another  with  the  apparent  title  and  power  of  disposition, 
third  parties  who  are  thereby  induced  to  deal  with  him  are  protected,  is 
applied  to  choses  in  action,  non-negotiable  in  character."  * 

"  The  rules  of  estoppel  in  pais  are  enforced  against  an  owner  of  a  non- 
negotiable  chose  in  action  who  has,  with  mistaken  confidence,  entrusted  the 
indicia  of  title,  and  the  apparent  absolute  ownership,  by  endorsement  and 
delivery  to  a  third  person,  so  that  he  is  able  to  deceive  bond  fide  pledgees 
advancing  value,  upon  the  faith  and  credit  of  such  documents  of  tide  and 
apparent  absolute  ownership,  without  notice  that  the  act  of  the  pledgee  is  a 
fraudulent  misappropriation,  and  an  unauthorised  act."  * 

So  also  in  "  Bigelow  on  EstoppeL"  4 

"  It  should  be  observed  that  while  the  rule  in  Pickard  v.  Sears  finds  most 
frequent  expression  in  transfers  of  property,  it  is  not  confined  to  such  cases  ; 
it  includes  all  cases  of  false  representation  and  fraudulent  silence,  whatever 


1   Young  v.  MacNider,  1895,  25  S.  C.  272,  279. 

f  P.  590;  citing  Cowdryv.  Vanderburgh,  101  U.  S.  572;  McNeil  v.  Tenth 
Nat.  Bank,  46  N.  Y.  325.  See  to  same  effect,  per  Boyd,  C,  in  Re  Central 
Bank,  1899,  17  Ont.  p.  586. 

*  P.  487;  citing  Coombes  v.  Chandler,  33  Ohio  St.  178;  Moore  v.  Bank, 
55  N.  Y.  41 :  McNeil  v.  Tenth  Nat.  Bank,  46  ib.  325  ;  Cowdryv.  Vanderburgh, 
101  U.  S.  572 ;  Davis  v.  BeckstHn,  69  N.  Y.  442 ;  Werrieh  v.  Mahoning 
Co.  Bank,  16  Ohio  St.  296 ;  Dillaye  v.  Commercial  Bank,  51  N.  Y.  345  ; 
Clark  v.  Roberts,  25  Hun.  86. 

4  5th  ed.  p.  562 ;  citing  Moore  v.  Metropolitan  Bank,  55  N.  Y.  41  ;  Henty 
▼.  Miller,  94  N.  Y.  64 ;  Coombes  v.  Chandler,  33  Ohio  St.  178. 
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the  nature  of  the  transfer.  .  •  .  So  again  if  a  man  purchase  bond  fide  and  for 
value,  an  unnegotiable  chose  in  action,  from  one  upon  whom  the  owner  has 
by  assignment,  or  otherwise,  conferred  the  apparent  absolute  ownership,  he 
obtains  a  valid  title  against  the  real  owner,  supposing  the  act  of  purchase  to 
have  been  induced  by  such  act  of  the  owner." ' 

And  in  England  in  a  case  3  in  which  a  transfer  of  shares,  blank 
as  to  the  purchaser's  name,  was  given  to  a  broker  who  misapplied 
it,  Lord  Herschell  said  : — 

"  If  the  owner  of  a  chose  in  action  clothes  a  third  party  with  the  apparent 
ownerships  and  right  of  disposition  of it,  he  is  estopped  from  asserting  his  title, 
as  against  a  person  to  whom  such  third  party  has  disposed  of  it,  and  who 
received  it  in  good  faith  and  for  value.  And  this  doctrine  has  been  held  by 
the  Court  of  Appeal  of  the  State  of  New  York  to  be  applicable  to  the  case 
of  certificates  of  shares,  with  the  blank  transfer  and  power  of  attorney  signed 
by  the  registered  owner,  handed  by  him  to  a  broker  who  fraudulently,  or  in 
excess  of  his  authority,  sells  or  pledges  them.  The  bank  or  other  persons, 
taking  them  for  value  without  notice,  have  been  entitled  to  hold  them  as 
against  the  owner.8  As  at  present  advised,  I  do  not  see  any  difference 
between  the  law  of  the  State  of  New  York  and  the  law  of  England  in  this 
respect."4 

It  will  be  observed  that  the  supporting  quotations  all  deal  with 
**  non-negotiable "  choses  in  action.  They  sufficiently  establish 
the  principle  that  ostensible  ownership  or  agency  of  such 
documents  may  estop  the  true  owner  from  setting  up  his  tide. 
But  it  has  not  hitherto  been  observed  that  the  same  doctrine 
applies  to  "  negotiable "  instruments  also  (why  should  it  not  ?) ; 
and  that  there  is  no  necessity  for  an  appeal  to  the  law-merchant 
and  its  antagonism  to  the  ordinary  law. 

1  Mr.  Bigelow  did  not  observe  the  application  of  this  language  in  his  later 
work  (on  Bills  and  Notes)  when  he  wrote  (p.  3) :  "  Purchase  of  land,  or 
goods,  for  value,  and  without  notice,  cuts  off  equities ;  that  is  a  cardinal 
rule  of  law,  and  always  has  been  in  courts  of  equity.  But  it  has  never  been 
applied  to  undertakings  to  pay,  in  the  case  of  common  law  contracts ;  applied 
to  undertakings  to  pay,  as  purchase  for  value  without  notice  often  is,  the 
principle  has  reference  to  bills,  notes  and  cheques  only." 

*  Colonial  Bank  v.  Cody,  1890,  15  A.  C.  p.  257. 

*  See  Montagu  v.  Perkins,  1853,  22  L.  J.  C.  P.  185. 

4  For  the  New  York  law,  see  McNeil  v.  Tenth  Mat.  Bank,  1871, 
46  N.  Y.  325.  See  also  in  Ontario,  Smith  v.  Rogers,  1899,  30  Ont.  256 ; 
and  in  Ireland,  Home  v.  Boyle,  1890,  27  L.  R.  Ir.  137 ;  Water  house  v.  Bank 
of  Ireland,  1892,  29  L.  R.  Ir.  384 ;  and  in  Minnesota,  Brown  v.  Equitable, 
1899,  78  N.  W.  Rep.  1045. 
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Or  to  put  the  matter  more  accurately,  and  sum  up  what  has 
been  said : — 

i.  A  chose  in  action  is  ambulatory  or  non-ambulatory.  It  may 
also  be  sometimes  the  one,  and  sometimes  the  other.  A  pro- 
missory note,  for  example,  may  be  ambulatory  (redeemable  to 
third  persons),  or  non-ambulatory  (redeemable  to  a  certain  person 
only).  It  is  always  u  negotiable  "  in  the  sense  that  being  a  chose 
in  action  arising  out  of  contract  it  may  be  transferred.  It  is 
sometimes  not  "  negotiable,"  in  the  sense  that  a  transferee  of  it 
will  take  subject  to  equities. 

2.  Contractors  in  ambulatory  agreements  are  estopped  as 
against  innocent  transferees  from  setting  up  equities  which  may 
exist  between  them  and  their  contractees. 

3.  The  true  owners  of  ambulatory  contracts  may  be  estopped 
from  asserting  their  title  to  them,  by  permitting  the  appearance  of 
ownership  in  other  persons. 

4.  These  results  are  in  no  way  due  to  the  law  merchant ;  they 
are  not  in  antagonism  to  the  general  law;  they  are  parts  of  it 

5.  The  word  "  negotiability"  with  its  double  entendre  is  not  only 
unnecessary,  it  is  disturbing  and  distracting. 

The  New  Category. — Having  thus  opened  up  a  new  category, 
let  us  take  a  short  survey  of  the  instruments  to  be  placed  in  it. 

All  the  old  "  negotiable "  instruments  are  of  course  admiss- 
able.1 

And  we  must  add  foreign  government  and  company  bonds.2 

And  domestic  company  bonds.3 

And  scrip  for  bonds,  that  is  to  say,  promises  to  deliver  not 
money  but  bonds.4 

1  See  ante,  p.  322. 

2  Georgierv.  Mieville,  1824.  3  B.  &  C.  45  (but  see  Bicker  v.  London,  1876, 
18  Q.  B.  D.  515) ;  Simmons  v.  London,  1891,  I  Ch.  270 ;  1892,  A.  C.  201  ; 
B entinc k  v.  London,  1893,  2  Ch.  120  ;   Venables  v.  Baring,  1892,  3  Ch.  527. 

*  Re  General  Estates,  1868,  L.  R.  3  Ch.  758 ;  Biggs  v.  Assam,  1869, 
L.  R.  4  Ex.  387;  Re  Imperial,  1870,  L.  R.  1 1  Eq.  478  (but  see  Crouch  v. 
Credit  Foncier,  1873,  L.  R.  8  Q.  B.  374)  ;  Bechuanaland  v.  London,  1898, 
2  Q.  B.  658. 

4  Goodwin  v.  Robarts,  1875,  L.  R.  10  Ex.  82,  337  ;  I  A.  C.  476 ;  Boston 
v.  London,  1886,  34  Ch.  D.  95  ;  13  A.  C.  333. 
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And  scrip  for  shares  * ;  that  is  to  say,  promises  redeemable  not 
in  money  but  in  property.2 

And  bonds  secured  by  complicated  mortgages.3 

And  letters  of  credit4 

And  blank  transfers  of  shares.5 

And  blank  deposit-receipts  when  payable  to  order.6 

These  and  other  such  instruments  are  clearly  intended  to  be 
ambulatory ;  and  reason  and  authority  concur  in  putting  them  in 
the  same  category. 

The  present  writer  would  add  bills  of  lading,  warehouse 
receipts,7  delivery  orders  and  other  well-known  indicia  of  title  to 
goods.  If  one  reflects  upon  "  negotiability  "  and  its  technicalities, 
such  instruments,  of  course,  fail  to  reach  the  standard.  They  are 
for  goods,  and  not  for  money — were  there  no  other  objection  to 
them.  When,  however,  we  remember  that  scrip  for  bonds  (not 
for  money)  are  already  in  the  list,  it  is  hard  to  see  why  agreements 
to  deliver  goods  must  necessarily  be  left  ofE  Are  they  intended 
to  be  ambulatory  ?  That  is  the  question.  If  so  the  original 
contractor  cannot  set  up  his  equities  against  an  innocent  trans- 
feree ;  and  a  true  owner  must  keep  possession,  and  not,  by 
parting  with  it,  permit  the  appearance  of  ownership  in  another 
person. 

There  are  other  documents  about  which  there  may  be  a  greater 
difference  of  opinion;  but  which  the  writer  thinks  ought  to  be 
dealt  with  according  to  the  principles  with  which  we  have  been 
dealing. 

1  Rumball  v.  Metropolitan,  1877,  2  Q.  B.  D.  194. 

*  Atlanta  v.  Hunt,  100  Tenn.  89 ;  42  S.  W.  Rep.  482. 
»   Webb  v.  Heme  Bay,  1870,  L.  R.  5  Q.  B.  642. 

4  Re  Agra  &*  Master  man,  1867,  L.  R.  2  Ch.  391  ;  Johannessen  v.  Munroe, 
1899,  185  N.  Y.  641  ;  53  N.  E.  Rep.  535. 

*  Ante,  p.  336. 

*  See  3  &  4  Anne,  c.  9 ;  Nicholson  v.  Sedgwick %  1690,  I  Ld.  Ray.  180  ; 
3  Salk.  67  ;  Partridge  v.  Bank  of  England,  11*46,  9  Q.  B.  396 ;  Re  Commercial 
Bank,  1897,  II  Man.  494;  Re  Central  Bank,  1889,  17  Ont.  574;  First  Nat. 
Bank  v.  Security,  51  N.  W.  Rep.  303 ;  34  Neb.  71  ;  Kirktuood  v.  First  Nat. 
Bank,  58  N.  W.  Rep.  1016 ;  Sauce  v.  Exchange,  58  N.  W.  Rep.  H35  ; 
Hagar  v.  Buffalo,  31  N.  Y.  448. 

7  Collins  v.  Rosenbam,  1897,  43  S.  W.  Rep.  726  (Ky.). 
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Vouchers, — Sometimes  vouchers  or  certificates  indicating  that 
persons  named  in  them  are  entitled  to  certain  sums  of  money, 
are  intended  to  be  ambulatory,  apd  transferees  will  therefore 
upon  the  principles  of  estoppel  take  free  from  equities.  In  one 
case 1  a  contractor  obtained  a  certificate  from  the  auditor  of 
a  Board  of  Works,  that  he  was  entitled  to  $8451.88;  the  con- 
tractor endorsed  the  certificate  in  blank,  and  deposited  it  as 
security  for  a  loan  of  $3160;  and  the  pledgee  fraudulently  dis- 
posed of  it  to  an  innocent  purchaser ;  it  was  held  that, 

"  The  complainants  could  have  expressed  in  their  indorsement  the  purpose  of 
the  deposit  .  .  .  that  it  was  as  security  for  a  specified  sum  of  money—and 
thus  imparted  notice  to  all  subsequent  purchasers  or  assignees,  that  the 
pledgee  held  only  a  qualified  interest  in  the  claim.  But  having  indorsed  their 
name  in  blank,  they  virtually  authorised  the  holder  to  transfer  or  dispose  of 
the  certificate  by  writing  an  absolute  assignment  over  their  signature." 

Mortgages. — It  is  interesting  to  note  the  application  of  the 
principles  in  hand  to  the  case  of  a  mortgage.  Here  we  have  a 
debt — a  chose  in  action2  and  real  estate  security  for  its  pay- 
ment By  its  terms  and  according  to  usage,  the  document  is 
intended  to  be  ambulatory;  but  the  transfer  of  it  is  a  matter 
requiring  time  for  its  accomplishment,  and  it  is  therefore  unsuit- 
able for  the  rapid  financial  operations  of  the  moment ;  moreover 
its  payments  are  usually  long  deferred,  and  thus  changes  in  the 
relations  of  the  parties  to  it  are  more  customary  than  in  the  case 
of  shorter  dated  commercial  paper. 

The  law  of  estoppel  has  adapted  itself  to  these  peculiarities. 
It  is  customary  for  a  purchaser  of  a  mortgage  to  make  inquiries 
of  the  mortgagor  as  to  the  state  of  the  account  between  him  and 
the  mortgagee,  and  it  is  not  doubted  that  by  his  answers  the 
morgagor  would  be  estopped.  No  such  inquiry  is  made  in  the 
case  of  bills  and  notes,  and  transferees  of  them  are  not  affected  by 
premature  payments.     The  reason  is  to  be  found  in  custom,  and 

1  Cawdry  v.  Vanderburgh,  1879,  10 1  U.  S.  572.  And  see  Cudahy  v.  Sioux, 
etc.,  1896,  75  Fed.  Rep.  473 ;  Moore  v.  Metropolitan,  1873,  55  N«  Y»  4*« 
See  also  Armour  v.  Michigan,  etc.,  Ry.,  1875,  65  N«  Y«  I23- 

a  Martin  v.  Bearman,  1880,  45  U.  C.  Q.  B.  205.  See,  however,  Hopkins 
v.  Hcmsworth,  1898,  2  Ch.  347. 


(     34©     ) 

the  custom  is  founded  upon  the  considerations  above  suggested. 
Estoppel  proceeds  upon  misrepresentation.  In  the  case  of  a 
mortgage,  premature  payment  will  not  mislead,  because  of  the 
custom  to  inquire,  which  the  mortgagor  may  depend  upon  being 
pursued.  There  is  no  such  custom  in  the  case  of  bills  and  notes ; 
premature  payment  will  mislead ;  and  the  payer  may  have  to  pay 
again. 

But  observe  that,  if  a  mortgage  be  offered  in  sale  to  me,  although 
1  ought  to  inquire  as  to  alterations  of  relations  between  the 
parties,  I  have  no  reason  for  doubting  that  the  document  was 
originally  a  real  instrument,  and  that  it  truthfully  represents  the 
transaction  between  the  parties.  For  example,  if  ^200  appears 
to  be  secured  by  it  (and  more  especially  if  a  receipt  for  that 
amount  appears  upon  it),  I  am  not  bound  to  imagine  that  only 
^40  was  really  advanced.  The  mortgagor  knew  when  executing 
the  document  that  it  was  of  ambulatory  character;  he  knew 
that  people  would  rely  upon  his  receipt;  and  he  is  therefore 
estopped1: — 

"  But  they  were  inexact,  and  careless,  and  placed  in  the  hands  of  Bates  or 
Astley  the  means  of  deceiving  other  persons*  and  these  are  in  the  Court  of 
Equity  demerits."* 

This  law  is  of  special  importance  in  the  United  States,  where 
usually  a  mortgage  debt  is  represented  by  a  promissory  note.  It 
was  there  said  that  the  mortgagor  was  estopped  upon  principles, 

"which  forbid  a  man  who,  as  security  for  negotiable  notes,  had  executed 
a  mortgage  ...  to  impair  its  binding  force  and  effect  by  pleading  secret 
equities,  created  by  his  own  fault,  negligence  or  imprudence,  and  of  which 
the  subsequent  holder  of  the  notes  had  no  notice,  and  no  means  of  in- 
formation." * 


1  Bickerton  v.  Walker*  1885,  31  Ch.  D.  151  ;  55  L.  J.  Ch.  227 ;  Chambers 
v.  Goldwin*  1804,  9  Ves.  264 ;  approved  in  Mangles  \.  Dixon*  1852,  3  H.  L.  C. 
P-  737  J  Redjcrn  v.  Ferrier*  1 81 8,  I  Dow.  50. 

*  Per  Fry,  L.  J.,  pp.  158,  229  respectively. 

•  Bank  v.  Flathers*  45  La.  Ann.  78;  12  So.  Rep.  244:  approved 
in  Pcrtuit  v.  Damare*  1898,  24  So.  Rep.  680.  In  Kansas,  however,  it  is 
held  that  the  note  itself  is  *' non-negotiable,"  if  it  refer  to  the  mortgage  : 
Jones  v.  Dulick*  1898,  55  P.  Rep.  522.  In  Illinois  it  is  held  that  the 
ass;gnee  takes  subject  to  the  equities  :  Fans  v.  Briscoe*  78  111.  A  pp.  242. 
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Life  Policies. — Drawing  still  further  away  from  the  former 
narrow  list  of  negotiable  securities,  we  come  to  a  document  of 
debatable  character.  The  owner  of  a  life  insurance  policy  trans- 
ferred it  apparently  absolutely,  but  really  as  security  only  for  money 
lent ;  the  assignee,  being  thus  the  ostensible  owner,  fraudulently 
assigned  the  policy  to  an  innocent  purchaser;  who,  it  was  held, 
took  it  free  from  equities.1  It  may  be  said  that  a  policy  is  a 
"non-negotiable"  chose  in  action,  and  that  it  therefore  carries 
with  it  all  equities  of  prior  holders ; 9  a  fair  reply  is  that  lands 
too  are  somewhat  "  non-negotiable  " ;  but  that  if  an  owner  of  real 
estate  execute  an  absolute  conveyance  to  his  mortgagee  instead  of 
a  mortgage,  he  is  estopped  from  setting  up  his  equities  as  against 
an  innocent  purchaser  from  the  grantee.  In  other  words,  a  life 
policy  is  an  article  of  property ;  and  the  principles  of  estoppel  by 
ostensible  ownership  apply  equally  to  all  sorts  of  property  which  is 
intended  to  be  passed  on  from  one  person  to  another. 

Promises  to  Pay  Money. — It  is  a  most  curious  fact  and  one 
which  well  illustrates  the  frequently  baneful  effect  of  codifications, 
that  while  the  law  has  been  rapidly  expanding  upon  the  lines 
above  indicated  so  that  we  are  now  fairly  well  able  to  say  that 
choses  in  action  pass  to  a  transferee  free  from  equities  where  that 
was  the  intention  of  the  parties  (the  wit  of  man  has  at  length 
come  that  far),  certain  promises  to  pay  money,  on  the  other  hand, 
by  recent  decisions  in  England  and  Canada  bid  fair  to  become  an 
exception  to  the  rule.    * 

A  promissory  note  is  by  the  Codes  closely  defined.  This  may 
be  in  it,  and  this  may  not     Any  addition  to  the  form  takes  the 

1  Quebec  Bank  v.  Taggarl,  1896,  27  Ont.  162.  And  see  Wells  Bridge  v, 
Connecticut,  1S90,  1 52  Mass.  343. 

2  And  it  was  very  recently  so  held :  Brawn  v.  Equitable,  1899,  78 
N.  W.  Rep.  103  (Minn.): — "The  defendant  has  done  nothing  upon  which 
to  base  an  equitable  estoppel,  except  the  bare  fact  that  plaintiff  delivered 
possession  of  the  policy  to  H.  accompanied  by  an  absolute  assignment  without 
any  expressed  conditions  or  limitations,  and  thereby  clothed  with  the  indicia 
of  absolute  ownership."  Usually  the  bare  fact  of  enabling  another  person  to 
mislead  third  persons  by  appearing  to  be  the  owner  of  your  property  is  thought 
to  be  an  amply  sufficient  ground  of  estoppel. 
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document  out  of  the  category  of  notes.  And  if  not  a  note,  then 
it  is  held  that  all  its  equities  accompany  it  upon  transfer.1  The 
result  then  is  that  a  document  which  is  very  nearly  a  promissory 
note  or  bill  of  exchange  carries  its  equities  with  it,  because  of  the 
Codes ;  while  documents,  having  no  relation  to  bills  or  notes  but 
which  are  intended  to  be  ambulatory,  do  not  The  fault  of  the 
decisions  is  that  they  are  still  using  the  old  classification  of 
"  negotiable  "  and  "  non-negotiable  "  instruments.  The  language 
of  Malins  V.C.,  of  thirty  years  ago,  ought  to  be  recognised  as 
more  than  a  notion  of  a  somewhat  radical  judge : — 

"Are  they  then  promissory  notes  or  debentures?  or  does  it  make  any 
difference  wliich  they  are  in  the  result  ?  My  opinion  is  that  whichever  they 
are  the  result  is  the  same,  because  they  in  any  case  make  a  contract  by  which 
the  company  have  bound  themselves  to  pay,  not  to  any  particular  person,  but 
to  any  person  who  may  be  the  bearer,  the  sum  appearing  to  be  due  upon 
their  face."2 

Conclusion. — Enough  has  been  said  to  indicate  the  safe  line  of 
further  development 

Lands  are  intended  to  be  transferred ;  so  are  goods ;  so  are  some 
choses  in  action. 

The  law  as  to  all  such  classes  of  property  is  the  same.  Osten- 
sible ownership  or  agency  may  estop  the  true  owner  from  setting 
up  his  title  as  against  an  innocent  purchaser. 

The  primary  question  then  as  to  any  particular  chose  in  action 
is  whether  it  was  intended  to  be  redeemed  to  the  immediate  con- 
tractee  or  to  third  persons  also.  It  is  not  sufficient  to  ask  whether 
or  not  it  is  a  note  or  bill,  for  even  so  it  may  be  ambulatory  or  non- 
ambulatory and  have  to  be  classified  accordingly. 

When  the  character  of  the  document  has  been  ascertained, 
either  by  its  form,  or  by  usage  with  reference  to  the  class  of  instru- 
ments to  which  it  belongs,  the  law  of  estoppel  and  not  the  law 
merchant,  the  ordinary  law  and  not  antagonism  to  it,  will  suffice 
for  the  settlement  of  all  questions  relating  to  the  rights  of  innocent 
transferees. 

1  Kirkwood  v.  Smith,  1896,  1  Q.  B.  58a ;  Bank  of  Hamilton  v.  Gilliest 
1899,  12  Man.  495. 
*  Re  Imperial,  etc.,  1870,  L.  R.  1 1  Eq.  p.  488. 
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